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______________________________________________________________ 

RESPONDENTS’ HEADS OF ARGUMENT 

1. Applicant, in terms of Constitutional Court Rule 19 makes application 

for an order that he be granted leave to appeal directly to the 

Honourable Court against the decision of the Honourable Acting 

Justice Mr Joubert, given in the Johannesburg High Court on the 27th 

May 2005 in case number 05/8503. The application pursuant to which 

the judgement was given is referred to by the applicant as the “re-

vesting application”. 

  See record: p 11 lines 8 to 18.  

2. The present application is opposed by the first and second 

respondents, the trustees in the estate of the applicant.  

3. The applicant was sequestrated 5th October 1990 and rehabilitated in 

terms of section 127A of the Insolvency Act 24 of 1936 as amended 

(“the act”) on 5th October 2000. It is common cause that the immovable 

property described by the applicant as “the land” in the application was 
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not realised during the ten year period of the applicant’s sequestration 

and remains registered in his name.  

Record: p 6 paragraphs 7 to 9; 

4. After applicant’s rehabilitation, on the 20th November 2000, the Master 

of the High Court (“the Master”) and the respondents caused a caveat 

to be entered by the registrar of deeds against the land. On the 16th 

May 2002, the applicant brought motion proceedings in the 

Witwatersrand Local Division against the registrar of deeds, the Master 

and the respondents to withdraw the caveat.  

5. The caveat application was heard by His Lordship Mr Justice Claassen 

and His Lordship (as correctly set out by the applicant) made two 

findings. 

5.1.1 The first finding, as appears from the judgement is as 

follows: 

“The applicant’s contention is that section 127A in effect re-

vests in him the property which had not been yet been 

distributed because there is sufficient liquid money in the estate 

available for paying the claims proved against his estate. That 

fact, however, is in dispute and cannot be resolved on the 

papers. For that reason alone, the application should therefore 

be dismissed, because if it is found that there is not enough 

money to pay the claims proved then in that event it will follow 

automatically that the immovable property will still be required 

for purposes of liquidating the claims proved against the estate.”  

 Record: judgement, p 46 lines 17 to 25; 



 3

5.2 In arriving at the second finding, Claassen J found that 

automatic rehabilitation, in terms of section 127A, does not 

automatically re-vest unrealised property in the applicant’s 

name. His Lordship, in interpreting the effect of section 127A of 

the Act said:  

“In my view the proper interpretation of this section inserted by 

section 6 of Act 6 of 1972, and substituted by section 7 of Act 

122 of 1993, is merely to set up a procedure for any interested 

person desiring to object to the automatic rehabilitation by 

affluxion of time of an insolvent. It does not, as the applicant 

would have the section interpreted, impose a duty upon 

interested persons to employ the statutory procedure of section 

127A in order to prevent the re-vestment of property into the 

name of the insolvent. The section is explicit in its terminology. 

The procedure for applying to Court is in the event of an 

interested person wanting to forestall or prevent automatic 

rehabilitation by affluxion of time to occur. It has nothing to do 

with a motivation to prevent the re-vestment of property into the 

name of the insolvent. There may be many reasons why 

interested persons such as creditors or a trustee would wish to 

prevent automatic rehabilitation of the insolvent, other than a 

fear that property not yet realised will re-vest in the name of the 

insolvent.”  

 Record:  judgement p 47 lines 22 to 26, p 48 lines 1 to 9; 

5.3 His Lordship considered that there was “an unjustified leap in 

logic in the applicant’s reasoning that automatic rehabilitation in 

terms of section 127A automatically re-vests unrealised property 

into his name, unless interested persons had brought an 

application to Court and  referred to section 124(3) as read with  

section 129(2) of the Act where the former deals with the 
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situation when insolvent may apply for rehabilitation within 6 

months after his sequestration on the basis that no claims had 

been proven against the estate provided certain other provisions 

had been complied with. His Lordship found that if it was the 

intention of the legislature to cause section 127A to have a 

similar effect of re-vestment of the property into the name of the 

insolvent, the legislature could have done so expressly. 

 Record: p 48 lines 10 to 26, p 49 line 1; 

6. Applicant’s contention that the Claassen judgement decided that the 

property remain vested in the respondents, contingently, in the event 

that it is found that the land is still needed for the payment of the claims 

proven against the estate is unsupported by the judgement.  

Record: Founding affidavit p10 paragraph 19, judgement p 52 lines 20 

to 26; 

7. In the Founding affidavit, in the present application, the applicant also 

contends that the Claassen judgement did not decide that he was not 

entitled to a re-vesting order in respect to the land (record p 10 

paragraph 20). It is submitted that His Lordship, on the facts before 

him, did make a finding that the applicant was not entitled to be re-

vested with the property. His Lordship found that it was in dispute 

whether there was sufficient liquid money in the estate available for 

paying the claims proven against the estate.  

Record: judgement p 46 lines 17 to 25; 

8. The applicant asserts that the constitutional matter in issue in the re-

vesting application was the enforcement of his right to property being 

his solvent post - rehabilitation right to and / or interest in land. 
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Record: p 15 lines 17 to 21; 

9. In terms of Constitutional Court Rule 196(a) “The Court shall decide 

whether or not to grant the appellant leave to appeal”. In terms of 

section 167(6)(b) of the Constitution, the touchstone, must, however, 

be whether “it is in the interest of justice” for a prospective appellant to 

be granted leave to the Court (this is provided, that the issue sought to 

be appealed involves a constitutional matter and thus falls within the 

jurisdiction of the Constitutional Court). 

See: Erasmus Superior Court Practice (Farlam Fichardt van 

Loggerenberg, c4 – 55); 

See further: Minister of Health v/s Treatment Action Campaign (No 1) 

2002(5) SA 703cc at 707 G-H; 708 A-C. 

10. It is respectfully submitted that the issue before the Honourable Court 

does not relate to a constitutional issue. The Court, in the re-vesting 

application considered itself bound by the Claassen judgement. This is 

a finding which, if incorrectly decided, is the subject matter of an appeal 

outside of the Constitutional Court. If His Lordship, in the re-vesting 

application, erred in considering himself to be bound by the decision in 

the Claassen judgement, and this decision was wrong, it is subject to 

being overturned in appeal. The applicant does not challenge the 

constitutional validity of any of the sections dealing with rehabilitation 

under the Insolvency Act. The applicant asserts that the issue in the 

re-vesting application was the enforcement of his right to property 

being his solvent post rehabilitation right to and / or interest in the land. 

11. The thrust of the argument presented on behalf of the applicant is that 

the judge in the re-vesting application dismissed the application for four 

reasons embodied in the applicant’s written argument.  
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See: written argument, p 11, paragraphs a - d; 

12. The applicant deals at length with each of the grounds upon which he 

considered the Court a quo dismissed the re-vesting application. 

Analysing the written argument presented by the applicant where each 

of the issues is dealt with in some detail, the applicant is really 

aggrieved by the Court a quo having misdirected itself either on the law 

or on the facts. 

See: written argument 11 to 19. 

13. The third issue relied upon by the applicant, being “conduct” although 

clothed constitutionally, amounts to an allegation that the Court a quo 

misdirected itself either on the facts or on the law.  

 See: written argument p23 paragraph 66, p 24; 

14. Of particular significance is the assertion by the applicant that “the 

Learned Acting Judge a quo has effectively barred the applicant from 

access to a Court for the purpose of obtaining a re-vesting order in 

respect of the land” (written argument p 24, paragraph c). This is an 

incorrect submission. The applicant has not been barred from access 

to Court. He has remedies in terms of Rule 49(1) of the Uniform Rules 

of Court (which he has done) to appeal the decision of the Court a quo. 

Should he succeed in appeal, he would achieve a complete result and 

be re-vested with his property. 

15. Each and every ground dealing with the conduct of the judge a quo is 

appropriate to an application in terms of Rule 49(1). 

16. The applicant, however, demonstrates in his written argument that 

there are circumstances where a court may order a re-vesting of 
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property that otherwise vests in the trustee at the time of the 

rehabilitation or afterwards in certain defined circumstances. 

See: applicant’s written argument, p 6 paragraphs 17, p 7 paragraph 

18; 

17. The effect of the Claassen judgement is, inter alia, that section 127A of 

the Act does not automatically re-vest the applicant with property 

which has not been yet distributed. The Claassen judgement does not 

close the door to the applicant, after his automatic rehabilitation, to 

seek relief from the High Court in the form of a declarator, that he is 

entitled to be re-vested with property. 

18. The applicant, notionally, can be afforded relief, by way of a declarator 

in the High Court and the dismissal of the re-vesting application is a 

misdirection on the part of the Court rather than a constitutional matter. 

19. In determining whether the application for leave to appeal is in the 

interest of justice, a factor that warrants examination is whether the 

appeal entails both constitutional and non-constitutional issues. The 

Court has held that it would seldom be in the interest of justice, that 

where there are both constitutional issues and other issues in the 

appeal, the appeal be brought directly to this Court.  

See: MEC, Development Planning and Local Govt v/s Democratic 

Party 1998(4) (SA)1157(CC) at 1172 [32]; 

20. It is respectfully submitted that at best for the applicant, the 

constitutional issue defined by him is hybrid and if it does raise a 

constitutional issue, non-constitutional issues are also involved. The 

applicant has already, on the 20th of June 2005 filed an application for 

leave to appeal against the re-vesting application. 
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 Record: p 26 paragraph 76 

21. It is common cause that a liquidation account has not been filed with 

the Master. As was found by the Honourable Court in the Constitutional 

Court judgement, the applicant and his mother have since 1991 been 

involved in litigation with the trustees directly or indirectly in more than 

thirty cases. 

 Record: Constitutional Court judgement, p 41 lines 17 - 20; 

22. In the Claassen judgement, the Learned Judge observed: 

“It is further common cause that the third and fourth respondents had 

not yet prepared and submitted a final liquidation and distribution 

account. They allege that their inability to do so resulted from the 

extensive litigation which the applicant and / or his mother had been 

conducting against them over the past number of years. A full list of all 

this litigation is set out in annexure MS1 to the answering affidavit and 

need not be repeated or referred to.” 

23. In terms of section 91 of the Act, the account must be lodged within a 

period of six month from the date of the trustees’ appointment or within 

such extended period as the Master or the Court may allow (section 

109 of the Act). Where there is a surplus in the final plan of distribution 

ie not required for payment of costs, claims or interest thereon, these 

monies must be paid by the trustee to the Master immediately after 

confirmation of such plan. The Master must deposit such amount in the 

guardian’s fund for payment ultimately to the insolvent at his request 

once he has been rehabilitated.  

24. In the re-vesting application, the Court referred to letters substantiating 

the applicant’s submission that some of the creditors have withdrawn 
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proved claims and that the remaining claims reflect a total value of R98 

632,00. 

See: judgement p 103 lines 25 to 26; p 104 lines 1 to 9; 

25. Of cardinal importance is a reference by the Court to a submission 

embodied in the affidavit in the re-vesting application that: 

“Upon my statutory rehabilitation I acquired the right to the surplus of 

my former estate. As set out herein before, such surplus includes the 

property and such part of the insurance monies with interest as may 

not be required for the payment of the remaining proven creditors, if 

any, and the statutory costs of the sequestration.” 

 Record: judgement, p 104 line 10 to 15; 

26. It is respectfully submitted that the Court a quo and this Court are not in 

a position to determine the financial status of the estate without a final 

liquidation and distribution account. The submission by the applicant 

that upon his statutory “rehabilitation I acquired a right to the surplus of 

my former estate” begs the question as to whether in terms of section 

127A, the land automatically re-vested with him. In Meskin, the 

Learned Author submits that the effects of automatic rehabilitation are 

no different from those of the rehabilitation by the Court. However, the 

insolvent is bound to apply to Court for such relief and must give the 

Master notice in this regard.  

See: Meskin 14 - 2(1); 

27. In Meskin, the Learned Author appears to make this assertion subject 

to a qualification. The Learned Author states that where such property 

is not subject to automatic vesting (such as in terms of section 124(3) 



 10

of the Act and where the insolvent also is not vested there pursuant to 

a composition), the property remains vested in the trustee of his estate 

notwithstanding the rehabilitation). Subject to one qualification, the 

Court has no power to alter the situation. The one qualification is the 

Court may make an order vesting the insolvent with such property 

where it is satisfied that the Master, the trustee and the creditors 

(including those who have not proven claims) have waived all their 

rights in relation thereto. Where it is intended to seek an order re-

vesting the insolvent with property vested in the trustee, the same 

requirements as to notice, apply save that the notice should also state 

specifically that the Master, the trustee and the creditors are requested 

to waive their rights in relation to the property since the Court must be 

satisfied that they do. 

 See: Meskin 14 – 13; 

28. Where it is intended to seek an order re-vesting the insolvent with 

property vested in the trustee, the same requirements as to notice, 

apply save that the notice should also state specifically that the Master, 

the trustee and the creditors are requested to waive their rights in 

relation to the property since the Court must be satisfied that they do. 

See: Meskin 14 – 13;  

See further: Ex parte Olivier 1948(2) SA 545(c) 

29. The applicant, in asserting that claims have been paid in full does not 

take into account costs in terms of section 97(1) of the Act which are 

the costs of sequestration. Costs in terms of section 98 are also not 

taken into account. These costs include, inter alia, sheriff’s charges, 

costs incurred by the trustee in giving security for his proper 

administration of the estate, expenses incurred by the Master, fees 

payable to the trustee.  
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30. In regard to condonation sought by the applicant, the respondents do 

not oppose this. The respondents abide the decision of the Court. 

 

           S S COHEN

          Respondent’s Counsel 

           

           3rd March 2006 

           Johannesburg 

 

 

 


