
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

                                                                                       CASE NO:__________ 

In the ex parte application of: 

 

PETER SIEGWART WALLACH                                           Applicant 

 

and 

 

MERVYN ISRAEL SWARTZ Intervening as                         First Respondent 

MICHAEL LEO DE VILLIERS Intervening as                      Second Respondent 

 

 

 

A F F I D A V I T 

 

I, the undersigned, 

 

PETER SIEGWART WALLACH 

 

do hereby make oath and say that: 

 

1. I am an adult male farmer, unmarried and reside at 53 Bultfontein 533, 

Provincial Road, Lanseria, District of Randburg, Gauteng. 

 

1.1 I am the Applicant in this application. 
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1.2 The facts set forth herein are, save where is otherwise stated or 

appears, within my own personal knowledge and belief and are true 

and correct 

 

THE INTERVENING PARTIES: 

 

2. The First Respondent is MERVYN ISRAEL SWARTZ, an adult male trustee 

and liquidator who carries on business as such at 4th Floor, Cedar Grove, 

Grove City, 196 Louis Botha Avenue, Johannesburg, Gauteng. 

 

3. The Second Respondent is MICHAEL LEO DE VILLIERS, an adult male 

trustee and liquidator who resides at 10 Flamingo Road, Nahoon Valley, East 

London, Eastern Cape Province. 

 

BACKGROUND: 

 

4. On 14 November 2003, this Honourable Court handed down judgment in 

case no: CCT 33/03 and CCT 45/03 ('the Constitutional Court judgment'). A 

true copy of the Constitutional Court judgment is annexed hereto as PSW 1. 

 

5. At paragraph 25 of the Constitutional Court judgment, the following is 

stated: 

"The effect of this judgment and the order to be made is that the judgment of 

Claassen J, referred to in paragraph 4 above, has become final and is not 

subject to any further attack by the applicant." 

 

6. The judgment of Claassen J referred to in the Constitutional Court judgment 

is the unreported judgment of the Johannesburg High Court given by the 
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Honourable Mr Justice Claassen on 26 September 2002 in Wallach v The 

Registrar of Deeds, Pretoria and Others, case no: 02/8855 ('the Claassen 

judgment'). A true copy of the Claassen judgment is annexed hereto as PSW 

2. 

 

7. Prior to the sequestration of my estate on 5 October 1990, I was the 

registered owner of certain immoveable property being the Remainder of 

Portion 53 of the Farm Bultfontein 533, Registration Division J.Q. Gauteng, 

measuring approximately 75,1564 hectares in extent and held by me under 

Deed of Transfer number T 35890/87 (‘the land’). 

 

8. I was rehabilitated by the effluxion of time in terms of section 127A of the 

Insolvency Act 24 of 1936, as amended, (‘the Insolvency Act’) on 5 October 

2000. 

 

9. The land was not realised during the ten year period of the sequestration, nor 

subsequently, and remains registered in my name. A true copy of a computer 

print-out generated by the Deeds Registration System of the Registrar of 

Deeds dated 20 April 2005 is annexed hereto as PSW 3. 

  

10. At the time of my rehabilitation on 5 October 2000, no caveat in terms of the 

Insolvency Act prohibiting the sale of the land had been entered against it by 

the Registrar of Deeds. 

 

11. Subsequently, on 20 November 2000, the MASTER OF THE HIGH COURT 

('the Master') and the Respondents caused an interdict caveat number I 

26579/2000 C ('the caveat') to be entered by the Registrar of Deeds against 

the land. 
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12. On 16 May 2002, upon learning of the existence of the caveat, I instituted 

motion proceedings out of the Johannesburg High Court under the 

aforementioned case no: 02/8855 for an order in personam against the 

Registrar of Deeds, Pretoria, the Master and the Respondents in the following 

terms: 

"Directing the [Registrar of Deeds] to withdraw interdict caveat number I 

26579/2000 C noted on 20 November 2000 against the immoveable property 

being the Remaining Extent of Portion 53 of the Farm Bultontein 533, 

Registration Division J.Q. Gauteng and held by the Applicant under Deed of 

Transfer number T 35890/87." 

 ('the caveat application') 

 

13. In the caveat application, I claimed that the caveat was invalid because upon 

my statutory rehabilitation on 5 October 2000, the land had automatically 

re-vested in me by reason that there was sufficient money vested in the 

Respondents to satisfy the claims proved against the estate. 

 

14. The Honourable Claassen J considered such claim in two parts: 

 

(a) the issue whether or not there was sufficient money vested in the 

Respondents to satisfy proved claims; and 

 

(b) the issue whether or not the land had re-vested in me automatically 

upon my statutory rehabilitation on 5 October 2000. 

 

15. As to the first issue, the Honourable Claassen J held that it was in dispute 

and could not be resolved on the papers whether or not there was sufficient 
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money vested in the Respondents to satisfy proved claims. It was accordingly 

uncertain and undecided whether or not the land would still be required for 

the purposes of liquidating the claims proved against the estate. 

 

16. As to the second issue, the Honourable Claassen J held the following: 

 

(a) as a matter of law, immoveable property does not re-vest automatically 

upon statutory rehabilitation; 

 

(b) a re-vesting order made by a Court is necessary to establish that the 

land re-vests in me; 

 

(c) in the particular circumstances, viz. where it was uncertain and 

undecided whether or not the land would still be needed to pay the 

claims of proved creditors, the land remains vested in the 

Respondents for the purposes of realization and distribution [s. 

25(1)proviso] to satisfy any right of proved creditors to the land [s. 

129(3)(c)] - in the event that it is found that the land is still needed to 

satisfy the claims of the remaining proved creditors. 

 

17. It appears from the Claassen judgment that the learned Judge considered my 

right to the land in two ways: 

 

(a) in circumstances where there was sufficient money vested in the 

Respondents to satisfy proved claims and the land was not needed to 

pay the claims of the remaining proved creditors, as alleged, but in 

dispute; and 
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(b) in the circumstances considered by Meskin and the authorities cited 

by that learned author. 

 

18. It is respectfully submitted that the Claassen judgment envisages that a 

Court may give a re-vesting order in respect of property that otherwise vests 

in the trustee in the following circumstances: 

 

(a) a re-vesting order in terms of the Insolvency Act [Meskin]: 

 

(i) where creditors waive their rights to the property wholly or 

partially; or where creditors do not pursue their claims; or 

where creditors' failure to oppose a re-vesting order is 

considered as a waiver; or where creditors consent to a re-

vesting order; or 

Ex Parte Parker 1946 CPD 536 

   Ex Parte Olivier 1948 (2) SA 545 C 

   Ex Parte Kriel 1949 (1) SA 971 O 

   Ex Parte Gouws 1950 (1) SA 486 T 

   Ex Parte Grant 1957 (4) SA 73 O 

   Ex Parte Smith 1968 (1) SA 743 C 

 

(ii) where a re-vesting order is made subject to the condition that 

provision for the payment of the claims of the remaining proved 

creditors is made; or 

Ex Parte Odendaal 1949 (1) SA 914 O 

   Muller v Vrystaat Kooperasie Bpk 1967 (1) SA 334 O 

   Ex Parte Grobbelaar 1977 (4) SA 584 O 

   Brown v Oosthuizen & Another 1980 (2) SA 155 O 



 7

 

(b) a re-vesting order outside the provisions of the Insolvency Act: 

 

(i) where the property is not needed to pay the claims of creditors 

and creditors have no rights against the property. 

eg. in circumstances such as in Jacobs v Hessels 1983 (3) SA 

601 T 

 

19. The Claassen judgment decided that by virtue of the provisions of section 

129(3)(c) and 25(1)proviso of the Insolvency Act, the land did not re-vest in 

me automatically upon my rehabilitation on 5 October 2000, but remains 

vested in the Respondents contingently, in the event that it is found that that 

the land is still needed for the payment of the claims proved against the 

estate. 

 

20. The Claassen judgment did not decide that I was not entitled to a re-vesting 

order in respect of the land. 

 

21. In bringing the Claassen judgment before this Honourable Court in case no: 

CCT 33/03, the constitutional challenge was directed against the decision 

that the land had not re-vested in me automatically upon my statutory 

rehabilitation on 5 October 2000. 

 

22. In making the Claassen judgment final, it is respectfully submitted that the 

Constitutional Court judgment did not deprive me of my right to and/or 

interest in the land, but made it subject to the limitations imposed by the 

Claassen judgment, viz.: 
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(a) payment of the remaining proved claims [if any] - in the event that it 

was found that the land was still needed for the purposes of 

liquidating proved claims; and 

 

(b) a re-vesting order made by a Court. 

 

THE PROCEEDINGS A QUO: 

 

23. On 20 April 2005, there being no decision by a Court that the land was still 

required for the purposes of liquidating proved claims following the 

Constitutional Court judgment, I instituted ex parte motion proceedings out 

of the Johannesburg High Court under case no: 05/8503 for an order in 

rem: 

"Declaring that the immoveable property being the Remaining Extent of Portion 

53 of the Farm Bultfontein 533, Registration Division J.Q. Gauteng and held by 

the Applicant under Deed of Transfer number T 35890/87 vests, alternatively, 

re-vests in the Applicant." 

 ('the re-vesting application') 

 

24. As consequential relief, I also sought an order authorising the Registrar of 

Deeds, Pretoria to remove interdict caveat number I 26579/2000 C in view 

that the caveat does not comply with section 18B(3) of the Insolvency Act. 

 

25. Notice of the re-vesting application was given to the Master, the Respondents 

for proved creditors and the Registrar of Deeds, Pretoria. 

 

26. The position with regard to my former estate was set out in the re-vesting 

application as follows. 
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27. At the time of my rehabilitation on 5 October 2000, the following claims had 

been proved against my former estate: 

 

Standard Bank of SA Ltd R   845 590.17 

 Receiver of Revenue R       2 126.50 

 Mrs RME Wallach R   400 000.00 

 Wesbank Ltd R       5 102.06 

 Stannic Ltd R       7 050.35 

 Stannic Ltd R       6 031.70 

 Stannic Ltd R     20 169.07 

 Lew Geffen Estates cc R     14 000.00 

 First National Bank Ltd R     47 810.31 

 Cooper & de Beer (Pty) Ltd R     29 593.25

 TOTAL PROVED CLAIMS: R 1 377 473.41  

 

28. Subsequently, the major creditors withdrew their proved claims: 

 

28.1 On or about 9 September 2003, the STANDARD BANK OF SOUTH 

AFRICA LIMITED (‘The Standard Bank’) withdrew all its claims against 

my former estate [R 878 810.31]. A true copy of a circular letter to 

creditors dated 9 September 2003, confirming the withdrawal was 

annexed thereto as PSW 6. 

 

28.2 On 17 October 2003, Mrs RME Wallach withdrew her claim against 

my former estate [R 400 000.00]. A true copy of Mrs RME Wallach’s 

letter to the Master withdrawing her claim was annexed thereto as 

PSW 7. 
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28.3 In a letter dated 6 April 2005, Mrs RME Wallach advised that she had 

written off my indebtedness to her in the amount of R 400 000.00. A 

true copy of such letter was annexed thereto as PSW 8. 

 

29. Remaining proved claims (if any) are: 

 

Receiver of Revenue R   2 126.50 

 Wesbank Ltd R   5 102.06 

 Lew Geffen Estates cc R 14 000.00 

 First National Bank Ltd R 47 810.31 

 Cooper & de Beer (Pty) Ltd R 29 593.25 

 TOTAL PROVED CLAIMS: R 98 632.12 

 

30. On 2 April 1992, my former estate received the sum of R 680 000.00 (six 

hundred and eighty thousand Rand) being the proceeds of a fire insurance 

claim in respect of the main residence on the land. 

 

30.1 On 14 April 1992, my former estate received an additional sum of R 41 

000.00 (forty-one thousand Rand) from the insurers being interest on 

the aforementioned sum of R 680 000.00 from July 1991 to April 

1992. 

 

30.2 All monies aforementioned (‘the insurance monies’) were paid into a 

trust account in the name of my former estate. 

 

30.3 No liquidation account or plan of distribution was advertised or 

confirmed prior to my rehabilitation on 5 October 2000. No liquidation 
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account or plan of distribution has been advertised or confirmed 

since. 

 

30.4 In the absence of any confirmed liquidation account and plan of 

distribution, the insurance monies continue to vest in the 

Respondents. 

 

30.5 The insurance monies, with interest, are sufficient to satisfy the 

remaining proved claims of R 98 632.12 and the statutory costs of the 

sequestration. 

 

31. The facts set out in the re-vesting application were undisputed. 

 

32. No proved creditor opposed the re-vesting application 

 

33. It is respectfully submitted that: 

 

(a) the facts set out in the re-vesting application establish that the land is 

not needed to pay the claims of the remaining proved creditors of R 98 

632.12 or the statutory costs of the sequestration; 

 

(b) the land is not required for the purposes of realization and 

distribution and is not subject to any right of the trustee or creditors; 

 

 

(c) sections 129(3)(c) and 25(1)proviso of the Insolvency Act accordingly 

do not apply to the land, which forms part of the surplus of my solvent 

former estate. 
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34. In these circumstances, it is respectfully submitted that by virtue of the 

Constitutional Court judgment and the Claassen judgment, I was entitled to 

a re-vesting order on one or more of the following grounds: 

 

(a) the land is not required in terms of the Insolvency Act to satisfy the 

claims of the remaining proved creditors; 

 

(b) in any event, the remaining proved creditors have either waived their 

claims or are not pursuing their claims or their failure to oppose the 

re-vesting application amounts to a waiver of their claims. 

 

35. In view that the land is not needed in terms of the Insolvency Act to satisfy 

the claims of the remaining proved creditors, the value of the land and the 

various rights of subdivision which have been granted to the land were not 

relevant and were not raised in the papers of the re-vesting application. 

 

36. The constitutional matter at issue in the re-vesting application was the 

enforcement of my right to property being my solvent post-rehabilitation right 

to and/or interest in the land. Arising from and connected to this issue was 

the enforcement of the Constitutional Court and Claassen judgments and the 

protection of my rights thereunder as against the Respondents. 

 

THE INTERVENTION: 

 

37. On 16 May 2005, the Respondents' attorney, certain EARLE FRIEDMAN 

('Friedman') brought an application for leave to intervene in the re-vesting 

application purportedly on behalf of his clients ('the intervention'). 
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38. The intervention was not supported by any proved creditor or by the 

Respondents. 

 

39. The intervention proceeded on one point only. According to Friedman: 

"In the Claassen judgment all the issues pertinent and relevant to the present 

application were argued before and decided by His Lordship the Honourable 

Mr Justice Claassen between the same parties. 

 In the premises the judgment of His Lordship Mr Justice Claassen is res 

judicata and the Applicant has no cause of action against the First and Second 

Respondents." 

 

40. It is my respectful submission that the plea of res judicata raised by 

Friedman is obviously unsustainable and vexatious: 

 

(a) the Honourable Court a quo was not asked to re-determine the issues 

already decided by the Claassen judgment and made final by the 

Constitutional Court judgment; 

 

(b) in the re-vesting application, the Honourable Court a quo was called 

upon to determine the question left undecided by the Honourable 

Claassen J: Is the land needed to satisfy the claims of the remaining 

proved creditors? and then to apply the law as decided by the Claassen 

judgment to the result. Clearly such issue was not decided by the 

Claassen judgment; 

 

(c) the relief claimed in the re-vesting application was not claimed in the 

proceedings before the Honourable Claassen J; 
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(d) the Claassen judgment did not decide the issue whether or not I am 

entitled to a re-vesting order in respect of the land; 

 

(e) the facts relied upon in the re-vesting application included new 

information subsequent to the Claassen judgment which had not been 

the subject of a decision by the Honourable Claassen J or any other 

Court; 

 

(f) the causes of action in the re-vesting application and in the 

proceedings before the Honourable Claassen J are quite different; 

 

(g) the Respondents are bound by the Constitutional Court judgment that 

the Claassen judgment is final. They were accordingly bound by the 

dispute declared by the Honourable Claassen J. In any application for 

leave to intervene, the Respondents were bound to address the issue 

brought before the Court for decision: Is the land needed to satisfy the 

claims of the remaining proved creditors? 

 

41. It is submitted that the intervention hinged on the aforementioned one issue 

only: Is the land needed to satisfy the claims of the remaining proved 

creditors? 

 

42. In order to intervene, the Respondents needed to allege and prove the 

following: 

 

(a) that the land was still needed to pay the claims of the remaining 

proved creditors of R 98 632.12; and then 
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(b) that such remaining proved creditors were pursuing their claims and 

had lawfully authorized the Respondents to bring an application for 

leave to intervene to oppose the re-vesting application. 

 

43. No such allegations were made in the intervention. 

 

44. In the absence of such allegations and their proof, it is respectfully submitted 

that Friedman had failed to make out a case for intervention and had failed 

to establish the Respondents' locus standi to intervene to oppose the re-

vesting application in nomine officii. 

 

THE DECISION OF THE COURT A QUO: 

 

45. The re-vesting application and the intervention [with condonation] came 

before the Honourable Mr Acting Justice JOUBERT on 26 and 27 May 2005. 

On 27 May 2005, the Honourable Acting Judge delivered judgment granting 

the intervention and dismissing the re-vesting application with costs. A true 

copy of the order is annexed hereto as PSW 4. 

 

46. The grounds for the dismissal of the re-vesting application appear from my 

transcript of the judgment delivered in Court on 27 May 2005 annexed 

hereto as PSW 5. The signed transcript of the judgment is not available from 

the transcribers at date hereof, but will be filed once it is released by the 

Honourable Acting Judge ('the Joubert judgment'). 

 

47. It appears that the learned Acting Judge dismissed the re-vesting application 

on the following grounds: 
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(a) for me to be entitled to a re-vesting order, sections 129(3)(c) and 

25(1)proviso of the Insolvency Act would be applicable; 

 

(b) having reconsidered the merits of the Claassen judgment, the learned 

Acting Judge concluded that the Claassen judgment was in point and 

was binding on him; 

 

(c) as a consequence of being bound by the Claassen judgment and 

because the Claassen judgment is not clearly wrong, the re-vesting 

application cannot succeed. 

 

THE DIRECT APPEAL: 

 

48. I now approach this Honourable Court in terms of Rule 19 of the Rules of the 

Constitutional Court for leave to appeal directly against the Joubert 

judgment on a constitutional matter. The issues which arise from the 

Joubert judgment and which I seek to have considered and determined by 

this Honourable Court are set out hereunder. 

 

THE FIRST ISSUE - The Enforcement of the Constitutional Court Judgment: 

 

49. It is submitted with great respect, that the learned Acting Judge has 

effectively sat in judgment of this Honourable Court and has overruled the 

Constitutional Court judgment by converting the Claassen judgment into 

something it is not - viz. a final decision dismissing the re-vesting 

application. 
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50. In the re-vesting application, I specifically relied on the Constitutional Court 

judgment and the Claassen judgment.. 

 

51. It is respectfully submitted that the learned Acting Judge was bound by the 

Constitutional Court judgment that the Claassen judgment was final. It 

follows that the findings of fact and rulings of law as decided by the Claassen 

judgment are final and binding and that it is not open to any other Court to 

reconsider the merits of or to depart from the Claassen judgment. 

 

52. In the re-vesting application, the Honourable Court a quo was asked to apply 

the law as decided by the Claassen judgment to the undisputed facts set out 

in my founding affidavit and: 

 

(a) if the land was not needed to pay proved claims, then to make a re-

vesting order unconditionally; 

 

(b) alternatively, if the land was needed to pay proved claims, and the 

remaining proved creditors were not pursuing their claims, or had 

waived their claims, then to make a re-vesting order unconditionally; 

 

(c) further alternatively, if the land was needed to pay proved claims, and 

the remaining proved creditors were pursuing their claims, then to 

make a re-vesting order subject to the condition that I make provision 

for the payment of such remaining proved claims. 

 

53. The learned Acting Judge failed to consider himself bound by the 

Constitutional Court judgment that the Claassen judgment is final. 
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54. The learned Acting Judge failed to apply the Claassen judgment to the facts 

set out in the re-vesting application. 

 

55. The learned Acting Judge reconsidered the merits of the Claassen judgment 

and then departed from the Claassen judgment, inter alia, by holding that 

the Claassen judgment had already decided that I was not entitled to a re-

vesting order and that he was in agreement with such decision. 

 

56. With respect, the decision of the learned Acting Judge to dismiss the re-

vesting application is inconsistent with the Constitutional Court judgment 

and the Claassen judgment and violates my rights thereunder. 

 

THE SECOND ISSUE - Right to Property: 

 

57. Prior to my statutory rehabilitation on 5 October 2000, I had a reversionary 

interest in my estate. 

 

58. Upon my statutory rehabilitation on 5 October 2000, my reversionary 

interest matured into a vested right to the surplus of my former estate. 

 

59. Pursuant to the Claassen judgment, it was in dispute whether the land 

formed part of such surplus, or whether the land was still required for the 

purposes of liquidating the remaining claims proved against the estate. 

 

60. Although the subsequent withdrawal by the major creditors of their proved 

claims had affected the viability of the aforementioned dispute, the issue 

before the Honourable Court a quo remained the question whether or not the 
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land was still needed to pay the claims of the remaining proved creditors of R 

98 632.12. 

 

61. The Honourable Court a quo should have found that the land was not 

needed for the payment of the remaining proved claims of R 98 632.12 and 

forms part of the surplus of my solvent former estate. 

 

62. It is respectfully submitted that I have a right to and/or interest in the land 

which has already vested. It is submitted further that such right to and/or 

interest in the land is a real right in land and/or constitutes 'property' for the 

purposes of section 25(1) of the Constitution. 

 

63. It is further respectfully submitted that my right to and/or interest in the 

land enjoys constitutional protection in terms of section 25(1) of the 

Constitution against the Respondents acting or purporting to act in terms of 

the Insolvency Act, and, with great respect, against the learned Acting Judge 

acting within his judicial capacity but outside the Constitutional Court 

judgment and the law as decided by the Claassen judgment. 

 

64. My right to and/or interest in the land as aforementioned is a post-

rehabilitation right which is not subject to the provisions of the Insolvency 

Act or any other law which provides for the deprivation or expropriation of 

property. 

 

65. It is alleged, with great respect, that in dismissing the re-vesting application 

and by having failed to make a re-vesting order in respect of the land in my 

favour, the Joubert judgment has effectively deprived me of my right to 

and/or interest in the land. 
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66. It is further alleged that such deprivation was arbitrary and did not occur in 

terms of any law of general application. 

 

66.1 It is submitted that the Claassen judgment has established that 

sections 129(3)(c)and 25(1)proviso of the Insolvency Act do not operate 

to deprive a rehabilitated person of his right to the surplus of his 

former estate and do not preclude the making of a re-vesting order as 

envisaged by Meskin. 

 

66.2 It is submitted further that as a solvent debtor, my right to property 

includes the entitlement to make provision for the payment of any 

remaining proved claims without having the land liquidated under the 

provisions of the Insolvency Act. 

 

67. In the premises, it is alleged that my right to property in terms of section 

25(1) of the Constitution has been infringed. 

 

THE THIRD ISSUE - Conduct: 

 

68. As set out hereinabove the Claassen judgment is a final decision, inter alia, 

that sections 129(3)(c) and 25(1) of the Insolvency Act do not deprive a 

rehabilitated person of his or her right to the surplus of his or her former 

estate and are thus not inconsistent with section 25(1) of the Constitution. 

 

69. The learned Acting Judge, however, interpreted and applied the 

aforementioned sections of the Insolvency Act in such a way that they 
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effected a deprivation of property as envisaged by section 25(1) of the 

Constitution. 

 

70. With great respect, it is submitted that the above example demonstrates that 

in this case it is not the law which is allegedly unconstitutional, but the 

conduct of the learned Acting Judge in having exercised his judicial authority 

in a manner which is inconsistent with established law by which the 

Honourable Court a quo was bound resulting in the alleged infringement of a 

constitutionally protected right. 

 

71. The Courts and judicial officers are the guardians of the rights in the Bill of 

Rights. As such, it is submitted that they should themselves be subject to 

constitutional scrutiny in the administration of their duties. 

 

72. In this matter, it is alleged, with great respect, that the judicial conduct of 

the learned Acting Judge is inconsistent with the rule of law and my rights in 

terms of sections 9(1), 25(1) and 34 of the Constitution, inter alia, in one or 

more of the following respects: 

 

(a) the learned Acting Judge failed to consider himself bound by the 

Constitutional Court judgment that the Claassen judgment is final; 

 

(b) the learned Acting Judge gave a judgment that is inconsistent with the 

Constitutional Court judgment and the Claassen judgment; 

 

(c) the learned Acting Judge failed to apply the law as decided by the 

Claassen judgment to the undisputed facts set out in the re-vesting 

application; 
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(d) the learned Acting Judge failed to make a re-vesting order in respect of 

the land in my favour; 

 

(e) the learned Acing Judge accepted new information from the Bar 

without allowing me an opportunity to respond and then applied such 

information to my prejudice; 

 

(f) the decision of the learned Acting Judge that the resolutions 

considered at the meeting of creditors held on 8 June 2001 were 

passed and were applicable to the proceedings before the Honourable 

Court a quo is inconsistent with the facts and the relevant established 

law. My submissions in this regard are dealt with in annexure PSW 6; 

 

(g) the learned Acting Judge effectively placed the land in its entirety 

[including my solvent post-rehabilitation rights therein] into the hands 

of the Respondents and gave them creditors' authority to sell the land 

under the provisions of the Insolvency Act for a purpose other than for 

the payment of the remaining proved claims of R 98 632.12; 

 

(h) it is respectfully submitted that the sale of the land [including my 

solvent post-rehabilitation rights therein] under the provisions of the 

Insolvency Act for a purpose other than for the payment of the 

remaining proved claims would be unlawful. 

 

(i) the judgment of the learned Acting Judge fails to set out grounds 

which reasonably justify the decision to dismiss the re-vesting 

application; 
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(j) the judgment of the learned Acting Judge effectively interferes with the 

duty of the State to protect my right to property in terms of the 

common law and common law crimes. 

 

72.1 Notwithstanding the Constitutional Court judgment, it is respectfully 

submitted that the learned Acting Judge was bound by section 25(1) 

of the Constitution and had a duty to protect my right to and/or 

interest in the land as against the Respondents purporting to act in 

terms of the provisions of the Insolvency Act. 

 

CONDONATION: 

 

73. At the hearing of the re-vesting application on 27 May 2005, when judgment 

was given, I noted the judgment. 

 

74. On 30 May 2005, I ordered the transcribed judgment from the transcribers. I 

am informed by the transcribers that the transcribed judgment was 

submitted to the Honourable Acting Judge on 2 June 2005 for signature. 

 

75. On 8 June 2005, I filed an application for certification in terms of the Rule 

18(2) of the previous Rules of this Honourable Court. 

 

76. On 20 June 2005, I filed an application for leave to appeal against the 

judgment and order given by the learned Acting Judge in terms of Uniform 

Rule of Court 49(1)(b) to the Supreme Court of Appeal or such other Court as 

may be deemed appropriate. The application for leave to appeal is conditional 

upon this Honourable Court refusing leave to appeal directly to it and at date 

hereof has not yet been decided. 
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77. As a lay person, I do not receive notice of amendments or changes in 

Legislation or the Rules of Court or regularly peruse the Gazette. I was 

unaware that new Rules of the Constitutional Court had come into effect and 

that the certification procedure was no longer in force. 

 

78. My source of information concerning procedure is the reference section of the 

Johannesburg Public Library. The volumes which contain the Rules of the 

Constitutional Court upon which I have relied in the past, Chaskalson et al - 

Constitutional Law of South Africa and Erasmus - Superior Court Practice 

had not been updated with the new Rules. In any event, having previously 

taken photocopies of the relevant Rules, there was no apparent need to 

consult the Rules sections of the said volumes again. Upon enquiry, I have 

now learned that the Erasmus volume has since been updated on 5 August 

2005. 

 

79. I respectfully submit that in the normal course, I could not have reasonably 

known that the Rules of this Honourable Court had been replaced with new 

Rules. 

 

80. I regularly kept in contact with the transcribers, at least once a week, to 

ascertain whether the judgment had been released by the learned Acting 

Judge. 

 

81. On 10 August 2005, I visited the offices of the transcribers in the High Court 

Building and again listened to the judgment and took complete notes of the 

judgment to make my own transcription thereof. 
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82. On 29 August 2005, I amended my application for certification. 

 

83. On 29 July 2005 and 2 September 2005, I directed letters to the learned 

Acting Judge requesting that the release of the judgment be expedited. I 

received no response to such requests. True copies of such letters are 

annexed hereto as PSW 7 and PSW 8. 

 

84. On 13 September 2005, I directed a letter to the Honourable Deputy Judge 

President, MOJAPELO J requesting that the judgment be released, a true 

copy whereof is annexed hereto as PSW 9. 

 

85. By 4 October 2005, the judgment had not been released and I approached 

the Registrar's office with a general enquiry as to what I might do to gain 

access to this Honourable Court in these circumstances. 

 

86. The Registrar's office alerted me to the fact that there were new Rules, which 

no longer required the certification process, and that a signed judgment may 

not be necessary at this stage. 

 

87 I accordingly began work on this application, which was ready for copying 

and filing today. 

 

88. I humbly apologise for the delay in filing this application for leave to appeal 

and pray that it may please this Honourable Court to condone the late filing 

thereof. 

 

ORDER TO BE SOUGHT: 
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89. In the event that his Honourable Court should grant me leave to appeal 

directly to it, I will seek an order setting aside the orders of the Honourable 

Court a quo and the substitution therefor of the following orders: 

 

1. It is declared that the immoveable property being the Remaining 

Extent of the Farm Bultfontein 533, Registration Division J.Q. 

Gauteng, measuring approximately 75,1564 hectares and held by the 

Applicant under Deed of Transfer number T 35890/87 re-vests in the 

Applicant. 

2. The Registrar of Deeds (Pretoria) is authorised to remove caveat 

number I 26579/2000 C. 

 

 

WHEREFORE  I humbly pray that it may please the above Honourable Court to 

grant me leave to appeal to this Honourable Court in terms of Rule 19 and to 

condone the late filing of this application. 

 

                                                                                   _______________________ 
                                                                                   Deponent 

 

THUS SIGNED AND SWORN TO BEFORE ME AT                                           ON 

THIS THE               DAY OF OCTOBER 2005, THE DEPONANT HAVING 

ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE CONTENT OF THIS 

AFFIDAVIT. 

 

                                                                                    _________________________ 
                                                                                    Commissioner of Oaths 
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