
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

                              

                                                                                    CASE NO: CCT 52/05 

 

PETER SIEGWART WALLACH                                          Applicant 

 

and 

 

MERVYN ISRAEL SWARTZ                                                  First Respondent 

MICHAEL LEO DE VILLIERS                                              Second Respondent 

 

___________________________________________________________________________ 
 

APPLICANT'S WRITTEN ARGUMENT 
___________________________________________________________________________ 

 

1. This is an application for leave to appeal directly to this Honourable 

Court in terms of Rule 19 of the Constitutional Court Rules 2003, and 

for condonation for the late filing thereof. 

Page 1, paras 1 & 2 

 

2. The estate of the Applicant was sequestrated on 5 October 1990. Ten 

years later, on 5 October 2000, he was rehabilitated by the effluxion of 

time in terms of section 127A of the Insolvency Act 24 of 1936, as 

amended ('the Insolvency Act'). Prior to the sequestration of his estate, 

the Applicant was the registered owner of certain immoveable property 

('the land'), a farm on which he now resides. Upon his rehabilitation, 
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the land remained unrealized and was still registered in his name - a 

situation that has remained unchanged to date hereof. 

Page 66, paras 2, 3, 4 

 

3. On 20 April 2005, the Applicant brought an application in the 

Johannesburg High Court, [case no: WLD 8503/05] ('the re-vesting 

application'), for an order in rem: 

 

"Declaring that the immoveable property being the Remaining Extent 

of Portion 53 of the Farm Bultfontein 533 J.Q. Gauteng, measuring 

approximately 75,1564 hectares and held by the Applicant under Deed 

of Transfer number T 35890/87 vests, alternatively re-vests in the 

Applicant." 

page 63, para 1  

 

4. As consequential relief, the Applicant sought an order: 

 

"Authorizing the Registrar of Deeds (Pretoria) to remove interdict 

caveat number I 26579/2000 C." 

page 63, para 2  

 

5. In seeking such relief, the Applicant alleged that the land was not 

needed to pay the claims of the remaining proved creditors and was 

part of the surplus of the Applicant's former estate. 

Page 72, para 16 
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6. On 27 May 2005, the Honourable Mr Acting Justice JOUBERT 

dismissed the re-vesting application with costs. It is this decision ('the 

Joubert judgment') which the Applicant seeks to have considered by 

this Honourable Court. 

Joubert judgment pages 102 - 114 

 Order page 56 

 

7. On 14 November 2003, this Honourable Court handed down judgment 

in Wallach v Registrar of Deeds, Pretoria and Others; Wallach v Spilg 

and Others 2004 (3) BCLR 229 (CC) ('the Constitutional Court 

judgment').  

Constitutional Court judgment pages 30 - 42 

 

8. At paragraph 25 of the Constitutional Court judgment, the following is 

stated: 

"The effect of this judgment and the order to be made is that the 

judgment of Claassen J, referred to in paragraph 4 above, has become 

final and is not subject to any further attack by the Applicant." 

Page 42, lines 2 - 4 

 

9. The 'judgment of Claassen J' referred to by the Constitutional Court 

judgment is the unreported judgment of the Johannesburg High Court 

in Wallach v Registrar of Deeds, Pretoria and Others [case no: WLD 

8855/02] ('the Claassen judgment'). 

Claassen judgment pages 43 - 54 
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10. In the re-vesting application, the Applicant relied on the Constitutional 

Court judgment and the Claassen judgment: 

 

"In these circumstances, following the decision of the Constitutional 

Court which made the judgment of the Honourable Mr Justice 

CLAASSEN final, there being no further claims by proved creditors 

against the property, I now approach this Honourable Court for an order 

in the following terms ..." 

 page 73, para 17, lines  4 - 9 

 

11. In the proceedings before the Honourable Claassen J, the Applicant's 

contention was that the land had re-vested in him automatically upon 

his statutory rehabilitation on 5 October 2000 by reason that there 

was sufficient money vested in the Respondents to satisfy the claims 

proved against the estate. The Applicant claimed that ownership of the 

land had already passed from the Respondents to him ipso jure upon 

his rehabilitation on 5 October 2000, and that the Master of the High 

Court ("the Master"), the Registrar of Deeds (Pretoria) and the 

Respondents had not been entitled to note the caveat against the land 

whether in terms of the Insolvency Act or at all. 

Page 44, lines 22 - 25 and page 46, lines 17 - 20 

 The caveat, page 84 

 

12. The Honourable Claassen J considered the Applicant's claim of 

ownership of the land in two parts: 
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(a) the issue whether or not there was sufficient money vested in 

the Respondents to satisfy proved claims; and 

 

(b) the issue whether or not the land had re-vested in the Applicant 

automatically upon his statutory rehabilitation on 5 October 

2000. 

 

13. The Honourable Claassen J held that it was " … in dispute and cannot 

be resolved on the papers." [Page 46, lines 20 - 21] whether or not there 

was sufficient money vested in the Respondents for the purposes of 

liquidating proved claims. It is accordingly submitted that it is clear 

that the Claassen judgment did not decide the question whether or not 

the land was still needed to satisfy the claims of the remaining proved 

creditors. 

  

14. The Claassen judgment determined the law relating to the re-vesting of 

property in the case of a statutory rehabilitation in terms of section 

127A of the Insolvency Act and held that the Insolvency Act does not 

provide for an automatic re-vesting of property in the case of a 

statutory rehabilitation [conclusion at page 52, lines 12 - 14]. 

 

15. In the particular circumstances, where it was uncertain and 

undecided whether or not the land would still be needed to pay the 

claims of proved creditors, the land remains vested in the Respondents 

for the purposes of realization and distribution [Insolvency Act - s. 
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25(1)proviso] to satisfy any right of proved creditors to the land 

[Insolvency Act - s. 129(3)(c)] - contingently, in the event that it is found 

that the land is still needed to satisfy the claims of the remaining 

proved creditors. 

 

16. In the proceedings before the Honourable Claassen J, the Applicant 

did not seek an order declaring that the land vests or re-vests in him. 

Indeed, the Honourable Claassen J acknowledges this in his judgment 

at page 52, lines 5 - 9: "It is also common cause that the applicant is not 

seeking an order declaring the property re-invested into his name at all." 

It is accordingly submitted that it is clear that the Claassen judgment 

did not decide the question whether or not the Applicant is entitled to 

a re-vesting order in respect of the land.  

 

17. The Honourable Claassen J adopted the interpretation with regard to 

the re-vesting of property as set out in Meskin - Insolvency Law [page 

50, line 9 - page 53, line 7]. According to Meskin, a Court may give a re-

vesting order in respect of property that otherwise vests in the trustee, 

at the time of rehabilitation or afterwards, in the following 

circumstances: 

 

(a) where creditors waive their rights to the property wholly or 

partially; or where creditors do not pursue their claims; or where 

creditors' failure to oppose a re-vesting order is considered as a 

waiver; or where creditors consent to a re-vesting order; or 



 7

Ex Parte Parker 1946 CPD 536 

  Ex Parte Olivier 1948 (2) SA 545 C 

  Ex Parte Kriel 1949 (1) SA 971 O 

  Ex Parte Gouws 1950 (1) SA 486 T 

  Ex Parte Grant 1957 (4) SA 73 O 

  Ex Parte Smith 1968 (1) SA 743 C 

 

(b) where a re-vesting order is made subject to the condition that 

provision for the payment of the claims of the remaining proved 

creditors is made. 

Ex Parte Odendaal 1949 (1) SA 914 O 

  Muller v Vrystaat Kooperasie Bpk 1967 (1) SA 334 O 

  Ex Parte Grobbelaar 1977 (4) SA 584 O 

  Brown v Oosthuizen & Another 1980 (2) SA 155 O 

Ex Parte Smith supra 

 

18. Meskin then applies the aforementioned principles also to the case of a 

statutory rehabilitation. Page 51, lines 3 - 9 

  

19. However, it should be noted that Meskin assumes the actual 

insolvency of the debtor and does not consider or allow for the case of 

an actually solvent debtor, where creditors' claims are satisfied by 

other estate assets and creditors have no rights in terms of section 

129(3)(c) of the Insolvency Act against the property concerned. 

 

20. Such a case (where the property is not required for the payment of 

proved claims) was considered in Jacobs v Hessels 1983 (3) SA 601 T. 
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Although the Court was not asked to make a re-vesting order in that 

case, it is submitted that the finding of the Court that creditors' rights 

do not extend beyond the full payment of their claims [at headnote] is 

nevertheless generally applicable. 

 

21. It is submitted that it follows that in circumstances where particular 

property is not needed for the payment of the claims of proved 

creditors, the provisions of section 129(3)(c) of the Insolvency Act do 

not apply to such property since there exists no 'right of the trustee or 

creditors' to such property. 

 

22. In Brown v Oosthuizen and Another supra at 155 headnote, it was held, 

per Flemming J (as he then was), that the 'right' envisaged by section 

129(3)(c) is a right that has already vested at the time of the 

rehabilitation. It is submitted that this is significant in that it excludes 

a consideration of unproved claims when a re-vesting order is made 

pursuant to a statutory rehabilitation. 

 

23. It is submitted further that the proviso of section 25(1) of the 

Insolvency Act can apply only to such property as is required ' . . . for 

the purposes of realization and distribution.' and according to Meskin 

should be read together with section 129(3)(c) [page 53, lines 4-5]. 

 

24. Property that vests in the trustee but is not required 'for the purposes 

of realization and distribution' [s. 25(1)proviso] to satisfy a 'right of the 
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trustee or creditors' [s. 129(3)(c)], falls outside the scheme as envisaged 

by Meskin [page 53, lines 4 - 7]. 

 

25. In these premises, it is respectfully submitted that according to the 

law as decided by the Claassen judgment, the Applicant, in order to 

establish that the land vests in him, must apply to Court for a re-

vesting order in respect of the land and that: 

 

(a) if it was found that the land [or part thereof] was still needed for 

the payment of proved claims, then the Applicant would be 

entitled to a re-vesting order in the circumstances as 

contemplated by Meskin under the provisions of the Insolvency 

Act. On the other hand, 

 

(b) if it was found that the land was not needed for the payment of 

proved claims, then sections 129(3)(c) and 25(1)proviso of the 

Insolvency Act would not apply to the land and the Applicant 

would be entitled to a re-vesting order outside the provisions of 

the Insolvency Act, viz. a declaratur formalizing the status quo. 

 

26. It is respectfully submitted that in making the Claassen judgment 

final, this Honourable Court effectively upheld the Applicant's right to 

property with respect to the land, but made it subject to the 

limitations imposed by the Claassen judgment, viz.: 
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(a) payment of the remaining proved claims [if any] - in the event 

that it was found that the land was still needed for the purposes 

of liquidating proved claims; and 

 

(b) a re-vesting order made by a Court. 

  

27. In the re-vesting application, the Applicant approached the 

Honourable Court a quo to decide the question left open by the 

Claassen judgment, viz. whether or not the land was still needed for 

the payment of the claims proved against the estate and then to apply 

the law as decided by the Claassen judgment to the result. 

 

28. The re-vesting application was in effect a declaration of rights 

enforcing the Applicant's solvent post-rehabilitation right to and/or 

interest in the land. Arising from and connected with this issue was 

the enforcement of the Constitutional Court and Claassen judgments 

and the protection of the Applicant's rights thereunder as against the 

Respondents. 

 

The Decision of the Honourable Court a Quo: 

 

29. The learned Acting Judge a quo dismissed the re-vesting application 

with costs. He did so for the following reasons: 
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(a) having reconsidered the merits of the Claassen judgment [page 

109, line 11 - page 112, line 19], the learned Acting Judge a quo 

concluded that the Claassen judgment was in point and was 

binding on him [page 112, line 20]; 

 

(b) for the Applicant to be entitled to a re-vesting order, the 

provisions of the Insolvency Act referred to by the Claassen 

judgment and reconsidered by the learned Acting Judge a quo 

[viz. ss. 129(3)(c); 25(1)proviso; 124(3) & 129(2)] would be 

applicable [page 112, lines 21 - 23]; and 

 

(c) as a consequence of being bound by the Claassen judgment, and 

if the learned Acting Judge a quo was not of the view that the 

Claassen judgment is clearly wrong, then the Applicant's re-

vesting application cannot succeed [page 112, lines 23 - 25]. 

 

(d) The learned Acting Judge formed the view that the Claassen 

judgment was not wrong or clearly wrong and held that he was 

in respectful agreement with the Claassen judgment [pages 112, 

line 25 - page 113 line 1] and then dismissed the Applicant's 

application for a re-vesting order [page 113, para 3, line 20]. 

 

THE FIRST ISSUE - The Enforcement of the Constitutional Court Judgment: 
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30. It is submitted that from the aforementioned, it appears that the 

learned Acting Judge a quo did not consider himself bound by the 

Constitutional Court judgment that the Claassen judgment is final, 

but reconsidered the merits of the Claassen judgment and then held 

that the Claassen judgment had correctly decided that the Applicant 

was not entitled to a re-vesting order in respect of the land. 

 

31. It is submitted with great respect that there is no nexus or logical 

connection between the decision of the learned Acting Judge a quo to 

uphold the Claassen judgment as correct and the dismissal of the re-

vesting application. 

 

32. It is submitted that the judgment of the learned Acting Judge a quo: 

 

(a) avoids the issue brought before the Honourable Court a quo for 

determination, viz. whether or not the land was still required to 

pay the claims of proved creditors; 

 

(b) by converting the Claassen judgment into something it is not, 

viz. a final decision that the Applicant is not entitled to a re-

vesting order in respect of the land; 

 

(c) thereby effectively sitting in judgment of this Honourable Court 

and overturning the Constitutional Court judgment; 
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(d) The learned Acting Judge a quo then went further. He accepted 

new information from the Bar [page 107, line 2 - 4], and by holding 

that the resolutions considered at the meeting of creditors held 

on 8 June 2002 were duly passed [page 108, line 10], the learned 

Acting Judge a quo applied such new information against the 

Applicant to effectively authorize the Respondents to sell the 

land in its entirety, including the Applicant's solvent post-

rehabilitation rights therein, under the provisions of the 

Insolvency Act for a purpose other than for the payment of 

proved claims, viz. a purpose ulterior to the purposes of the 

Insolvency Act. 

 

33. The Constitutional Court judgment is not open to mis-interpretation, 

its effect being clearly stated at paragraph 25. 

 

34. It is respectfully submitted that the learned Acting Judge a quo was 

bound by the Constitutional Court judgment that the Claassen 

judgment is final. 

Constitution: section 167(3)(a) 

 

35. The learned Acting Judge a quo was accordingly bound by the findings 

of fact and rulings of law as decided in the Claassen judgment. It was 

not open to the learned Acting Judge a quo to reconsider the merits of 

the Claassen judgment or to depart therefrom. 
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36. The learned Acting Judge a quo was thereby bound to apply the law as 

decided in the Claassen judgment to the facts set out in the re-vesting 

application. 

 

37. In the premises, it is respectfully submitted that the Joubert judgment 

is inconsistent with the Constitutional Court judgment and the 

Claassen judgment and the Applicant's rights thereunder. 

 

38. It is submitted that the enforcement of a Constitutional Court 

judgment is analogous to the enforcement of the Constitution of the 

Republic of South Africa Act 108 of 1996 ('the Constitution') as 

envisaged by section 167(7) of the Constitution and is a constitutional 

matter which falls within the jurisdiction of this Honourable Court. 

 

39. In the premises, the Joubert judgment cannot stand against the 

Constitutional Court judgment or the Claassen judgment. 

 

40. It is submitted further that the enforcement of Court decisions falls 

under the jurisdiction of the Court which made the judgment sought 

to be enforced. 

 

THE SECOND ISSUE - The Applicant's Right to Property: 
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41. Section 25(1) of the Constitution provides that "No one may be 

deprived of property except in terms of law of general application, and 

no law may permit arbitrary deprivation of property." 

 

42. It is submitted that following the Constitutional Court judgment, the 

Applicant would be entitled to a re-vesting order in respect of the land 

in one or more of the following circumstances: 

 

(a) if the land was not needed in terms of the Insolvency Act to 

satisfy the claims of the remaining proved creditors; 

 

(b) if the land was still needed in terms of the Insolvency Act [wholly 

or partially] to satisfy the claims of the remaining proved 

creditors and such remaining proved creditors either waived 

their claims, did not pursue their claims, failed to oppose the 

proceedings a quo, or consented to the re-vesting order; or 

 

(c) if the land was still needed in terms of the Insolvency Act [wholly 

or partially] to satisfy the claims of any remaining proved 

creditors who were pursuing their claims and the Applicant 

made provision for the payment of such remaining proved 

claims. 

 

43. The position is as follows: 
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(a) On 5 October 2000, upon the Applicant's rehabilitation, claims 

of R 1 377 473.41 had been proved against the estate; 

Page 60 - 70, para 11 

 

(b) On or about 9 September 2003 the Standard Bank withdrew its 

proved claims of R 878 810.31; 

Page 70, para 12.1 
 

(c) On 17 October 2003, Mrs RME Wallach withdrew her proved 

claim of R 400 000.00; 

Page 70, para 12.2 

 

(d) Remaining proved claims are R 98 632.12, if any. 

Page 71, para 13 

 

(e) In April 1992, the estate received a capital sum of R 721 000.00 

('the insurance monies'). 

Page 71, paras 14, 14.1, 14.2 

 

(f) No liquidation and distribution account has been advertised or 

confirmed. 

Page 72, paras 14.3, 14.4 

 

 
44. Notice of the application was given to the Master, to the Respondents 

for proved creditors and to the Registrar of Deeds (Pretoria). 

Page 89, para 2 
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45. Since no liquidation account was confirmed prior to the Applicant's 

rehabilitation on 5 October 2000, and no distribution of the insurance 

monies has been made since, [page 72, para 14.3], it is submitted that 

the insurance monies, with accrued interest, continue to vest in the 

Respondents for the benefit of creditors and the Applicant. 

 

46. It is respectfully submitted that the insurance monies, with accrued 

interest, being a sum in excess of R 2 million, are manifestly sufficient 

to satisfy the remaining proved claims of R 98 632.12 - if any - and the 

statutory costs of the sequestration [viz. Master's fees of office, cost of 

statutory meetings, cost of giving security, taxed costs of the 

sequestration] which are those costs which do not depend on 

confirmation in a liquidation account before they can become a 

liability of the estate. 

 

47. In such circumstances and in the absence of any allegation and proof 

that the land was still needed to pay the claims of proved creditors, it 

is submitted that it was unnecessary for the Applicant to allege and 

prove the substantial value of the land or the rights of subdivision that 

have been granted to the land, nor make any tender to provide for the 

payment of any outstanding proved claims. 

 

48. It is respectfully submitted that: 
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(a) the facts as set out in the Applicant's founding affidavit were 

undisputed in the Court below; 

 

(b) the relevant law has already been determined by the Claassen 

judgment and made final by the Constitutional Court judgment; 

 

(c) there was no opposition by any proved creditor. 

 

49. In these circumstances, it is submitted that the Applicant was and 

remains entitled to a re-vesting order in respect of the land. 

 

50. It is submitted that the Applicant's solvent post-rehabilitation right to 

and/or interest in the land has already vested and is part of the 

Applicant's 'second' estate which is not subject to the operation of the 

provisions of the Insolvency Act as initiated on 5 October 1990. 

 

51. It is accordingly submitted that the Applicant has a right to and/or 

interest in the land which constitutes 'property' for the purposes of 

section 25(1) of the Constitution and which enjoys constitutional 

protection. 

 

52. The provisions of the Insolvency Act invoked by the learned Acting 

Judge a quo, [viz. ss. 129(3); 25(1)proviso; 124(3) & 129(2)] do not 

operate to deprive an insolvent either: 
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(a) of his right to the surplus of his former estate; or 

 

(b) of his right to approach a Court for a re-vesting order in the 

circumstances envisaged by Meskin. 

 

53. It is respectfully submitted that the Joubert judgment and the failure 

by the learned Acting Judge a quo to make a re-vesting order in favour 

of the Applicant has the effect that the Applicant cannot ever obtain a 

re-vesting order in respect of the land. The Applicant is thereby unable 

to re-claim the full ownership of the land and has been finally deprived 

thereof. 

 

54. In coming to his decision, the learned Acting Judge a quo did not act 

legitimately in terms of any law of general application, or for any 

legitimate public purpose as envisaged by section 25(1) of the 

Constitution. 

 

55. In all the premises, it is respectfully submitted that the Joubert 

judgment amounts to an unlawful and arbitrary deprivation of 

property, which is inconsistent with the Applicant's rights in terms of 

section 25(1) of the Constitution. 

 

THE THIRD ISSUE - CONDUCT: 
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56. It is submitted that the Courts enforce the Bill of Rights, the 

Constitution and constitutional norms. The Courts and judicial 

officers are undoubtedly the guardians of the Constitution and the Bill 

of Rights. Attention is respectfully drawn to the following sections of 

the Constitution: 

 

s.2 - This Constitution is the supreme law of the Republic; law or 

conduct inconsistent with it is invalid, and the obligations imposed by it 

must be fulfilled. 

 

 s.8(1) - The Bill of Rights applies to all law, and binds the legislature, 

the executive, the judiciary and all organs of state. 

 

 s.8(2) - A provision of the Bill of Rights binds a natural or a juristic 

person if, and to the extent that, it is applicable, taking into account the 

nature of the right and the nature of any duty imposed by the right. 

 

 s.38 - Anyone listed in this section has the right to approach a 

competent court, alleging that a right in the Bill of Rights has been 

infringed or threatened, and the court may grant appropriate relief, 

including a declaration of rights. … 

 

 s. 165(2) - The Courts are independent and subject only to the 

Constitution and the law, which they must apply impartially and 

without fear, favour or prejudice. 
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 s. 6(1) Schedule 2 - Each judge or acting judge, before the Chief Justice 

or another judge designated by the Chief Justice, must swear or affirm 

as follows: 

 I, A.B., swear/solemnly affirm that, as a Judge of the 

Constitutional Court, Supreme Court of Appeal/High Court;E.F. 

Court, I will be faithful to the Republic of South Africa, will uphold 

and protect the Constitution and the human rights entrenched in 

it, and will administer justice to all persons alike without fear, 

favour or prejudice, in accordance with the Constitution and the 

law. 

 

57. If constitutional rights and norms are enforceable by the Courts, then 

the integrity of the constitutional order is dependent on the integrity of 

the Judiciary. The Constitution itself aims to provide the greatest 

possible legitimacy for the Judiciary through sound appointments, 

membership skilled in law, independence from political interference 

achieved through guaranteed compensation and security of 

appointment [Constitution ss. 174, 176, 177, 165(2), (3), and (4)]. 

Throughout, the purpose is to preserve and secure legalism and the 

rule of law. 

P Macklen et al - Canadian Constitutional Law - pages 418 - 420 

 

58. Traditionally the Judge is bound by the law, the rule of law and by 

justice. It is submitted that when judicial officers exercise judicial 
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power within our legal system, which is subject to the Constitution, 

they are undoubtedly bound to respect the Bill of Rights. 

De Waal et al - Human Rights Handbook 3rd ed - pages 49 - 50  

 

59. It is submitted that the exclusion of judicial officers and Courts from 

the definition of 'organ of state' in section 239 of the Constitution does 

not affect the fact that they are bound by the Bill of Rights. 

 

60. It is unavoidable that court decisions affect constitutionally protected 

rights. Should the conduct of judicial officers be subject to Bill of 

Rights scrutiny in the exercise of their judicial powers? 

See: R v Rahey [1987] 1 SCR 588 at 633 as cited in Hogg Constitutional Law of 

Canada p 34-15 where the Court wrote 'the courts, as custodians of the principles 

enshrined in the Charter, must themselves be subject to Charter scrutiny in the 

administration of their duties'. 

 

61. In Canada, a distinction is drawn between public action, where the 

Court acts within the criminal process for the purposes of the public 

good, as eg. in Magano and Another v District Magistrate of 

Johannesburg 1994 (2) BCLR 125 (W), or where a Court, on its own 

motion, makes an order affecting public action [see: BCGEU v British 

Columbia [1988] 2 SCR 214, 53 DLR (4th) 1]  -  and private action. 

 

62. In our Constitution, the Judiciary is specifically bound by the Bill of 

Rights in terms of section 8(1). 
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63. Section 8(2) of the Constitution binds both natural and juristic 

persons to the extent that a provision of the Bill of Rights may be 

applicable. It would seem that in certain cases the Courts in South 

Africa are bound also to apply the Bill of Rights horizontally between 

private individuals and their common law relationships. 

 

64. When a Judge commits a factual or legal error, it is usually a subject 

for appeal and does not raise the question of improper judicial 

conduct. 

 

65. In Wallach v The High Court of South Africa, Witwatersrand Local 

Division and Others 2003 (5) SA 273 (CC) it was alleged that a Judge 

had violated a constitutionally protected right. This Honourable Court 

held that the proper procedure in such a case is to appeal the decision 

concerned. 

 

66. The attention of this Honourable Court is respectfully directed to the 

following aspects of the Joubert judgment: 

 

(a) the learned Acting Judge failed to consider himself bound by the 

Constitutional Court judgment that the Claassen judgment is 

final; 
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(b) the learned Acting Judge gave a judgment that is inconsistent 

with the Constitutional Court judgment and the Claassen 

judgment and the Applicant's rights thereunder; 

 

(c) the learned Acting Judge a quo has effectively barred the 

Applicant from access to a Court for the purpose of obtaining a 

re-vesting order in respect of the land; 

 

(d) the learned Acting Judge imposed his own will on the parties. In 

Kauesa v Minister of Home Affairs and Others 1996 (4) SA 965 

NmSC, the following is said (at 973I-4): "It would be wrong for 

judicial officers to rely for their decisions on matters not put before 

them by litigants . . .. Now and again a Judge comes across a 

point not argued before him by counsel but which he thinks 

material to the resolution of the case. It is his duty in such a 

circumstance to inform counsel on both sides and to invite them to 

submit arguments either for or against the Judge's point. It is 

undesirable for a Court to deliver judgment with a substantial 

portion containing issues never canvassed or relied on by 

counsel." 

 The learned Acting Judge a quo dismissed the re-vesting 

application "because of the view which I have formed in regard to 

the basis of the application.", [page 113, lines 7 - 8], a view not 

canvassed with the parties and which, with great respect, 

remains unclear. 



 25

 

(e) the judgment of the learned Acting Judge fails to set out 

grounds, which reasonably justify the decision to dismiss the re-

vesting application; 

 

(f) the learned Acting Judge failed to apply the law as decided by 

the Claassen judgment to the undisputed facts set out in the re-

vesting application. The Claassen judgment declared a dispute 

between the Applicant and the Respondents as to whether or not 

the land would still be needed to pay the claims of proved 

creditors. According to Meskin, every insolvent, upon 

rehabilitation is entitled to approach a Court to decide what is to 

be done with property either not needed to pay proved claims or 

which the creditors are not pursuing. It is unclear why the 

Applicant should be excluded and have no such entitlement, 

particularly when the Claassen judgment specifically states that 

the question of whether or not the Applicant is entitled to a re-

vesting order was not before that Court. Moreover, there had 

been a material change in circumstances due to the subsequent 

withdrawal by the major creditors of their proved claims which 

rendered the original dispute largely academic in favour of the 

Applicant; 

 

(g) the learned Acting Judge failed to make a re-vesting order in 

respect of the land in favour of the Applicant and remained 
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silent as to the purpose for which the land should be realised by 

the Respondents; 

 

(h) the learned Acting Judge accepted new information from the Bar 

without allowing the Applicant an opportunity to file a response 

and then applied such information to his prejudice; 

 

(i) the decision of the learned Acting Judge that the resolutions 

considered at the meeting of creditors held on 8 June 2001 were 

passed and were applicable to the proceedings before the 

Honourable Court a quo is inconsistent with the facts on the 

papers before him and with the relevant established law. [pages 

57 & 58]; 

 

(j) the learned Acting Judge effectively placed the land in its 

entirety [including the Applicant's solvent post-rehabilitation 

rights therein] into the hands of the Respondents and gave them 

creditors' authority to sell the land under the provisions of the 

Insolvency Act for a purpose other than for the payment of the 

remaining proved claims of R 98 632.12; 

 

(k) it is respectfully submitted that the sale of the land [including 

the Applicant's solvent post-rehabilitation rights therein] under 

the provisions of the Insolvency Act for a purpose other than for 
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the payment of the remaining proved claims would be unlawful 

and/or illegal; 

 

(l) the Joubert judgment shows undue favour towards the 

Respondents, to the prejudice of the Applicant; 

 

(m) prior to the Joubert judgment, even without a re-vesting order, 

the Applicant enjoyed three of the bundle of attributes relating 

to property ownership with respect to the land, viz. possession, 

title and the right to authorise its sale. The Joubert judgment 

has deprived the Applicant of his right to authorise the sale of 

the land and thereby ultimately also, possession and title; 

 

(n) the judgment of the learned Acting Judge effectively interferes 

with the duty of the State to protect the Applicant's right to 

property in terms of the common law and common law crimes. 

 

67. From the aforegoing, it is respectfully submitted that the learned 

Acting Judge a quo has acted in a manner inconsistent with the 

principle of the rule of law and the Applicant's rights in terms of 

sections 9(1), 34 and 25(1) of the Constitution. 

 

68. It is respectfully submitted that judicial misconduct by a Judge may 

be characterized by the following: 
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(a) a judgment founded upon egregious legal or factual error; 

 

(b) a judgment motivated by disregard, indifference or bad faith; 

 

(c) a judgment in which egregious legal or factual error and an 

improper motivation cause substantial prejudice to a party 

before the Court in the form of a serious violation of 

constitutionally protected rights and/or grave injustice. 

Judicial Conduct and Ethics - JM Shaman et al 1st Ed 

 Legal Ethics: The Law of Professional Responsibility - L Ray Patterson 2nd Ed 

 Thomas - Judicial Ethics in Australia (1988) 

 

69. In such a case, it is not the law, or state conduct or even the conduct 

of a private individual, which is the source of the alleged infringement, 

but the judicial conduct of a particular Judge. 

 

70. In such a case, it is submitted that the judicial conduct of the Judge 

should be subject to constitutional review on appeal and the judicial 

officer becomes an 'actor' for the purposes of the review enquiry. 

 

71. It is submitted that judicial misconduct is a constitutional issue 

within the jurisdiction of this Honourable Court under section 167(3) 

read with section 167(7) of the Constitution. 

 

72. In most cases, instances of judicial misconduct would be capable of 

being remedied on appeal. Does this mean that judicial officers should 
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enjoy effective immunity with regard to improper judicial conduct? It is 

submitted that immunities generally have the effect of lowering 

standards. It is respectfully suggested that the recognition of judicial 

misconduct as a legitimate ground for constitutional appellate review 

would ensure the highest possible standards of judicial integrity. In 

time, a body of case law would evolve which would provide a 

benchmark for the judicial conduct of Judges - while at the same time 

preserving judicial independence. 

 

73. Every Judge (or Acting Judge) is subject to a legitimate presumption 

that he/she is a fit and proper person to be appointed as a judicial 

officer. 

Constitution - section 174(1) 

 

74. It is submitted that such presumption as aforementioned includes a 

presumption that the Judge (or Acting Judge) is experienced and 

competent in law and is alive to the functions and duties of the 

judicial office. 

 

75. It is accordingly submitted that it follows that the learned Acting 

Judge a quo was not unaware, inter alia, that he was bound by the 

Constitutional Court judgment that the Claassen judgment is final; 

that he had to decide the re-vesting application on the facts as they 

appeared on the papers and apply the law as decided in the Claassen 

judgment; that it was established on the papers that the land was not 
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needed for the purposes of the Insolvency Act to satisfy the remaining 

proved claims of R 98 632.12; and the effect his decision would have 

on the Applicant. 

 

76. In these premises, it is respectfully submitted that the learned Acting 

Judge a quo has committed a number of legal and factual errors which 

are egregious, that his judicial conduct had an improper motive, viz. to 

deprive the Applicant of his right to the land in favour of the 

Respondents and has resulted not only in the serious violation of 

constitutionally protected rights, but has visited grave injustice on the 

Applicant. 

 

Condonation: 

 

77. The Applicant has explained his failure to file this application for leave 

to appeal timeously. 

Pages 26 - 28 

  

78. It is respectfully submitted that the delay in filing this application was 

principally the result: 

 

(a) that the Applicant was unaware that new Rules of this 

Honourable Court had come into operation which no longer 

provided for the certification procedure; and 
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(b) that the Joubert judgment did not become available from the 

transcribers until 26 October 2005. 

 

79. The Applicant has, at all times, intended to proceed with an 

application for leave to appeal directly to this Honourable Court. An 

application for certification in terms of the old Rule 18 was filed 

timeously on 8 June 2005 in the Honourable Court below. 

 

80. As a lay litigant, who has throughout relied on his own efforts, it is 

submitted that the Applicant could not, in the normal course, have 

reasonably known that the Rules of this Honourable Court had been 

replaced with new Rules. 

 

81. The Applicant directed written requests to the learned Acting Judge a 

quo and the Honourable Deputy Judge President to expedite the 

release of the Joubert judgment [pages 59 - 62], and prepared his own 

transcription of the Joubert judgment in order to be in the best 

possible position to proceed with the matter without further delay once 

the judgment became available [page 18, para 46]. 

 

82. There was no intention on the part of the Applicant to disregard the 

Rules of this Honourable Court. 
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83. It is respectfully submitted that the Applicant has a reasonable 

prospect of success on appeal, the amount at issue is substantial and 

the matter is of cardinal importance to the Applicant. It is further 

submitted that the issues sought to be raised are of substance. 

 

84. The Applicant humbly prays that it may please the above Honourable 

Court to condone the late filing of this application for leave to appeal. 

 

 

CONCLUSION: 

  

85. In all the premises, it is respectfully submitted that it would be in the 

interests of justice to grant the Applicant leave to appeal against the 

Joubert judgment directly to this Honourable Court. 

 

 

 

 

____________________________ 
PETER S. WALLACH 
Applicant 
Johannesburg 
10 February 2006 
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TO: 
THE REGISTRAR OF THIS 
HONOURABLE COURT 
Constitution Hill 
Johannesburg 
 

 

AND TO;                                                                 Received copy hereof on this 
the 10th day of February 2006 
 
 
_____________________________ 
for: MI Swartz/ML de Villiers 

E FRIEDMAN & ASSOCIATES 
Respondents' Attorneys 
133 Marshall Street 
Johannesburg 
Fax: 331-7178 


