
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 73/05 

 

In the matter between: 

 

MATATIELE MUNICIPALITY AND TEN OTHERS               Applicants 
 
 
and 
 
 
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA       
 
AND TWELVE OTHERS                Respondents 
 

___________________________________________________________________________ 
 
 

SUPPLEMENTARY AFFIDAVIT OF SECOND AND THIRD RESPONDENTS 
  

 

I, the undersigned 

Fholisani Sydney Mufamadi 

 

do hereby make an oath and say:- 

 

1. I am the Minister for Provincial and Local Government, and a member of Cabinet 

of the Republic of South Africa (“the Republic”).  

  

1.1. I have been cited as the Second Respondent in these proceedings.  I make 

this affidavit on my behalf, and on behalf of the Third Respondent, who 

have authorised me to do so.  
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1.2. The facts set out in this affidavit fall within my personal knowledge, 

unless I state otherwise, or the context makes it clear that they do not.  

Where necessary, I refer to information brought to my attention by senior 

officials of my Department who have personal knowledge of the matters 

to which I refer, alternatively access to information and data in the 

possession of the Department.   

 

1.3. I confirm that what I say in this affidavit is true and correct, to the best of 

my knowledge and belief.  

 

1.4. The legal submissions in this affidavit are done on the advice of my legal 

representatives and I believe same to be correct. 

 

1.5. I had earlier deposed to an Answering Affidavit on behalf of the Third 

Respondent and myself and wish to supplement it as I do hereunder. 

 

2. I have read the judgement of the above Honourable Court and wish to address the 

matters that the Court has directed.  Before doing so, it has been pointed out to me 

that the above Honourable Court has expressed its displeasure that the 

government failed to explain the reasons behind the decision to locate Matatiele in 

the province of the Eastern Cape and not KwaZulu-Natal.  I accept that the 

constitutional framework requires of government to exercise its powers in a 

manner that is conducive to transparency and accountability.  It was not the 

intention of government to withhold any information to the above Honourable 

Court or to undermine transparency.  
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3. I have also read the Supplementary Affidavit deposed to by CEDRIC DANIEL 

CALLAWAY CANHAM on behalf of the Applicants.  I will also deal with 

matters that are raised therein. 

 

HISTORY OF MATATIELE/MALUTI 

 

4. The history of Matatiele and Maluti can broadly be summarised as follows:  

 

4.1. Matatiele’s head office is located in Matatiele, which is 73km northwest 

of Kokstad.  The town nestles in the foothills of the Drakensberg.  It is 

the busy centre dealing with farming and trading communities and serves 

a large part of the neighbouring region, as well as Southern Lesotho.  The 

municipality was largely made up of privately owned commercial 

farmlands, with low density settlements in the form of Bultfontein and 

Sandfontein.   

 

4.2. The above Honourable Court has correctly pointed out that the boundary 

between KwaZulu-Natal (“KZN”) and the Eastern Cape (“EC”) had been 

an issue of some concern for many years.  It is indeed so, that the present 

day Matatiele Municipality and the Maluti area originally constituted a 

single area.   

4.3. The treatment of Matatiele as a separate geographic area from Maluti 

owed itself to the apartheid policy of segregating the more affluent area 
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of Matatiele for the benefit of the white persons that resided there and 

hived off the rest of the rural poor component of that area to Maluti.   

 

4.4. Maluti became part of the territory of Transkei and thus part of the EC.  

When the Interim Constitution was adopted it was decided that the 

former area of Transkei would become part of the EC.  The consequence 

of that political settlement perpetuated the treatment of Matatiele as if the 

people of Matatiele were more closer culturally to the people of KZN 

than the people of the EC.  Matatiele remained part of KZN.  There never 

was any rational basis to separate Matatiele from Maluti in the first place.   

 

4.5. As the Trengrove Commission (majority opinion) also found, Matatiele 

was in essence part of Maluti and should have been dealt with as such.   

 

RATIONALE FOR PLACING MATATIELE IN EASTERN CAPE 

 

5. The reasons dealt with hereunder as well as the factors mentioned in paragraph 4 

above also influenced the recommendation of the Executive to Parliament to place 

the conjoined area of Matatiele /Maluti in the EC. 

 

5.1. It is my understanding that the reasons for placing Matatiele in the EC is a 

matter that is appropriately to be dealt with by Parliament. Save as 

aforesaid, I refer to what follows below. 
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5.2. The municipality of Sisonke District, under which Matatiele Local 

Municipality fell, was one area that fell under “Project Consolidate”.  

Project Consolidate is a national government intervention to assist in 

addressing service delivery challenges of identified municipalities. 

 

5.3. The Integrated Development Plan Hearings Panel Report (“IDP Report”) of 

12th April 2005 considered the key driving factors for economic 

development in the district.  The economic driving factors were agriculture 

and tourism.  Some of the development challenges that were identified for 

the district were poor intergovernmental coordination, complicated 

demarcation of the district that rendered it difficult to sustain development 

and basic service provision.  Attached hereto is a copy of the Report 

marked “Y”. 

 

5.4. It would be useful to draw the attention of the above Honourable Court to 

the findings contained in clause 2 of the IDP Report which detail the 

challenges experienced in the poor relations that existed between the 

District Municipality of Sisonke and the Local Municipality of, amongst 

others, Matatiele.  

 

5.5. Further, it was felt that the challenges of a coordinated development of the 

area was not made easier by the disjuncture or dislocation brought about by 

Matatiele being run separate and different from the municipalities that 

surrounded it.   
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5.6. The view of the government is that the separate treatment of Matatiele 

rendered it difficult to capitalise on the economic growth that could be 

achieved for the area.   

 

5.7. The government is also of the view that it was necessary to address the 

perception that Matatiele is “divided” into two parts – the KZN side and the 

surrounding areas representing the EC side.  The separation was perceived 

to be a mere mechanical segregation where the economically viable parts of 

an otherwise spatially integrated region are on a better side which is KZN 

and the poor are made to be on the EC side.  This state of affairs was 

deemed to be unjustifiable and untenable.   

 

5.8. The government further took into account the fact that the whole area of 

Matatiele and Maluti was culturally more interconnected with the people of 

the EC than with the people in KZN.  There were cultural institutions and 

linkages amongst the people being the AmaHlubi, a segment of the Xhosa 

cultural group, the people of the area are interdependent and speak the same 

languages and share the same traditional values and practices.   

 

5.9. Economically, the people from the poor EC towns such as Mount Ayliff, 

Mount Frere, Mount Fletcher and Qumbu are dependant on the Matatiele 

town for their economic needs.  For that reason, it is important for all the 

people who contribute to the fiscus for the area to derive benefit from the 

development of the area. 
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5.10. The treatment of Matatiele and Maluti together would also help address the 

rural-urban divide and gear the area to have a joint plan to chart the way 

forward for the economic growth of the area. 

 

5.11. There were other distortions created by Matatiele being considered separate 

from the areas around it.  More affluent persons, especially professionals, 

own houses in Matatiele and “family homes” in surrounding villages.  

There was a need to make all this revenue fall into one pool. 

 

5.12. The sports and other recreational facilities in Matatiele town would now be 

to the benefit of all the people in that community and would help forge and 

promote the development of public facilities such as hospitals, clinics and 

police stations etcetera.   

 

5.13. The Alfred Nzo District Municipality is spatially closer to Matatiele and 

falls logically into the EC as opposed to Sisonke District Municipality.  

That makes it easier for people to commute to and fro.   

5.14. KZN has a population of approximately 9 761 032 with an annual 

contribution to GDP of approximately 16.3% as at 2001.  The EC on the 

other hand has a population of approximately 6 503 201 with a total 

contribution to GDP of approximately 7.9% as at 2001.  In both provinces, 

unemployment is high at approximately 31.3% in KZN and 31.8 in the EC.   

 

6. It was important therefore, that whilst government’s objective of doing away with 

cross jurisdictional enclaves and cross-boundary municipalities was to be attained, 
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concerted effort had to be made to attain, to the extent possible, demographic 

balance between provinces.  It was also important to facilitate the provinces’ ability 

to achieve a higher plane of economic development and poverty eradication.  I 

believe this has been achieved through the configuration as set out in the 

Constitution Twelfth Amendment Act (“the Twelfth Amendment”).   

 

7. Placing Matatiele in the EC, in the government’s view, made geographical, spatial 

and economic sense.  This result also addressed the perceived retention or 

preservation of apartheid boundaries which were not justifiable going forward.  The 

resolution of the Matatiele problem as set out in the Twelfth Amendment was finally 

the government’s attempt to resolve a problem of long historical standing.  The 

present litigation amply shows that the question is vexed.   

 

8. I have referred the above Honourable Court to the reasons explaining the passing of 

the Twelfth Amendment by Parliament. I am aware that there were other 

consultations held, but within the limited period of time, I am unable to refer with 

sufficient detail to such consultations. 

 

AD PARAGRAPH (a) 1 OF THE COURT DIRECTIONS 

 

9. The above Honourable Court has set down the present matter for further hearing on 

30 March 2006 to consider amongst others whether the provisions of section 74(8) 

of the Constitution of the Republic of South Africa, 1996 (“the Constitution”) 

require a provincial legislature whose boundary is being altered by a proposed 

constitutional amendment to comply with the provisions of section 118(1)(a) of the 
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Constitution.  I am advised that this is essentially a matter of law and will be argued 

upon the further hearing of this matter.  However, the following points are made to 

foreshadow my submissions and those of the Third Respondent: 

 

9.1. It is indeed correct that section 74(8) of the Constitution requires approval 

of the constitutional amendment by the legislature or legislatures 

concerned.  The enquiry becomes whether the approval by a legislature 

entails, inter alia “public involvement” in the approval.  It will be submitted 

that section 74(8) does not mean that the approval of the legislature must be 

one that has been obtained through the “public involvement” in that 

approval.   

 

9.2. Section 118(1)(a) of the Constitution does no more than provide that a 

provincial legislature must facilitate public involvement in its legislative 

and other processes including that of its committees.  The operative phrase 

is the facilitation of public involvement in the work of the legislature.  

Stated differently, the legislature has to enable and permit public 

involvement in the broad sense of the phrase. 

 

9.3. When the Constitution requires the legislature to approve, it requires no 

more than that the approval is furnished by the legislature that has enabled 

and permitted public participation in its deliberation.   

 

9.4. It is my understanding that no evidence suggests that the public 

involvement in the functions of the legislature of either KZN or the EC was 
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hindered or disabled in any manner.  Facilitation of public involvement is 

broadly speaking, merely creating space for the public to be involved.  Rule 

26 of the Provincial Parliamentary Rules of KZN makes provision for the 

facilitation of public involvement in the work of that legislature. 

 

9.5. The provisions of section 74(8) of the Constitution however, do not apply 

in the present matter since the Twelfth Amendment does not affect only a 

specific province or provinces.   

 

9.6. I am advised that the Twelfth Amendment only has to meet the requirements 

of section 74(3)(a) and (b) in this regard.  It is so since the Twelfth 

Amendment alters provincial boundaries of all provinces.  Full argument 

will be delivered upon the further hearing of this matter on this aspect.   

 

9.7. Alternatively, and only in the event that the above Honourable Court 

holding that the Twelfth Amendment altered only a specific province or 

provinces then, it is submitted that KZN Legislature has in terms of its 

Parliamentary Rules, made provision for (facilitated) public involvement.  

 

9.8. Further alternatively, I am advised that public involvement is not an exact 

concept, has many possible facets to it and the duty to “facilitate” can be 

fulfilled in more than one way and does not specifically require the holding 

of public hearings and in particular in a process where the affected 

legislature is to approve the amendment in terms of section 74(8).  Section 

118(1)(a) of the Constitution must mean that the provincial legislature 
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(being representative elected members of the province) would have 

authority to speak on the amendment and on behalf of the people of the 

province.   

 

9.9. I am advised that public involvement within the meaning of section 

118(1)(a) of the Constitution cannot go so far as to mean that every piece of 

legislation is rendered invalid unless there are public hearings in respect of 

that legislation. 

 

AD PARAGRAPH (a) 2 OF THE COURT DIRECTIONS 

 

10. The above Honourable Court has further directed that where the answer to (a) 1 

above was in the affirmative what the provisions of section 118(1)(a) of the 

Constitution require and did KZN and the EC comply with those provisions.  I 

submit that: 

 

10.1. For the Twelfth Amendment to pass constitutional muster, all that was 

necessary was the approval of at least six provinces as required by section 

74(3). 

 

10.2. Alternatively, and only in the event that the above Honourable Court were 

to hold that the provisions of section 118(1)(a) of the Constitution required 

the legislatures of KZN and EC to do more than just “facilitate” public 

involvement, then the Twelfth Amendment will only be invalid to the extent 

of the inconsistency.  We do not concede that the approval of the legislature 
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means public involvement in that approval.  Had the Constitution intended 

to say so, it would simply have said so. 

 

10.3. I am advised that the legislatures of the KZN and EC would bring their own 

legal counsel who would deal with the factual content of the facilitation that 

the two provinces had in their legislative and other processes of those 

legislatures.   

 

AD PARAGRAPH (a) 3 OF THE COURT DIRECTIONS 

 

11. If KZN and EC legislatures did not comply with the provisions of section 118(1)(a) 

in the approval given to the Twelfth Amendment, then: 

 

11.1. In the first place, for the Twelfth Amendment to pass constitutional muster, 

all that was necessary was the approval of at least six provinces as required 

by section 74(3) and since there has been approval of nine provinces, non-

compliance by two provinces is not fatal. 

 

11.2. I am advised that the approval of the legislature of a province or provinces 

concerned as contemplated in section 74(8) of the Constitution, does not 

become invalidated by mere reason that there was no public involvement in 

that approval.   
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11.3. Alternatively and only in the event that the above Honourable Court holds 

that section 74(8) of the Constitution is indeed applicable, then the Twelfth 

Amendment will be invalid only to the extent of the inconsistency. 

 

 

 

AD PARAGRAPH (a) 4 OF THE COURT DIRECTIONS 

 

12. If the approval contemplated in section 74(8) of the Constitution was rendered 

invalid by non-compliance by section 118 (1)(a) of the Constitution in respect of 

KZN and EC, then: 

 

12.1. Argument will be that for the Twelfth Amendment to pass constitutional 

muster, all that was necessary was the approval of at least six provinces as 

required by section 74(3) and since there has been approval of nine 

provinces, non-compliance by two provinces is not fatal. 

 

12.2. Alternatively and only in the event that the above Honourable Court holds 

that section 74(8) is indeed applicable, then the Twelfth Amendment will be 

invalid only to the extent of the inconsistency. 

 

AD PARAGRAPH (a) 5 OF THE COURT DIRECTIONS 
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13. If the Twelfth Amendment is invalid either wholly or in part for non compliance with 

the provisions of section 74(8) and 118(1)(a) the effect of that on the municipal areas 

affected and the elections held in the affected areas would be the following: 

 

13.1. In the first place, the Third Respondent and I persist that for the Twelfth 

Amendment to pass constitutional muster, all that was necessary was the 

approval of at least six provinces as required by section 74(3) of the 

Constitution and since there has been approval of nine provinces, non-

compliance by two provinces is not fatal. 

 

13.2. The above Honourable Court can in terms of section 172(1)(b)(ii) of the 

Constitution suspend the declaration of the constitutional invalidity for a 

period of twelve months and direct the two legislatures to secure and 

facilitate public involvement on the issue.   

 

13.3. It is my understanding that the elections that were held on 1 March 2006 in 

the affected areas, would have been held within the framework of the 

Twelfth Amendment being valid.  Consequently, the Independent Electoral 

Commission would have prepared all matters relating to those elections 

including the wards and counsellors on that basis.  The electorate would 

have cast their vote within that framework.   

 

13.4. I am advised that the consequences of a declaration of invalidity would 

carry with it the consequence that the Twelfth Amendment would have been 

invalid ab initio.  That annuls everything done consequent to that Act in 
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respect of the affected areas (accepting that the declaration of invalidity 

would be limited to the affected areas).   

 

13.5. I am further advised that there is no legislative framework to address the 

consequences of the declaration save that the above Honourable Court 

would allow Parliament and the relevant institutions to attend to the 

impasse created by the declaration of constitutional invalidity.   

 

AD PARAGRAPH (a) 6 OF THE COURT DIRECTIONS 

 

14. I am advised that the above Honourable Court has directed the parties to deal with 

the question whether a constitutional amendment must comply with the 

constitutional principle of rationality and whether if that is so, the Twelfth 

Amendment complied with that principle.  In this regard;  

 

14.1. I wish to point out, in line with the pronouncement of the above 

Honourable Court that where a constitutional amendment meets the 

procedure which is prescribed for an amendment to the Constitution and 

Parliament complies with such procedure or such procedure is properly 

followed, then the amendment is constitutionally unassailable. 

 

14.2. Further that when an amendment to the Constitution is passed in 

accordance with the requirements of section 74 of the Constitution, such an 

amendment becomes part of the Constitution and cannot be attacked on 

grounds of inconsistency with the Constitution.   
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14.3. Further that there is little if any, scope for challenging the constitutionality 

of amendments that are passed in accordance with the prescribed 

procedures and majorities.   

14.4. Reference to “there is little if any scope” for challenging the proposed 

constitutional amendment must relate to instances where the proposed 

constitutional amendment goes to the extent of destroying the basic features 

and structure of the Constitution.  I submit that the Twelfth Amendment is 

not an amendment that destroys the basic features and structure of the 

Constitution. 

 

14.5. It is trite that within the doctrine of separation of powers, the judiciary, 

generally, does not enquire into policy choices that legislative bodies make 

in passing legislation.  Moreover, when Parliament makes the policy 

choices the courts do not enquire further whether those policy choices are 

correct or not or whether the objectives are achievable through other 

options.   

 

THE APPLICANTS SUPPLEMENTARY AFFIDAVIT 

 

AD PARAGRAPH 3 AND 4 THEREOF 

 

15. The Applicants case was never predicated on a complaint that there was non-

compliance with the provisions of section 118(1)(a) of the Constitution.   
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16. The concession made in argument on behalf of the Applicants was correctly made 

and in line with the pleadings.   

 

AD PARAGRAPH 5 THEREOF 

 

17. The withdrawal of the concession by the Applicants does not alter the fact that the 

Applicants did not found their action on that complaint and their pleadings did not 

raise that complaint.   

 

AD PARAGRAPH 6 THEREOF 

 

18. The correctness of the legal argument made herein is disputed. 

 

19. I repeat that the provisions of sections 74(8) of the Constitution do not apply to an 

amendment where a constitutional amendment affects all provinces. 

 

20. I repeat further that the facilitation required by section 118(1)(a) of the Constitution 

of the public involvement does not invalidate the approvals furnished by the 

provincial legislatures of KZN and EC.   

 

AD INTERESTS OF JUSTICE 

 

21. I am advised that argument will be addressed that the concession made by the 

applicants that there was compliance with the provisions of section 118(1)(a) of the 

Constitution was, on the case pleaded, correctly made.   
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22. The enquiry whether section 74(8) of the Constitution impels compliance with 

section 118(1)(a) of the Constitution and what the content of “public involvement” 

is, are matters that were raised by the above Honourable Court mero motu.   

 

23. I am advised that the interests of justice do not require treatment of these issues at 

this late stage of the proceedings.   

 

 

 

 __________________________ 
 D E P O N E N T  
 
 

I CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE KNOWS AND 

UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, WHICH WAS SIGNED AND 

SWORN TO IN FRONT OF ME AT JOHANNESBURG ON THIS 9H DAY OF MARCH 

2006. IN ADMINISTERING THE OATH, THE REQUIREMENTS OF REGULATION 

R2477 DATED 16 NOVEMBER 1984, AS AMENDED, HAVE BEEN FULFILLED. 

________________________________ 
 COMMISSIONER OF OATHS 

 

 

 

 

 


