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The following media summary is provided to assist in reporting this case and is not binding on 
the Constitutional Court or any member of the Court.

On 30 March 2006 the Constitutional Court will hold a further hearing on a challenge brought by 
Matatiele Municipality and a diverse group of business people, educators, associations and 
nongovernmental entities to the constitutional validity of the Twelfth Amendment.  In terms of 
this Amendment, the boundary between KwaZulu-Natal and the Eastern Cape was altered so that 
the area which was previously Matatiele Municipality was transferred from KwaZulu-Natal to 
the Eastern Cape. 
 
Initially, the applicants had argued that the Twelfth Amendment and its implementing legislation 
altered the municipal boundary of Matatiele Municipality and, in doing so, unconstitutionally 
took over the functions which the Constitution reserved for the Municipal Demarcation Board.  
In a judgment delivered on 27 February 2006, the Constitutional Court held that Parliament had 
the constitutional authority to alter provincial boundaries in a manner that may affect municipal 
boundaries.  However, the Court noted that on the papers before it, there was some question 
whether the Legislature of KwaZulu-Natal had followed the correct procedures in giving its 
approval to the alteration of its boundary.  In particular, the Court noted that a majority of the 
provincial legislatures whose boundaries were affected had consulted with the people in the 
affected areas.  However, the record before it did not indicate that KwaZulu-Natal had consulted 
with the people of Matatiele. 
 
Accordingly, the Court issued an order calling upon the parties to submit further argument on 
whether, prior to taking a decision whether to approve a constitutional amendment bill altering 
its boundary, a provincial legislature is required by the Constitution to consult with the people in 
the affected areas.  In addition, the Court required argument on the consequences for failure to 
consult with the people in the affected areas if the Constitution required such consultation.  Since 
the provincial legislatures of KwaZulu-Natal and the Eastern Cape were not parties in the 
application, the Court ordered that they be joined as parties to the proceedings.  In addition, the 
Court ordered that the Independent Electoral Commission be joined as party. 
 



The Municipality of Matatiele, which was the first applicant in the application, has since 
withdrawn from the case.  The other applicants are persisting in the application.  They are 
contending that a provincial legislature is required by the Constitution to consult with the people 
in the affected areas before taking a decision whether to approve a constitutional amendment 
which has the effect of altering its provincial boundaries.  In addition, they argue that failure to 
do so renders the Twelfth Amendment invalid to the extent that it applies to KwaZulu-Natal and 
the Eastern Cape. 
 
The government respondents accept that the KwaZulu-Natal Legislature, unlike the other 
affected legislatures, did not conduct public hearings in the process of considering and approving 
the Twelfth Amendment.  The President, the Minister of Provincial and Local Government and 
the Minister of Justice and Constitutional Development {“the National Government”] argue that 
their approval of the provincial legislature is not required because the Twelfth Amendment 
affects all nine provinces and not just specific provinces.  The provincial government of 
KwaZulu-Natal argues that it was not required to consult with the people in the affected areas 
because the Amendment is not a provincial legislation.  Parliament argues that the Provincial 
Legislature of KwaZulu-Natal was required by the Constitution to consult with the people in the 
affected areas. 
 
The National Government also argues that to the extent that Provincial Legislature of KwaZulu-
Natal was required to comply with the provisions of the Constitution which requires 
consultation, it complied through its standing rules, which make provision for public 
involvement.  For its part, Parliament submits that the KwaZulu-Natal Legislature complied with 
the provisions of the Constitution because its members had access to and considered the views of 
the public.  All the respondents argue that if the Provincial Legislature of KwaZulu-Natal did not 
comply with the Constitution, the Twelfth Amendment is not invalid; and, if it is invalid in 
relation to KwaZulu-Natal and the Eastern Cape, the Court should, in the exercise of its 
discretion, suspend the order of invalidity and allow the Provincial Legislature of KwaZulu-
Natal to comply with the Constitution.   
 
The Independent Electoral Commission has filed written submissions indicating the potential 
effects of an order of constitutional invalidity on the recent local elections in the affected areas. 
 


