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WRITTEN SUBMISSIONS ON BEHALF OF THE SPEAKERS OF THE 
KWAZULU-NATAL AND EASTERN CAPE LEGISLATURES 

 
 
 
 
 
A. INTRODUCTION 

 

1. 

The Applicants seek to impugn the constitutional validity of the Constitution 

Twelfth Amendment Act 2005 (hereinafter referred to as “Twelfth Amendment 

Act”) and the Cross-Boundary Municipalities Laws Repeal and Related Matters 

Act 23 of 2005 (hereinafter referred to as “the Repeal Act”), alternatively that 
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these Acts are ultra vires, same being inconsistent with the Constitution and 

other national legislation.  

 

The Applicants allege that the Twelfth Amendment Act is unconstitutional 

alternatively, ultra vires in that in effect , the proposed changes are south “without 

complying with the process set down therefor in the Constitution”. 1 

 

If one has regard to the Applicants’ complaint;2 their “reasons” for alleging 

unconstitutionality;3 and their “issues” they say are raised in this application,4 one 

struggles to find any reference to the section 74 process, let alone to section 

74(8).  Certainly no case is made out (even in reply5) that a section 118(1)(a) 

hearing was required or that if given a hearing the outcome of the section 74 

process would be different.  Still the Applicants do not allege harm or prejudice 

as a result of the failure to comply with section 118(1)(a). 

 

The Applicants also seek a declaration, inter alia, that “in passing and signing the 

said Acts Parliament and the President respectively, have failed to fulfill a 

constitutional obligation to Matatiele Municipality in that the constitutional process 

for re-demarcation thereof has been unconstitutionally circumvented …”. 

 

 

                                                 
1 Record: Notice of Motion: 2 – 4. 
2 Founding Affidavit: paras 6.1 – 6.4: 18 – 19. 
3 Founding Affidavit: paras 9.12.1 – 9.12.10: 27 – 29. 
4 Founding Affidavit: paras 10.3.1 – 10.3.3: 30. 
5 Replying Affidavit: 1589 – 1618. 
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2. 

The matter came before this Court on the 14th February 2006 and after 

argument, the Court per Ngcobo J was of the view that there was a substantial 

issue which had to be addressed which had not been dealt with in argument by 

any of the parties. It concerned whether or not the Twelfth Amendment Act had 

been passed in accordance with the procedures set out in the Constitution. This 

point was not taken by the Applicants and they had made a concession that there 

had been compliance.  Although the concession was withdrawn the complaint in 

this regard still lacks any particularity. 

 

3. 

As a result on the 27th February 2006 Justice Ngcobo, adjourned the application 

for further hearing to the 30th March 2006 to consider the following issues: 

 

3.1 Do the provisions of Section 74(8) of the Constitution require a Provincial 

Legislature whose boundary is being redrawn by a proposed constitutional 

amendment to comply with the provisions of Section 118(1)(a) of the 

Constitution? 

 

3.2 If the answer to paragraph 3.1. above is in the affirmative, what does 

Section 118(1)(a) require and did the Provincial Legislatures of Kwa-Zulu 
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Natal and the Eastern Cape comply with the provisions of Section 

118(1)(a) of the Constitution? 

 

3.3 If the answer to paragraph 3.2. is in the negative, does non-compliance 

with the provisions of Section 74(8) and Section 118(1)(a) render the 

approval contemplated in Section 74(8) invalid? 

 

3.4 If the answer to paragraph 3.3. above is in the affirmative, what is the 

effect, if any, on the Twelfth Amendment? 

 

3.5 If non-compliance with the provisions of Section 74(8) and 118(1)(a) 

render the Twelfth Amendment invalid, either wholly or in part, what is the 

effect of this on the municipal areas affected and the elections held in the 

affected areas? 

 

3.6 Must a constitutional amendment comply with the constitutional principle 

of rationality; and if so, does the Twelfth Amendment comply with that 

principle. 

 

4. 

Justice Ngcobo further directed that the Speakers of the Provincial Legislatures 

of Kwa-Zulu Natal and the Eastern Cape and the Electoral Commission be joined 

as parties to these proceedings and directed these aforementioned parties to 
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lodge Affidavits by the 9th March 2006 dealing with the issues set out in 

paragraphs 3.1 to 3.6 above. 

 

B. AMENDING THE CONSTITUTION
 

5. 

The certification judgments6, especially the first, are important in the 

interpretation of those provisions which they consider.  This is because the 

approval of certain provisions of the final text was dependent on the particular 

interpretation of those provisions adopted by the Court.  Inevitably, certain 

clauses of the draft Constitution were capable of more than one reasonable 

interpretation.  The Court adopted the principle that, where one of the possible 

meanings of a clause complied with the Constitutional Principles but another did 

not, the interpretation to be adopted was that which would facilitate certification.7

 

The Court made the significance of this approach clear: 

 

“Such an approach has one important consequence.  Certification based 

on a particular interpretation carries with it the implication that if the 

alternative construction were correct the certification by the court in terms 

of IC section 71 might have been withheld.  In the result, a future court 

                                                 
6 Ex Parte Chairperson of the Constitutional Assembly: In re Certification of the Constitution of the 

Republic of South Africa, 1996 (4) SA 74 (CC) (“the first certification judgment”); and, Ex parte 
Chairperson of the Constitutional Assembly: In re Certification of the Amended Text of the 
Constitution of the Republic of South Africa, 1997 (2) SA 97 (CC) (“the second certification 
judgment”). 

7 The first certification judgment at para [42]. 
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should approach the meaning of the relevant provision of the NT on the 

basis that the meaning assigned to it by the Constitutional Court in the 

certification process is its correct interpretation and should not be 

departed from save in the most compelling circumstances.  If it were 

otherwise, an anomalous and unintended consequence would follow.  A 

court of competent jurisdiction might in the future give a meaning to the 

relevant part of the NT which would have made that part of the NT not 

certifiable in terms of IC section 71 at the time of the certification process, 

but there would have been no further opportunity in the interim to refuse a 

certification of the NT on that ground.  This kind of anomaly must be 

avoided – and will be – if the courts accept the approach which we have 

suggested in this paragraph”.8

 

In approaching the interpretation of any provision of the Constitution courts are 

therefore bound to follow the interpretation which the Constitutional Court placed 

on that provision in the certification judgments in order to facilitate certification.9

 

The logic of the passage quoted above ought to apply to the entire text of the 

Constitution and not only to those provisions which were discussed in the 

certification judgments.  Given that the present text of the Constitution was 

                                                 
8 The first certification judgment at para [43]. 
9 This principle was referred to and applied by the Constitutional Court in Premier, Western Cape 

v President of the Republic of South Africa and Others 1999 (3) SA 657 (CC) at paras [17] – 
[19] in evaluating (and rejecting) the applicants’ contention that its interpretation of the 
Constitution in relation to the executive powers of the Provinces and their legitimate autonomy 
was the only interpretation consistent with the certification judgments. 
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ultimately certified, every provision of that text must be taken to comply with the 

Constitutional Principles.  It follows that where there is more than one reasonable 

interpretation of a provision which was not specifically considered in the 

certification judgments, it is impermissible to attribute to the provision a meaning 

which would have failed to comply with the Constitutional Principles and would 

thereby have rendered the entire text uncertifiable.10 This, of course, is an 

application of the principle underlying the presumption of constitutionality applied 

in statutory interpretation. 

 

In the first certification judgment11, this Court held that the provisions of NT 74 

failed to comply with both CP XV and CP II12. 

 

In paras [152] – [156] of the first certification judgment, this Court held that CP 

XV had not been complied with because of the absence of special procedures for 

the amendment of the Constitution.  In the first certification judgment at para 

[153] this Court held “special procedures” to mean the provision of “more 

stringent procedures” when “compared with those which are required for other 

legislation”. 

                                                 
10 This principle appears to have been accepted by the Constitutional Court in MEC for 

Development Planning and Local Government in Gauteng v Democratic Party and Others 1998 
(4) SA 1157 (CC) at paras [54] – [55] and [59] in particular. 

11 Paras [152] – [159]. 
12 CP II “everyone shall enjoy all universally accepted fundamental rights, freedoms and civil 

liberties, which shall be provided for and protected by entrenched and justiciable provisions in 
the Constitution, which shall be drafted after having given due consideration to inter alia the 
fundamental rights contained in chapter 3 of this Constitution”. 

 
CP XV “Amendments to the Constitution shall require special procedures involving special 
majorities”. 
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When dealing with the Amended Text (AT) in the second certification judgment, 

this Court said the following: 

 

“[50] AT 74 (4) – (7) now prescribes procedures that have to be followed 

in passing amendments to the Constitution.  A Bill amending the 

Constitution may not contain any other matter.  At least 30 days’ notice of 

the proposed amendment must be published in the National Government 

Gazette to permit public comment, and similar notice must be given 

formally to the Provincial Legislatures and to the NCOP for public debate if 

the proposed amendment is not one required to be passed by the NCOP.  

Written comments received from the public or the Provincial Legislatures 

must be brought to the attention of the Speaker of the NA, and the Bill 

amending the Constitution may not be put to a vote until at least 30 days 

have elapsed since its introduction for tabling in the NA.  If the proposed 

amendment concerns only a specific Province or Provinces, the Bill may 

not be passed unless it has been approved by the Legislature or 

Legislatures of the Province or Provinces concerned”.13  

 

“[51] The procedures which are required by the AT for the passing of 

amendments to the Constitution ensure that the Constitution can only be 

amended by a Bill that specifically purports to do so and that time is 

allowed for all interested persons to comment on a proposed amendment.  
                                                 
13 Section 74(8). 
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These are indeed more stringent procedures than those required for other 

legislation”. 

 

As regards “special majorities”, the Court said: 

 

“[53] CP XV also requires special majorities for amendments to the 

Constitution.  The NT required any amendment to NT 1, which sets out the 

founding values of the Constitution, to be supported by at least 75% of the 

members of the NA.  Amendments affecting the NCOP, altering provincial 

boundaries, powers, functions or institutions, or amending a provision 

dealing specifically with a provincial matter, required the support of two-

thirds of the members of the NA and six provinces in the NCOP. …”. 

 

In its assessment of the Constitutional Principles, and in particular CP XVIII.4, 

14this Court commented that such amendments which deal with amendments to 

the NT which alters the powers, boundaries, functions or institutions of provinces: 

 

“…Such amendments require the approval of a special majority of the 

legislatures of each of the provinces, alternatively, if it exists, a two-thirds 

majority of a Chamber of Parliament composed of provincial 

                                                 
14 “Amendments to the Constitution which alter the powers, boundaries, functions or institutions of 

provinces shall in addition to any other procedures specified in the Constitution for 
constitutional amendments, require the approval of a special majority of the legislatures of the 
provinces, alternatively, if there is such a chamber, a two-thirds majority of a chamber of 
Parliament composed of provincial representatives, and if the amendment concerns specific 
provinces only, the approval of the legislatures of such provinces will also be needed.”, Page 
913 E to F of the first certification judgment 
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representatives.  If the amendment concerns specific provinces only, the 

CP requires that the NT should mandate that the approval of the 

legislatures of such provinces be obtained. CP XVIII.4 is satisfied by 

NT 74, which does in fact require Bills amending the NT to be supported 

by a vote of two-thirds of the members of the NA and also two-thirds of the 

provinces of the NCOP if such a Bill affects the NCOP or alters provincial 

boundaries, powers, functions or institutions, or if it amends a provision 

that deals specifically with a provincial matter.  If a Bill amending the NT 

concerns a specific province or provinces only, NT 74(3) also requires the 

approval of the relevant legislature or legislatures of the province or 

provinces concerned”.   

 

In relation to CPXVIII.515, this Court said the following: 

 

“[233] The requirement set by this CP that provision should be made for 

obtaining the views of a provincial legislature concerning all constitutional 

amendments regarding its powers, boundaries and functions is fully met 

by NT 74(4), the wording of which closely follows that of the CP.  NT 74(3) 

serves as a further bulwark of provincial integrity”. 

 

                                                 
15 “Provision shall be made for obtaining the views of a provincial legislature concerning all 

constitutional amendments regarding its powers, boundaries and functions”. 
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And further on in the first certification judgment in dealing with the power of a 

province to resist national legislation which specifically affects a particular 

province or provinces, this Court said, 

 

“[467] What is relevant in this regard is a comparison of IC 61 with NT 74.  

IC 61 effectively provides for a provincial veto where a Bill before 

Parliament affects the boundaries or the exercise or performance of the 

powers or functions of a particular province or provinces only.  Such a Bill 

cannot be made law unless it is approved by a majority of the Senators of 

a province or provinces in question.  This concept is echoed by NT 74(3) 

which provides that the Bill which concerns only a specific province or 

provinces may not be passed by the NCOP unless that Bill has been 

approved by the relevant provincial legislature or legislatures”. 

 

 

Section 74 specifically deals with Bills amending the Constitution and 

section 74(3) provides as follows: 

 

“Any other provision of the Constitution may be amended by a Bill 

passed - 
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a) by the National Assembly, with a supporting 

vote of at least two thirds of its Members;  

and 

 

b) also by the National Council of Provinces, 

with a supporting vote of at least six 

Provinces, if the amendment - 

 

(i) relates to a matter that affects the Council; 

 

(ii) alters provincial boundaries, powers, 

functions or institutions; or 

 

(iii) amends a provision that deals specifically 

with a provincial matter.” 

 

 

C. THE NATIONAL LEGISLATIVE PROCESS INVOLVING BILLS 

AMENDING THE CONSTITUTION

6. 

In the Republic, the legislative authority in the national sphere of government is 

vested in Parliament as set out in section 4416. 

 
                                                 
16 Section 43(a). 
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Parliament consists of (a) the National Assembly (NA); and (b) the National 

Council of Provinces (NCOP)17. 

 

The national legislative authority as vested in Parliament – 

 

(a) confers on the NA the power, inter alia, to amend the Constitution18, 

and  

 

(b) confers on the NCOP the power, inter alia, to participate in 

amending the Constitution in accordance with section 74.19 

 

In exercising its legislative power, the NA may (a) consider, pass, amend or 

reject any legislation before the Assembly;  and (b) initiate or propose legislation 

except money Bills.20

 

The NA must facilitate public involvement in the legislative and other processes 

of the Assembly and its Committees.21

 

In exercising its legislative power, the NCOP may, inter alia, consider, pass, 

amend or propose amendments or reject any legislation before the Council, in 

accordance with Chapter 4.22

                                                 
17 Section 42(1)(a) and (b). 
18 Section 44(1)(a)(i). 
19 Section 44(1)(b)(i). 
20 Section 55(1)(a) and (b). 
21 Section 59(1)(a) and (b). 
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The NCOP must (a) facilitate public involvement in the legislative and other 

processes of the Council and its Committees, and (b) conduct its business in an 

open manner, and hold its sittings, and those of those of its Committees, in 

public.23

 

The two Acts sought to be impugned by the Applicants in this matter were 

introduced in the NA in accordance with section 73(2). 

 

The Twelfth Amendment Act is aimed at, inter alia, amending section 103 of the 

Constitution as contemplated in section 74(2). 

 

It is not in dispute that the Twelfth Amendment was passed in accordance with 

section 74(3)(a) and (b) insofar as it alters provincial boundaries as contemplated 

in section 74(3)(b)(ii). 

 

It is also not in dispute that section 74(5)(a), (b), and (c) were complied with. 

 

It is also not in dispute that section 74(6)(a)(b) and (c) were also complied with. 

 

Section 74(8) provides that “If a Bill referred to in sub-section (3)(b), or any part 

of the Bill, concerns only a specific province or provinces, the National Council of 

                                                                                                                                                 
22 Section 68(a). 
23 Section 72(1)(a) and (b). 
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Provinces may not pass the Bill or the relevant part unless it has been approved 

by the legislature or legislatures of the province or provinces concerned.” 

 

It is also not in dispute that the Twelfth Amendment was passed in the NCOP 

following approval by all the provincial legislatures as contemplated in section 

74(8). 

 

It is also not in dispute that section 59(1)(a) was complied with. 

 

In summary then, the public were involved first at the section 59(1)(a) stage, 

second, in terms of section 74(5)(a) the Twelfth Amendment was published for 

public comment, third, written comments were received from the public, and 

fourth, the views of the provincial legislatures were tabled in the NA and NCOP. 

 

We are now required to answer the question whether the provisions of 

section 74(8) require a provincial legislature whose boundaries are being 

redrawn by a proposed constitutional amendment to comply with section 

118(1)(a).24  

 

We respectfully submit that compliance with section 118(1)(a) (although 

desirable) is not required for a provincial legislature to approve of a proposed 

constitutional amendment to its boundaries as contemplated in section 74(8) of 

                                                 
24 Section 118 “a provincial legislature must – (a) facilitate public involvement in the legislative 

and other processes of the legislature and its committees …”. 
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the Constitution.  Since the amendment to the Constitution is a national 

legislative process, it is primarily the responsibility of the NA to facilitate public 

involvement in terms of section 59(1)(a). 

 

The provisions of section 118 are to be found in Chapter 6 of the Constitution, 

which deals with the constitutional obligations placed on provinces, and do not 

form part of the constitutional scheme which prescribes requirements for the 

passing of a constitutional amendment by Parliament. 

 

Section 118 provides that a provincial legislature must, inter alia, facilitate public 

involvement in the legislative and other processes of a legislature and its 

committees.  The Twelfth Amendment is not a provincial competence.  We also 

submit that the approval contemplated in section 74(8) does also not fall into the 

“…and other processes of the legislature and its committees” contemplated in 

section 118(1)(a) of the Constitution.  In this regard, we submit that the words 

“and other processes of the legislature and its committees” found in 

section 118(1)(a) should be given a restrictive interpretation if one has regard to 

the powers of the legislature set out in section 114(2)(a) and (b) of the 

Constitution.25   

                                                 
25 Section 114(1)  
 
“In exercising its legislative power, a provincial legislature may –  

(a) consider, pass, amend or reject any Bill before the legislature, and  
(b) initiate or prepare legislation, accept money Bills.” 

 
“(2) A provincial legislature must provide for mechanisms –  

(a) to ensure that all provincial executive organs of state in the province are accountable to 
it;  and  
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We submit that the approval of a provincial legislature contemplated in section 

74(8) is a sui generis requirement.  It simply requires the approval of the 

provincial legislature sitting in plenary session as contemplated in section 112 

when voting or taking decisions.  In approving the constitutional amendment, the 

provincial legislature is not exercising any powers in terms of section 114(1) or 

(2) – it is participating in the national legislative process.  Thus, provided the 

provincial legislature takes its decision in accordance with the provisions of 

section 112 of the Constitution, section 118 does not apply. 

 

Nevertheless, we now proceed to deal with the requirements of section 

118(1)(a). 

 

D. DOES THE FAILURE ALLEGED BY THE APPLICANTS IN THE 

PRESENT CASE AMOUNT TO A FAILURE TO “FULFILL A 

CONSTITUTIONAL OBLIGATION” WITHIN THE MEANING OF 

SECTION 167(4)(e) OF THE CONSTITUTION?

 

7. 

This Court has been given the responsibility of being the ultimate guardian of the 

Constitution and its values.  Section 167(4) confers exclusive jurisdiction to this 

                                                                                                                                                 
(b) to maintain oversight of – 

(i) the exercise of provincial executive authority in the province, including the 
implementation of legislation;  and 

(ii) any provincial organ of state”. 
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Court in a number of crucial political areas which include the power to decide 

disputes between organs of State in the national and provincial sphere, to decide 

on the constitutionality of any parliamentary or provincial Bill, to decide on the 

constitutionality of any amendment to the Constitution and to decide whether 

Parliament or the President has failed to fulfill a constitutional obligation26 and, in 

terms of section 167(5), this Court makes the final decision whether an Act of 

Parliament, a provincial Act or conduct of the President is constitutional.27

 

It follows, said this Court in President of the RSA v South African Rugby 

Football Union28 that 

 

“The drafters of the Constitution necessarily envisaged that this 

Court would be called upon to adjudicate finally in respect of issues 

which would inevitably have important political consequences …”. 

 

                                                 
26 Section 167(4)provides: 

“Only the Constitutional Court may – 
(a) decide disputes between organs of State in the national or provincial sphere 

concerning the constitutional status, powers or functions of any of those organs 
of State; 

(b) decide on the constitutionality of any parliamentary or provincial Bill, but may do 
so only in the circumstances anticipated in Sections 79 or 121; 

(c) decide applications envisaged in Sections 80 or 122; 
(d) decide on the constitutionality of any amendment to the Constitution; 
(e) decide that Parliament or the President has failed to fulfil a constitutional 

obligation;  or 
(f) certify a provincial constitution in terms of Section 144”. 

27 Section 167(5) provides: 
“The Constitutional Court makes the final decision whether an Act of Parliament, a 
provincial Act or conduct of the President is constitutional, and must confirm any order of 
invalidity made by the Supreme Court of Appeal, a High Court, or a Court of similar 
status, before that order has any force”. 

28 1999 (4) SA 147 (CC) para [73]. 
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The words “constitutional obligation” in section 167(4)(e) bear a restricted 

meaning.  In President of the Republic of South Africa v South African 

Rugby Football Union,29 a case concerning the conduct of the President, this 

Court pointed out that if section 167(4)(e) were construed as applying to all 

questions concerning constitutional validity of conduct of the President it would 

be in conflict with section 172(2)(a).  It therefore considered that when the two 

sections are read together a “narrow meaning” should be given to “fulfil a 

constitutional obligation” in section 167(4)(e), though it found it unnecessary to 

decide what that meaning should be.30

 

The purpose of the constitutional provisions giving exclusive jurisdiction to this 

Court is – 

 

“To preserve the comity between the judicial branch of government, 

on the one hand, and the legislative and executive branches of 

government, on the other, by ensuring that only the highest Court in 

constitutional matters intrudes into the domain of the principal 

legislative and executive organs of State”.31

 

                                                 
29 1999 (2) SA 14 (CC) para [25]. 
30 King and Others v Attorneys Fidelity Fund Board of Control and Another 2006 (1) SA 474 

(SCA) at 483 , paragraph 13 
31 President of the Republic of South Africa v SARFU 1999 (2) SA 14 (CC) para [29];  

President of the Republic of South Africa v United Democratic Movement 2003 (1) SA 472 
(CC) para [20]. 
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Since this Court bears the responsibility of being the ultimate guardian of the 

Constitution and its values, section 167(4) vests it with exclusive jurisdiction in 

“crucial political areas”.32

 

8. 

In Mary Patricia King and Others v Attorneys Fidelity Fund Board of Control 

and Another33 the Supreme Court of Appeal had to deal with the parties’ 

contention that it (and the High Court) retain jurisdiction under section 172(2) to 

“make an order” concerning the constitutional validity of the Amendment Act34 

even when the source of the challenge was breach of a constitutional obligation.  

In that case, the appellants contended that the failure to fulfil the constitutional 

obligation was “ancillary” to the question whether the statute was invalid;  and the 

respondents contended that the jurisdiction conferred by section 172(2) prevails 

even when failure to fulfill the constitutional obligation is the source of the alleged 

invalidity:  it is enough for jurisdiction that a statute is attacked for constitutional 

inconsistency. 

 

The Supreme Court of Appeal however was of the view that these approaches 

“impermissibly attenuate the jurisdictional exclusion in Section 167(4)”.35

 

                                                 
32 President of the Republic of South Africa v South African Rugby Football Union 1999 (4) 
SA 147 (CC) para [72]. 
33 2006 (1) SA 474 (SCA) 
34 amending the Attorneys Act 53 of 1979. 
35 at para [16]. 
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“[16] …Although Section 172(2) grants power to this court and the 

high courts “to make an order concerning the constitutional 

validity of an Act of Parliament” the coexistence of the two 

provisions requires that we distinguish between different 

ways in which the Constitution envisages that statutes may 

be invalid.  One case is where, even though a statute is 

validly adopted by Parliament, its provisions fall outside the 

scope of Parliament’s legislative authority as defined in the 

Constitution, most notably by the Bill of Rights.  In such a 

case Section 172(2) clearly empowers this court and the 

high courts to make an order of constitutional invalidity. 

 

[17] A purported statute may also be invalid because Parliament 

fails to enact it properly or at all.  This would happen if 

Parliament omits to observe the stipulations the Constitution 

prescribes concerning the manner and form in which 

legislation is to be adopted.  Provisions of this kind include 

Section 53, which requires that a majority of the members of 

the National Assembly must be present before a vote is 

taken on a Bill, and that all questions before the Assembly 

are decided by a majority of votes cast.  Although counsel 

for the appellant suggested that these provisions impose 

“obligations” on Parliament in the sense envisaged in 
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Section 167(4)(e), this seems to us misconceived.  

Procedural requirements that are prerequisites to validity do 

not impose obligations.  This is because constitutional 

limitations on legislative authority generally – albeit not 

invariably – derive from disabilities contained in rules that 

qualify the way in which the Legislature may act:  and it is a 

mistake to confuse legal limitations that arise from 

procedural prerequisites and from other limitations of 

legislative power with those that derive from the imposition of 

duties:  “a Constitution which effectively restricts the 

legislative powers of the supreme Legislature in the system 

does not do so by imposing (or at any rate need not impose) 

duties on the Legislature not to attempt to legislate in certain 

ways;  instead it provides that any such purported legislation 

shall be void.  It imposes not legal duties but legal 

disabilities.  “Limits” here implies not the presence of duty 

but the absence of legal power”. 

 

[18] A requirement as to form and manner for adopting legislation 

may however arise from an obligation that is imposed on the 

Legislature.  But the distinction between an obligation – 

derived prerequisite to validity and a purely capacity-defining 

formality should not be ignored, since this would be to 
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overlook the variety and complexity of the differing forms of 

disability and duty that the Constitution itself imposes.  

Should Parliament purport to adopt a Bill that fails to receive 

a majority of votes cast, it does not act in breach of a 

constitutional obligation, but fails to legislate at all.  This 

court and the high courts both have jurisdiction under 

Section 172(2) to make an order of constitutional invalidity.  

They decide not that Parliament has failed in its duty to fulfil 

an obligation (a “crucial political question”), but only the more 

formal question that by omitting to observe the Constitution’s 

prerequisites as to form and manner, Parliament has failed 

to produce a constitutionally valid statute.   

 

[19] We accept that a third route might also lead to invalidity, 

where Parliament so completely fails to fulfil the positive 

obligations the Constitution imposes on it that its purported 

legislative acts are invalid.  For while the legislative authority 

of the State in the national sphere of government is vested in 

Parliament, the exercise of this authority requires more than 

merely an assemblage of the members for the time being of 

those body debating and voting on proposed legislation.  

The Constitution requires that Parliament function in 

accordance with the principles of accountability, 
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responsiveness and openness that constitute one of its 

founding values.  That founding value, so far as it relates to 

the conduct of the National Assembly, finds expression in 

the Constitution’s requirement that its rules and orders for 

the conduct of its business must be made with due regard 

not only to representative democracy but also to participative 

democracy.  It also finds expression in the National 

Assembly’s power to receive petitions, representations or 

submissions from any interested persons or institutions, its 

duty to facilitate public involvement in its legislative and other 

processes and those of its committees, its duty generally to 

conduct its business in an open manner and hold its sittings 

and those of its committees in public, and its duty generally 

not to exclude the public or the media from sittings of its 

committees. 

 

[20] Those are all facets of a National Assembly that belongs to 

the people, although its formal business is conduct through 

their representative, and it is to an Assembly functioning in 

this way that the Constitution entrusts the power to legislate.  

Its antithesis is a body that separates itself from and 

excludes the public, is indifferent to their participation and 

interests, and conducts its business concealed from the 
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public eye.  Were that ever to occur it would negate one of 

the essential pillars of the Constitution, with fundamental 

implications not only for Parliament’s legitimacy, but for its 

legislative capacity.  These consequences would follow, not 

because Parliament has failed to fulfill a capacity-defining 

procedural formality, but because it has disavowed the 

obligations the Constitution imposes on it. 

 

[21] If, in violation of the constitutional obligation to conduct 

business in an inclusive and open manner, and to hold 

sittings in public, members of the National Assembly were to 

convene in secret or at an undisclosed venue, it is not hard 

to imagine that it might be held that this was not Parliament 

functioning as contemplated in the Constitution at all, and 

that consequently “legislation” the persons so assembled 

purported to adopt lacked constitutional validity”.36

 

We submit that the established case law makes it clear that the enquiry vests this 

Court with the exclusive jurisdiction in “crucial political areas”, in terms of which 

this Court has the duty “to adjudicate finally in respect of issues which would 

inevitably have important political consequences”.  More specifically, the enquiry 

in relation to the conduct of both the National Council of Provinces (NCOP) and 

                                                 
36 King and Others v Attorneys Fidelity Fund Board of Control and Another ibid paras [16] – 

[21].  
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the nine Provincial Legislatures will be an enquiry as to whether those institutions 

functioned in accordance with the principles of accountability, responsiveness 

and openness that constitute one of the Constitution’s founding values.37

 

E. THE LEGISLATIVE PURPOSE OF SECTION 118(1)(a)

 

9. 

In this regard, we submit that the purposive approach to statutory interpretation 

favoured by this Court, be adopted.38

 

We submit that as a minimum requirement, section 118(1)(a) requires a 

provincial legislature to invite public participation or involvement in its legislative 

and other processes, whether orally or in writing.  The purpose of inviting or 

“facilitating” public involvement is (a) to inform the provincial legislature (the 

decision-maker) of any information (relevant or otherwise) that may influence the 

outcome of the legislative process in the legislature; and (b) give effect to the 

notion of “participatory democracy” (although these words are not found in our 

Constitution). 

 

                                                 
37 Constitution Section 1(d) establishes as a founding value of the Republic of South Africa – 

“Universal adult suffrage, a national common voters’ roll, regular elections and a multi-
party system of democratic government, to ensure accountability, responsiveness and 
openness”. 

38 S v Zuma 1995 (2) SA 642 (CC). para [17];  and R v Big M Drug Mart 1995 18 DLR (4th) 321 
395 – 6, cited in Zuma at para [15]. 
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We submit that the purpose of this requirement is to ensure that one of the 

founding values in section 1(d) of the Constitution, accountability, 

responsiveness and openness, is given effect to. 

 

The words to “facilitate public involvement” were considered by the Supreme 

Court of Appeal in the matter of King and Others v Attorneys Fidelity Fund 

Board of Control and Another39. 

 

10. 

The Court found that “public involvement was an inexact concept”, which had 

many possible facets and that the duty to facilitate public involvement could be 

fulfilled in different ways.40  The Court held further that: 

 

‘Public involvement’ is necessarily an inexact concept, with many 

possible facets, and the duty to ‘facilitate’ it can be fulfilled not in 

one, but in many different ways. Public involvement might include 

public participation through the submission of commentary and 

representations;  but that is neither definitive nor exhaustive of its 

content. The public may become ‘involved’ in the business of the 

National Assembly as much by understanding and being informed 

of what it is doing as by participating directly in those processes. It 

is plain that by imposing on Parliament the obligation to facilitate 

                                                 
39 2006 (1) SA 474 (SCA). 
40 Ibid paragraph [22] of the judgment 
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public involvement in its processes, the Constitution sets a base 

standard, but then leaves Parliament significant leeway in fulfilling 

it. Whether or not the National Assembly has fulfilled its obligation 

cannot be assessed by examining only one aspect of ‘public 

involvement’ in isolation of others, as the appellants have sought 

to do here. Nor are the various obligations in Section 59(1) 

imposes to be viewed as if they are independent of one another, 

with the result that the failure of one necessary divests the 

National Assembly of its legislative authority.” 

 

11. 

In King the Court was concerned with a challenge to the passing of a statute of 

Parliament based on Parliament’s alleged non –compliance with section 59. The 

Applicants in that case did not allege the absence of public involvement but 

rather the insufficiency thereof.41  

  

12. 

In essence, we submit that section 118(1)(a) (like section 59(1)(a), and 

section 72(1)(a)) encapsulates the duty to afford an affected party a hearing prior 

to making a decision which may affect that party, i.e. the audi alteram partem 

principle.  This means nothing other than a duty to act fairly. 

 

                                                 
41 King and Others; Van Straaten and others; Namcoast (Pty) Ltd; Tapson and others v Attorneys 

Fidelity Fund Board of Control and Another [2004] All SA 216 (E) at paragraph 13 
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In Du Preez and Another v Truth and Reconciliation Commission42, the 

Supreme Court of Appeal said the following about the “audi” principle: 

 

 “The audi principle is but one facet, albeit an important one, 

of the general requirement of natural justice that in the 

circumstances postulated the public official/ body concerned 

must act fairly. The duty to act fairly is concerned only with 

the manner in which decisions are taken: it does not relate to 

whether or not the decision itself is fair or not. 

 

What is the duty to act fairly demand of the public official or 

body concerned?  In the answering of this question useful 

guidance may be derived from some of the English cases on 

the subject.  In Doody v Secretary of State for the Home 

Department and Other Appeals [1993] 3 All ER 92 (HL) Lord 

Mustill stated the following in a speech concurred in by the 

remaining members of the Court at 106(d)-(h): 

 

“What does fairness require in the present case?  My 

Lords, I think it is unnecessary to refer by name or to 

quote from, any of the oft-cited authorities in which 

                                                 
42 1997(3) SA 204 (A) at paragraph 231G-J – 232A-C;  Premier: Mpumalanga The Association of 

State-Aided Schools 1999 (2) SA 91 (CC) para [39];  Bel Porto School Governing Body v 
Premier, Western Cape 2002 (3) SA 265 (CC) para [85]; Administrator, Transvaal & Others v 
Zenzile & Others 1991 (1) SA 21 (A) at 37C-F; Administrator, Natal & Another v Sibiya 1992 (4) 
SA 532 (A) at 539D-E. 
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the courts have explained what is essentially an 

intuitive judgment.  They are far too well known.  

From them, I derive the following.  (1)  Where an Act 

of Parliament confers an administrative power there is 

a presumption and it will be exercised in a manner 

which is fair in all the circumstances.  (2)  The 

standards of fairness are not immutable.  The may 

change with the passage of time, both in the general 

and in their application to decisions of a particular 

type.  (3)  The principles of fairness are not to be 

applied by rote identically in every situation.  But 

fairness demands is dependent on the context of the 

decision, and this is to be taken into account in all its 

aspects.  (4)  An essential feature of the context is the 

statute which creates the discretion, as regards both 

its language and the shape of the legal and 

administrative system in which the decision is taken.  

(5)  Fairness will very often require that a person who 

may be adversely affected by the decision will have 

an opportunity to make representations on his behalf 

either before the decision is taken with a view to 

producing a favourable result, or after it is taken, with 

a view to procuring its modification, or both.  (6)  
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Since the person affected usually cannot make 

worthwhile representations without knowing what 

factors may weigh against his interests fairness will 

very often require that he is informed of the gist of the 

case which he has to answer.” ” 

 

13. 

In President of the Republic of South Africa and Others v South African 

Rugby Football Union and Others43, this Court said the following: 

 

“The question whether an expectation is legitimate and will give rise to a 

hearing in any particular case depends on whether, in the context of that 

case, procedural fairness requires a decision making authority to afford a 

hearing to a particular individual before taking the decision. To ask the 

question whether there is a legitimate expectation to be heard in any 

particular case is, in effect, to ask whether the duty to act fairly requires a 

hearing in that case. The question of whether “a legitimate expectation of 

a hearing” exists is therefore more than a factual question. It is not 

whether an expectation exists in the mind of the litigant but whether, 

viewed objectively, such expectation is, in a legal sense, legitimate: that is 

whether the duty to act fairly would require a hearing in those 

circumstances………………………………. The requirement of procedural 

fairness, which is an incident of natural justice, though relevant to hearings 
                                                 
43 2000 (1) SA 1 (CC) at para [216]. 
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before tribunals, is not necessarily relevant to every exercise of public 

power. Du Preez's case is no authority for such a proposition, nor is it 

authority for the proposition that, whenever prejudice may be anticipated, 

a functionary exercising public power must give a hearing to the person or 

persons likely to be affected by the decision. What procedural fairness 

requires depends on the circumstances of each particular case.”(our 

emphasis) 

 

Although, here we are discussing the legislative process, we submit that the 

same considerations apply as they do in administrative or public law. 

 

F. WERE THE APPLICANTS TREATED PROCEDURALLY FAIRLY IN 

THE CIRCUMSTANCES OF THIS CASE?  

 

THE POSITION OF THE APPLICANTS 

 
 

14. 

The Applicants did not take issue with the fact that the Twelfth Amendment Act 

was properly passed. 44  

 

The Applicants further also do not take issue with the fact that they were not 

prejudiced or caused any harm as a result of the Legislature not holding or 

conducting any public hearings in the affected areas. It moreover appears to 
                                                 
44 Johnson’s Affidavit, paragraph 7.1, page 1426; paragraph 7.5, pages 1427 and 1428 
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have been common cause that the Applicants were able to exercise their rights 

to make representations and submissions to the Portfolio Committee in the 

National Assembly as well as the Municipal Demarcation Board. 45

 

The Applicants made submissions to the Portfolio Committee and the National 

Assembly as well as the Demarcation Board. 46  

 

The Applicants were also able to make further submissions after publication of 

the Bills. 47

 

They were also able to make comments to the MEC of Provincial and Local 

Government as well as to the Portfolio Committee of the National Assembly. 48

 

It appears to be common cause that the people from Matatiele and other 

interested persons were able to make representations to the National Assembly 

and to the National Council of Provinces for consideration during debates on the 

Twelfth Amendment in the Houses of Parliament. 49

 

                                                 
45 Johnson’s Affidavit, paragraph 7.2, pages 1426 and 1427 of the record 
46 Applicant’s Founding Affidavit, paragraphs 12.16 and 12.17, page 38  Volume 1 of the Record; 

paragraph 11.2, page 32, Volume 1 of the Record; paragraph 12.21 to 12.25, pages 39 to 40 , 
Volume 1 of the Record. 

47 Applicant’s Founding Affidavit, p. 33, paragraph 11.9;  p. 33, paragraph 12.21, page 39, 
Volume 1, Record 

48 Applicant’s Founding Affidavit, p. 32, paragraph 11.3 - 11.4,Volume 1 of the Record,  
Annexures “G” to “H”, p. 113 – 139, Volume 2 of the Record 

49 Johnson’s Affidavit, paragraph 7.6, p. 1428 
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THE POSITION IN THE KZN PROVINCIAL LEGISLATURE 

 

15. 

Prior to the Bill being introduced in the KZN Legislature, the Members of the 

House were aware of the debate relating to Matatiele.50  A report from the MEC 

for Local Government, Housing and Traditional Affairs was tabled in terms of 

Standing Rule 10.2 of the KZN legislature. In this report he dealt with the history 

relating to Matatiele, the legislative implications of the proposed amendment, and 

the process that was involved with regard to the adjustment of the boundaries of 

KZN and the Eastern Cape. 51 Further his report mentioned that the Premier had 

instructed his department to facilitate a process by advising all parties concerned 

that comments on the proposed amendments and the establishment notices 

must be submitted to the National Department by 14th October 2005. 

 

On the 23rd September 2005 a debate ensued in the House of the KZN Provincial 

Legislature with regard to the report of the MEC. It is apparent from the debate 

that the MEC together with the Premier had engaged with the community 

especially in the Matatiele area. 52

 

After the Twelfth Amendment Bill had been received, the Chairperson of the 

NCOP Standing Committee referred the Bill to the Chairperson of the Local 

                                                 
50 Johnson’s Affidavit, paragraph 10, p. 1435 
51 Johnson’s Affidavit, paragraphs 10.1 & 10.2, pages 1435 to 1436. See further Annexure “LJ1”, 

pages 1448 to 1453 
52 Johnson’s Affidavit, paragraph 10.3, page 1437and Annexure “LJ2”, pages 1454 to 1486 
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Government and Traditional Affairs Committee on the 11th October 2005. At this 

stage the Bill had not been passed by the National Assembly and was only 

passed on the 15th November 2005.53

 

On the 14th October 2005 the NCOP Committee Secretariat also referred the 

Twelfth Amendment Bill to the Chairperson of the Local Government and 

Traditional Affairs Portfolio Committee and attached to that a proposed program 

agreed to by the Joint Programme Committee of the National Assembly and the 

NCOP, which made provision for an opportunity for public hearings in the 

provinces during the week of the 14th    November 2005. 54

 

On the 8th November 2005 the Chairperson of the NCOP Matters Standing 

Committee referred the Bill as amended by the National Assembly Portfolio 

Committee to the Chairperson of the Local Government and Traditional Affairs 55

 

On the 9th November 2005, the Chairperson of the NCOP wrote to the Speaker 

saying that due to circumstances beyond the Government’s control, the following 

Bills have become urgent, including the Twelfth Amendment Bill. There was a 

request that these Bills be finalised by the NCOP before the end of the year. 56

 

                                                 
53 Johnson’s Affidavit, paragraph 11, page 1437 of the Record 
54 See Johnson’s Affidavit, paragraph 12, page 1438 of the Record 
55 See Johnson’s Affidavit, paragraph 13, page 1438 of the Record 
56 See Johnson’s Affidavit, paragraph 14, pages 1438 and 1439 of the Record 
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On the 14th November 2005 a revised program was sent by the Joint National 

Assembly and NCOP Committee, listing the Bills required to be passed by the 

NCOP by the 14th December 2005. The amended program did not make 

provision for public hearings to be held.57

 

On the 22nd November 2005 the Local Government and Traditional Affairs 

Portfolio Committee met and received a briefing on the Bill by the permanent 

delegate, Mr C Ntuli. After the briefing some members of the House felt that 

public hearings, alternatively a referendum should be conducted. However, it was 

resolved that members would consult with their party members in the National 

Assembly who had been involved in the process and report back at a special 

meeting that was to be convened later. However, such special meeting did not 

take place and it was decided that the Bill would be referred to the House for 

debate and voting.58

 

On the 22nd November 2005 the Committee sent a Memorandum to the NCOP 

Standing Committee advising the Committee had not yet agreed to confer a 

negotiating mandate at that stage and subsequently at a meeting of the Special 

Extended Whips it was decided that the Bill be placed on the Order Paper for 

debate and voting in order to ensure compliance with Section 74(8) of the 

Constitution.59

 

                                                 
57 Johnson’s Affidavit, paragraph 15, pages 1438 and 1439 of the Record 
58 Johnson’s Affidavit, paragraph 16, page 1439 of the Record 
59 Johnson’s Affidavit, paragraphs 17 & 18, pages 1439 to 1440 of the Record 
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On the 24th November 2005 when the NCOP Standing Committee met to 

determine a negotiating mandate on the Bill, the legal advisor to the legislature 

explained why the NCOP’ Matters Standing Committee was not empowered in 

terms of the standing rules to determine the approval or otherwise of the Bill in 

compliance with the provisions of Section 74(8) of the Constitution. As a result it 

was recommended that the approval could only be conferred by the House and 

hence the committee accepted this recommendation and referred it to the 

House.60

 

On the 29th November 2005 a debate ensued in the House to determine the 

approval or otherwise of the Bill and to obtain a negotiating mandate. An 

amendment was proposed to the Bill by Mr Burrows, which was subsequently put 

to the vote, but was defeated after a division was called for. The Bill itself was 

thereafter put to the vote and the majority of the members supported the Bill.61

 

As a result of the debate and the voting on the Bill, the issue of public hearings or 

further hearings to be conducted in Matatiele was no longer a factor.  

 

16. 

The effect of this Court postponing the matter to deal with the issues raised in the 

judgment, has again given the Applicants an opportunity to make out a case that 

they were treated unfairly, and that if granted a hearing under section 118(1)(a), 

                                                 
60 Johnson’s Affidavit, paragraph 19, page 1440 of the Record 
61 Johnson’s Affidavit, paragraphs 20 - 21, page 1440 to 1441 of the Record. 
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this would influence the KZN provincial legislature to take or make a different 

decision in terms of section 74(8).  The Applicants have patently failed to do so. 

 

Accordingly, we respectfully submit that it would be formalistic in the extreme to 

hold the Twelfth Amendment invalid on the ground that the Applicants were not 

given a hearing pursuant to section 118(1)(a).62

 

THE POSITION IN THE EASTERN CAPE PROVINCIAL LEGISLATURE 
 
 
 

17. 
 

Having regard to the uncontroverted evidence of Noxolo Kiviet the following 

emerges:-  

 

17.1. Rule 32 of the Standing Rules of the Eastern Cape Legislature, deals with 

the issue of facilitating public involvement in the Legislature and its 

committees.63

 

17.2. Because the Twelfth Amendment Act was considered to be an important 

national Bill, the Portfolio Committee on Local Government and Traditional 

                                                 
62 Ex parte President of the RSA: Constitutionality of the Liquor Bill 2000 (1) SA 732 (CC) at para 

[26]. 
63Kiviet’s Affidavit, paragraph 7, page 1540,and Annexure “NK1”, pages 1548 to 1549 of 

the Record. 
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Affairs met to debate the Bill and directed that public hearings be 

convened.64  

 
 

17.3. Public meetings were held and the public were invited to make written 

representations and to attend hearings. 65 

 

17.4. Such public hearings were held from the 14th to the 16th November 2004 

and a report was subsequently prepared and presented by the Portfolio 

Committee on the 18th November 2005.66 

 

17.5. Having regard to the report prepared by the Portfolio Committee, 

communities were consulted extensively relating to the proposed 

amendments. Minutes were kept and the hearings were conducted in such 

a manner to enable the public to interact and to contribute meaningfully. 

 

17.6. Written submissions were also received and a list of persons who made 

submissions was prepared.67 

 

17.7. A further consultative meeting was held with provincial stakeholders on 

the 18th November 2005,68 

                                                 
64Kiviet’s Affidavit, paragraphs 8 and 9, pages 1540 and 1541 of the Record 
 
65 Kiviet’s Affidavit paragraph 10, page 1541 of the Record 
66 Kiviet’s Affidavit paragraph 14, page 1543 and annexure NK6, pages 1558 to 1568 of the 

Record 
67 Kiviet’s Affidavit paragraph 18 page 1544 to 1545 and Annexure NK7 pages 1569 to 1574 of 

the Record. 
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17.8. At the time of Members in the House debating and providing a negotiating 

mandate relating to the Act on the 24th of November 2005, the contents of 

the report of the Portfolio Committee had been published and formed part 

of the documentation of the House.69  

 

17.9. From the extract of Hansard it is apparent that the Twelfth Amendment Act 

was debated fully and parties were given an opportunity to canvass and 

express their views.70 

 

18. 

Having regard to the replying affidavit of the Applicant’s at paragraph 53, page 

1610 of the papers they concede that the people of Matatiele made submissions 

to the National Assembly.  The Applicants allege that “ the KWAZULU-NATAL 

Legislature was at a minimum required to consult with the people of Matatiele or 

to hear them prior to taking a decision on the proposed boundary change” 71

 

19. 

It is submitted that the people of Matatiele were heard at the National Assembly. 

As indicated from the affidavits of the respective Speakers of KZN and the 

                                                                                                                                                 
68 Kiviet’s affidavit, paragraph 19, page 1545 and Annexure NK8, pages 1575 to 1578 of the 

Record 
69 Kiviet’s Affidavit paragraph 22, page 1546 of the Record 
70 Kiviet’s Affidavit paragraph 23, page 1546 and annexure NK9 pages 1579 to 1588 of the 

Record. 
71 Paragraph 53, page 1610 of the Record Reply to Respondent’s Supplementary Affidavit 
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Eastern Cape they were ”heard“ in that their objections were known to the 

members of the House and some form of consultation did take place.  In the 

debates when a referendum and public hearings were called for it is quite 

obvious that the members were alive to the objections from Matatiele. In addition 

they would also have consulted with the representatives in the National 

Assembly regarding the submissions made by the people of Matatiele.  

 

20. 

In the event of this Court finding that the provisions of section 118(1)(a) do apply 

then we aver as follows. We submit that the provisions of section 74(5) and (6) 

were complied with as written comments were received from the people of 

Matatiele and other role players and these were submitted to the Speaker for 

tabling in the National Assembly.72  It is common cause that the Portfolio 

Committee and the National Assembly conducted hearings and received written 

and oral representations from interested parties including the residents of 

Matatiele. 

 

21. 

Nowhere in their papers is it alleged by the Applicants that they were not given 

an opportunity to place their submissions nor do they allege any prejudice. It also 

appears that some of the Provincial Legislatures conducted public hearings and 

the outcome of these hearings were communicated to the NCOP.73  It is further 

                                                 
72Johnson’s Affidavit, paragraph 26.2., page 1443 of the Record. 
73 Johnson’s Affidavit, paragraphs 26.3 and 26.4, page 1443 of the Record 
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common cause that the residents of Matatiele and other interested parties made 

written and oral submissions to the Demarcation Board. It is apparent that no 

specific public hearing was held in relation to the issue in KZN by the legislature. 

 

22. 

However, what is evident from the minutes of the various proceedings is that the 

issue of public hearings was raised in the House, discussed but was never 

formally put as a resolution to the House. It would be apparent from the Minutes 

and from the MEC’s report that the majority of the members of the House were 

satisfied that the people of Matatiele had been and would be engaged and 

consulted by the Provincial and National Government.74

 

23. 

The issue of whether a Bill becomes the subject of a public hearing is a matter of 

practice left to the discretion of the relevant Portfolio Committee. In the case of 

the Twelfth Amendment Bill, the Bill fell within the competence of the National 

Legislative authority and at that level the Bill would be the subject of public 

hearings. As a result of the advice given by the KZN Legislature’s legal advisors, 

the approval as required by Section 74(8) was that the Bill had to be debated, 

discussed and approved by the Legislature sitting in plenary session. It was for 

this reason that the Bill was tabled and discussed and the majority decided to 

approve the amendment.75

                                                 
74 Johnson’s Affidavit, paragraph 27, p. 1444 of the Record 
75 Johnson’s Affidavit, paragraph 29, p. 1445 of the Record 
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24. 

We submit that compliance with the provisions of Section 118(1)(a) was not 

required when approval in terms of section 74(8) of the Constitution was 

obtained. Alternatively, in the event of the Legislature erring in not complying with 

the provisions of Section 118(1)(a), it is our submission that it is apparent from 

the papers before it that the residents of Matatiele and other interested parties 

suffered no prejudice or harm as a result of the Legislature not facilitating their 

involvement in the Section 74(8) process. Indeed, the views of the residents of 

the area were well known to the Members of the Legislature and have been 

known to Members of the Legislature for some time.  

 

25. 

It is also apparent from the papers that the Eastern Cape Legislature went some 

way towards involving the public in their deliberations as is evident from the 

public hearings held. 

 

For the reasons aforementioned we submit that non-compliance with section 

118(1)(a) does not render the approval contemplated in section 74(8) invalid. The 

Applicants were able to make submissions to the National Assembly as well as 

the NCOP, and accordingly it is our submission that their views were well known 

and that by its very nature, public involvement was facilitated to a large extent. 
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G. IN THE EVENT OF THE APPROVAL BEING INVALID WHAT EFFECT 

WOULD THIS HAVE ON THE TWELFTH AMENDMENT ACT, AND 

WHAT WOULD BE THE EFFECT OF THIS ON THE MUNICIPAL 

AREAS AND THE ELECTIONS HELD THERE? 

 

26. 

Generally, it is our submission that any declaration of invalidity should be 

confined to the areas affected by such non-compliance. It is our submission that 

this Court should in the event of it declaring the act unconstitutional, suspend the 

declaration of invalidity for a period of 6 months. The Legislatures of KZN and the 

Eastern Cape would then be given an opportunity to “consult with” and “hear” the 

people of Matatiele thus “facilitating public involvement” as contemplated in 

118(1)(a). The outcome of the elections in Matatiele would also be suspended 

pending the outcome of the section 118(1)(a) process. It might be that despite 

the section 118(1)(a) process, the KZN and Eastern Cape legislatures again 

approve the Constitutional amendments.  

 

 

 

 

 



 Page 45

H. MUST A CONSTITUTIONAL AMENDMENT COMPLY WITH THE 

CONSTITUTIONAL PRINCIPLE OF RATIONALITY AND IF SO, DID THE 

TWELFTH AMENDMENT COMPLY WITH THAT PRINCIPLE?

 

27. 

 

This Court has said that the test for rationality is a relatively low one.76  As long 

as the government purpose is legitimate and the connection between the law and 

the government purpose is rational and not arbitrary, the test will have been 

met.77

 
28. 

 
 
In Prinsloo v Van der Linde & Another 78 the Court had the following to say: 
 

“In regard to mere differentiation the constitutional State is 

expected to act in a rational manner. It should not regulate in 

an arbitrary manner or manifest  ‘naked preferences’ that 

serve no legitimate governmental purpose, for that would be 

inconsistent with the rule of law and the fundamental premise 

of the constitutional State. The purpose of this aspect of 

equality is, therefore, to ensure that the State is bound to 

function in a rational manner. This has been said to promote 

                                                 
76 Mahlaule and Others v Minister of Social Development and Others 2004 (6) SA 505 (CC) at 
para [67]. 
77 City Council of Pretoria v Walker 1998 (2) SA 363 (CC) at para [27]. 
78 1997 (3) SA 1012 CC at paragraph 25 to 26. 
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the need for governmental action to relate to a defensible 

vision of the public good as well as to enhance the coherence 

and integrity of legislation.” In Mureinik’s celebrated 

formulation, the new constitutional order constitutes ‘a bridge 

away from a culture of authority … to a culture of justification”.  

 

29. 
 

Our Constitution prescribes the procedures set out for amendments to the 

Constitution. These are set out specifically in Section 74 of the Constitution. It is 

our submission that provided the procedures are followed then the amendment 

cannot be attacked. Mahomed DP (as he then was) in the decision of Premier, 

Kwa-Zulu Natal, & Others v President of the Republic of South Africa & 

Others79 held “There is a procedure which is prescribed for amendments to the 

Constitution and this procedure has to be followed. If it is properly done, the 

amendment is constitutionally unassailable. It may perhaps be that a purported 

amendment to the Constitution, following the formal procedures prescribed by 

the Constitution, but radically and fundamentally restructuring and re-organising 

the fundamental premises of the Constitution, might not qualify as an 

‘amendment’ at all. 

 
 

Provided the proposed legislation is passed in compliance with the procedure in 

place then the amendment cannot be attacked. 
                                                 
79 1996(1) SA 769 (C) at paragraph 47; see also President of the Republic of South Africa v UDM 
2003 (1) SA 472 (CC) para [31]. 



 Page 47

 
 
 
 

30. 
 

One then needs to look at whether the government purpose of the proposed Acts 

is legitimate, and whether the connection between the law and the government 

purpose is rational. The Twelfth Amendment Act was enacted to re-determine the 

geographical areas of the nine Provinces. Before enacting the legislation, the 

respondents were informed of the difficulties relating to poor service delivery and 

lack of economic development in the area as it fell into different provinces.80 After 

considering the views and the rationale behind it, namely to improve service 

delivery, promote economic  development and promote poverty eradication the 

Bills were introduced.  

 

31. 
 

It is submitted therefore that the legislation proposed was rationally connected to 

a legitimate government purpose as envisaged in the decision of 

Pharmaceutical Manufacturers Association of South Africa & Another; In re 

Ex Parte President of the Republic of South Africa & Others.81  

 

 
“Rationality in this sense is a minimum threshold requirement 

applicable to the exercise of all public power by members of the 

                                                 
80 Supplementary Affidavit of Second and Third Respondent’s Affidavit, paragraphs 5 to 8, page 

1397 to 1401 of  the Record. 
81 2000(2) SA 674 (CC) at paragraph 90 
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Executive and other functionaries. Action that fails to pass this 

threshold is inconsistent with the requirements of our 

Constitution and therefore unlawful. The setting of this standard 

does not mean that the Courts can or should substitute their 

opinions as to what is appropriate for the opinions of those in 

whom the power has been vested. As long as the purpose 

sought to be achieved by the exercise of public power is within 

the authority of the functionary, and as long as the functionary’s 

decision, viewed objectively, is rational, a Court cannot interfere 

with the decision simply because it disagrees with it or 

considers that the power was exercised inappropriately.” 

 

32. 

 

We submit that the Constitution requires that public power vested in the 

Executive and other functionaries, be exercised in an objectively rational manner 

and not arbitrarily. “It is a requirement of the rule of law that the exercise of public 

power by the Executive and other functionaries should not be arbitrary. Decisions 

must be rationally related to the purpose for which the power was given, 

otherwise they are in effect arbitrary and inconsistent with this requirement. It 

follows that in order to pass constitutional scrutiny in the exercise of public power 

by the Executive and other functionaries must at least, comply with this 
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requirement. If it does not, it falls short of the standards demanded by our 

constitution for such action. 82
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82 Pharmaceutical’s Judgment at paragraph 85. 


