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INTRODUCTION 
 
 

1 On 27 February 2006, this Court handed down an order in terms of 

which it directed that the parties consider the following issues: 

 

1.1 Whether or not the provisions of s 74(8) require a provincial 

legislature whose boundary is being redrawn by a proposed 

constitutional amendment to comply with the provisions of 

s 118(1)(a) of the Constitution. 

 

1.2 If the answer to 1.1 above is in the affirmative, what does 

s 118(1)(a) require and did the provincial legislatures of 

Kwazulu-Natal and the Eastern Cape comply with the 

provisions of s 118(1)(a) of the Constitution? 

 

1.3 If the answer to 1.2 above is in the negative, does such non-

compliance render the approval contemplated in s 74(8) 

invalid? 

 

1.4 If the answer to paragraph 1.3 above is in the affirmative, what 

is the effect, if any, on the Twelfth Amendment? 

 

1.5 If non-compliance with the provisions of s 74(8) and 118(1)(a) 

render the Twelfth Amendment invalid, either wholly or in part, 
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what is the effect of this on the municipal areas affected and 

the elections held in the affected areas? 

 

1.6   Must a constitutional amendment comply with the principle of 

rationality; and if so, did the Twelfth Amendment comply with 

that principle? 

 

2 We now turn to consider each of the questions posed. 
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DO THE PROVISIONS OF SECTION 74(8) OF THE CONSTITUTION 

REQUIRE A PROVINCIAL LEGISLATURE WHOSE BOUNDARY IS 

BEING REDRAWN BY A PROPOSED CONSTITUTIONAL 

AMENDMENT TO COMPLY WITH THE PROVISIONS OF SECTION 

118(1)(a) OF THE CONSTITUTION? 

 
 

3 Section 74(8) states that “[i]f a Bill referred to in subsection (3)(b), 

or any part of the Bill, concerns only a specific province or 

provinces, the National Council of Provinces may not pass the Bill 

or the relevant part unless it has been approved by the legislature 

or legislatures of the province or provinces concerned.” 

 

4 Section 118 is a general provision aimed at regulating the access of 

and public involvement by civil society in the legislative and other 

processes of the provincial legislature when such provincial 

legislature is carrying its constitutional function mandated by section 

104 of the Constitution. 

 

5 Section 118(1)(a) requires that a provincial legislature “facilitate 

public involvement in the legislative and other processes” of the 

legislature. 
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6 The use of the words “legislative and other processes” indicates 

that whenever the provincial legislature is called upon to perform a 

function it must be mindful of facilitating public involvement in such 

processes. 

 

7 Section 74(8) of the Constitution requires the “approval” of a 

provincial legislature, when a constitutional amendment Bill, or any 

part of that Bill, concerns a specific province or provinces, and 

provides that the NCOP may not pass such a Bill without the 

approval. 

 

8  
8.1 Parliament’s legislative processes are set out in sections 73 to 

82 of the Constitution. 

 

8.2 The process therefore of granting that approval as required in 

s 78(4) falls within the ambit of the “legislative processes” as 

used in section 118(1)(a).  

 

8.3 The interplay between ss 78(4) and 118(1) means that in 

granting the approval envisaged in 78(4), the relevant 

provincial legislature would have its own process of arriving at 

a provincial mandate, having engaged in a process that 

facilitated public participation therein. 
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8.4 Accordingly, a provincial legislature would be required to 

comply with section 118(1)(a). 
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WHAT DOES SECTION 118(1)(a) REQUIRE AND DID THE 

PROVINCIAL LEGISLATURE OF KWAZULU-NATAL AND THE 

EASTERN CAPE COMPLY WITH THE PROVISIONS OF SECTION 

118(1)(a) OF THE CONSTITUTION? 

 

9  Section 118(1) states that – 

 

                “(1) A provincial legislature must – 

(a) facilitate public involvement in the legislative and 
other processes of the legislature and its committees; 
and 

 
(b) conduct its business in an open manner, and hold its 

sittings, and those of its committees, in public, but 
reasonable measures may be taken - 
(i) to regulate public access, including access of the 

media, to the legislature and its committees; and 
 
(ii)  to provide for the searching of any person and, 

where appropriate, the refusal of entry to, or the 
removal of, any person.” 

 

 

10. The crisp issue that arises is what is meant by “facilitate public 

involvement”. 

 

11. Apart from s 118(1)(a), this phrase also appears in s 59(1) (which 

deals with public access to legislative processes in the National 

Assembly) and in s 72(1)(a) (which deals with legislative 

processes in the NCOP). 
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12. This term is also invoked indirectly in s 193(6) of the Constitution 

which deals with the appointment of commissioners and other 

functionaries in chapter 9 institutions. 

 

13. The use of the term “facilitate public involvement” in these four 

settings in the Constitution illustrates that – 

 

13.1 the term is inherently imprecise as to the method to be 

employed in ‘facilitating public involvement’; 

 

13.2 the obligation to “facilitate” may be fulfilled not in one but in 

many different ways.1 

 

14 It will be submitted that, properly interpreted, s 118(1)(a) relates to 

the manner in which the provincial legislature regulates its own 

process.  It must do so in a manner designed to make easy, or help 

forward a process of public involvement. 

 

 
1 Mary Patricia King & others v Attorneys Fidelity Fund Board of Control and another 

2006 (1) SA 474 (SCA) 
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15 The Constitution seeks to ensure through these facilitative 

processes provisions that legislatures are responsive to the views 

of the public. 

 

16 The broad formulation used by the Constitution makes it difficult 

and inappropriate to set a uniform standard.  However, as Jeremy 

Sarkin notes: 

 

               “In addition to the creation of an independent panel to appoint 
individuals to Constitutional structures, the role of civil society 
also needs to be revisited.  Attention needs to be focused on 
s 193(6) of the Constitution which provides that ‘the 
involvement of civil society in the recommendation process 
may be prescribed for as envisaged in s 59(1)(a) reads:  

 
 

 ‘The National Assembly must facilitate public 
involvement in the legislative and other processes of the 
Assembly and its committees.’ 

 
These provisions thus impose a responsibility on Parliament to 
introduce mechanisms promoting public involvement in the 
exercise of their functions.  The fact that no specific method is 
prescribed opens the door for adoption of creative mechanisms 
which can serve as an effective check on the exercise of 
political power.” 2   [Our emphasis added] 

 
 
 
 
17 Accordingly, given its inexact formulation, s 118(1)(a) cannot be 

interpreted to mean that every time a bill is passed in the provincial 

                                            
2  Sarkin J:  “Reviewing and Reformulating Appointment Processes to Constitutional 

(Chapter Nine) Structures” (1999) SAJHR 587 at 613 
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legislature the minimum is that either public hearings or written or 

oral submissions must be called for and that a failure to do so 

results in legislation not being properly passed and therefore null 

and void.  It is submitted that this could not have been the intention 

of the legislature. 

 

18 While it is common cause that no public hearings were held in the 

KwaZulu-Natal Legislature, the question remains whether or not in 

substance, during the deliberations in the Provincial House, regard 

was had to the views of the affected parties. 

 

19 The evidence presented in the affidavits filed in the present matter 

demonstrate that - 

 

19.1 the affected communities made their views on the legislative 

proposals known; 

 

19.2 the basis on which the communities were objecting to the 

proposals were known to the House; 

 

19.3 the House was aware that there were ongoing discussions 

between the MEC, the Premier and the communities, in 

particular the Matatiele community; 
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19.4 the House was aware that the public were invited to make 

written comments to the National Assembly; 

 

19.5 the House was aware that the public were invited to make 

written comments to the DPLG. 

 

20 The above is evident from the following: 

 

20.1 In September 2005 the Speaker of Legislature was advised by 

the Director-General of the DPLG that the DPLG was available 

to brief select committees of provisional legislatures on the 

draft Amendment Act. 

 

20.2 In terms of Standing Rule 10(2) of the Standing Rules of the 

KZN Legislature, on 13 September 2005 the KZN MEC for 

Local Government, Housing and Traditional Affairs tabled his 

report titled “The Proposed Adjustment to the Principal 

Boundaries of KwaZulu-Natal and the Eastern Cape” on the 

Matatiele issue.3 

 

20.3 Through the tabling of his report the MEC advised the KZN 

Legislature that – 

 

 
3 Supplementary Affidavit of Speaker of KZN Legislature, p 1435 para 10.1 
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20.3.1  the public were afforded an opportunity until 26 

September 2005 to make representations at national 

level on the proposed legislation;4 

 

20.3.2 the proposals had already received substantial publicity 

which resulted in public demonstrations;5 

 

20.3.3 public comments on the issue were also elicited via the 

process antecedent to the amendment to the 

establishment notices of the relevant municipalities.6  In 

this regard written comments had to be submitted to the 

DPLG on or before 14 October 2005;7 

 

20.3.4 the concerns of participants who objected to the 

proposals related to the following issues: 

 

20.3.4.1 isolation from provincial government structures 

such as hospitals and educational facilities; 

 

20.3.4.2 poor road links to the main centres in the Eastern 

Cape; and 

 
4 Supplementary Affidavit of Speaker of KZN Legislature, p 1435 para 10.1 
5 Annexure “LJ1” to the Supplementary Affidavit of Speaker of KZN Legislature, p 1451 
6 Annexure “LJ1” to the Supplementary Affidavit of Speaker of KZN Legislature, p 1452 
7 Annexure “LJ1” to the Supplementary Affidavit of Speaker of KZN Legislature, p 1451 
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20.3.4.3 a history of poor service delivery on the part of the 

Eastern Cape Government. 

 

21 On 23 September 2005, the House debated the report by the MEC.  

It emerges from the debate that the House was acutely aware of the 

views and wishes of the people: 

 

21.1 Mr Sithebe highlighted that all stakeholders were being 

engaged on the realignment of the boundary8 in order to find a 

workable solution; 

 

21.2 Mr Sithebe highlighted that the MEC and the Premier had 

engaged with the communities in question, especially the 

Matatiele;9 

 

21.3 Professor Maphalala highlighted that the unhappiness of 

objectors was not due to the differences in language but due to 

the lack of infrastructure in the Eastern Cape;10 

 

 
8 Annexure “LJ1” to the Supplementary Affidavit of Speaker of KZN Legislature, p 1452 

 
9 Annexure “LJ2: to the Supplementary Affidavit of Speaker of KZN Legislature, 

pp 1454; 1459 
 
10 Annexure “LJ2” to the Supplementary Affidavit of Speaker of KZN Legislature, p 1455 
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21.4 Mrs Downs informed the House that she understood why the 

people wanted to stay in KwaZulu-Natal – Natal – it was better 

run and better serviced than the Eastern Cape;11 

 

21.5 Mr Msomi stated the following: 

 
 “ People of Matatiele have spoken and we observed how 

they indicated their displeasure at the report of the 
Commission.  We observed how they demonstrated their 
opposition at being moved to the Eastern Cape, and how 
they desired to be incorporated into KwaZulu”12

 
 
 

22 Even the members of the House who opposed the proposals did 

not dispute that the preferences of the affected communities were 

known.  However, they appeared to advocate further public 

hearings which would, in the same vein as a referendum, be 

decisive of the issue.13 

 

 
11   Annexure “LJ2” to the Supplementary Affidavit of Speaker of KZN Legislature, 

p 1459 

 
12 Annexure “LJ2” to the Supplementary Affidavit of Speaker KZN Legislature, p 1461 
 
13 Annexure “LJ2” to the Supplementary Affidavit of Speaker KZN Legislature, p 1462 
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23 It is noteworthy that the Bill fell within national competence and that 

public hearings were held at national level in the joint committee of 

the National Assembly and the NCOP.14 

 

24 These hearings were completed prior to the matter being voted 

upon in KZN. 

 

25 It was within this context that a decision was taken not to refer the 

Bill for public hearings but to refer it to the House for debate and a 

vote. 

 

26 The purpose behind the facilitation of involvement is to draw in 

views of civil society and to be receptive and sensitive to those 

views. 

 

27 It is submitted that in substance the debate was held against the 

backdrop of the view of the objectors and supporters of the 

proposals.  Therefore, in substance, s 118(1)(a) was complied with. 

 

 
14  See Keys in Annexure “LJ2” to the Supplementary Affidavit of Speaker of KZN 

Legislature, p 1464;  Mdletshe in Annexure "LJ2” to the Supplementary Affidavit of 
Speaker of KZN Legislature pp 1471 and 1473 
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ON THE ASSUMPTION THAT THERE WAS NON-COMPLIANCE WITH 

SECTION 118(1), DOES SUCH NON-COMPLIANCE RENDER THE 

APPROVAL CONTEMPLATED IN SECTION 74(8) INVALID? 

 

28 Section 74(8) states that the NCOP may not pass a Bill until it has 

been ‘approved’ by the provincial legislature concerned. 

 

29 The KwaZulu-Natal Legislature has produced a certificate indicating 

that it has approved the said Bill.15 

 

30 That ‘approval’ remains valid until it has been successfully 

challenged by the applicants. 

 

31 In this matter, the applicants have not based their cause of action 

on the invalidity of the approval. 

 

32 Despite abandoning its concession in its supplementary affidavit 

(and only in light of this Court’s expressed doubt that s 118(1)(a) 

has been complied with) that the procedure adopted in passing the 

Amendment Act was proper and complied with the relevant 

constitutional provisions, the applicants have not amended their 

notice of motion to include a prayer that the approval given by the 

KwaZulu Legislature be set aside. 

 
15 Supplementary Affidavit of Speaker of KZN Legislature, p 1445 para. 29 
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33 In light of this omission, the approval stands before this Court 

unassailed.  Any declaratory order by this Court in relation to the 

correct interpretation of s 118(1) does not automatically render the 

approval invalid. 

 

33.1 In the event that the Court holds that despite the failure by the 

applicants to amend their notice of motion to include a prayer 

that the approval given must be aside, an enquiry should 

nonetheless be made as to whether non-compliance renders 

the approval invalid.  

 

33.2 In that event it is submitted that non-compliance with a 

standard, does not render the approval invalid. 

 

33.3 The Constitution envisages rules and processes that have to 

do with the facilitation process without setting out what that 

facilitation is.  Therefore, it can never be that the Constitution 

intended to visit failure to comply with such a broad formulation 

with invalidity when such formulation is not capable of setting 

fixed and concrete standards. 

 

34 It bears noting that, in analysing the provisions that govern the 

representative and participatory democracy, one should not lose 
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sight of the general principle that people participate in politics 

through their duly-elected representatives.16  This principle is 

primarily used to interpret the constitutional provisions and statutes 

that give effect to it.  It is therefore submitted that non-compliance 

with s 118(1) cannot render the approval contemplated in 74(8) 

invalid, to the extent that such approval was the embodiment of the 

views of the public as articulated through their duly elected 

representatives. 

 

 
16 Currie & de Waal, Bill of Rights Handbook (5 ed) p 13 
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ON THE ASSUMPTION THAT THE APPROVAL CONTEMPLATED IN 
SECTION 74(8) IS INVALID, WHAT IS THE EFFECT, IF ANY, ON THE 
TWELFTH AMENDMENT? 
 

35 Section 74(8) states that a Bill may not be passed by the NCOP 

unless it has been approved by the provincial legislature concerned. 

 

36 The eight provincial legislatures gave their approval to the Twelfth 

Amendment.  If the KwaZulu-Natal provincial legislature’s approval 

is invalid, it is submitted that the Twelfth Amendment is then invalid 

to the extent that it is concerned with the Province of KwaZulu-

Natal.  

 

 

MUST A CONSTITUTIONAL AMENDMENT COMPLY WITH THE 
PRINCIPLE OF RATIONALITY; AND, IF SO, DID THE TWELFTH 
AMENDMENT COMPLY WITH THAT PRINCIPLE? 
 

37 In United Democratic Movement v President of the RSA (African 

Christian Democratic Party Intervening: Institute for Democracy in 

SA and another as Amici Curiae) (No 2)17 this Court held 

emphatically that the doctrine of rationality applies also and possibly 

with greater force to the exercise by Parliament of the powers 

 
17 2003 (1) SA 495 (CC) 
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vested in it by the Constitution, including the power to amend the 

Constitution. 

 

38 As to whether the Amendment Act complied with that principle in 

Pharmaceutical Manufacturers18 case this Court espoused the test 

for rationality as follows: 

 

      “ It does not mean that the Courts can or should substitute their 
opinions as to what is appropriate for the opinions of those in 
whom the power has been vested.  As long as the purpose 
sought to be achieved by the exercise of public power is within 
the authority of the functionary, and as long as the functionary’s 
decision, viewed objectively, is rational, a Court cannot 
interfere with the decision simply because it disagrees with it or 
considers that the power was exercised inappropriately.” 

  

 

39 The purpose sought to be achieved by the amendment of the 

provincial boundaries has been canvassed at length in the 

answering affidavit which focuses on the need to dispense with 

cross-boundary municipalities.  Furthermore, the supplementary 

affidavit of Minister Mufamadi19 elaborates on the need to re-

determine the KZN/EC boundary so that Maluti and Matatiele form 

one unit which falls within the Eastern Cape. 

 

 
18 2000 (2) SA 674 
19 at para 68 
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40 We submit that the rationale centred around delivery challenges as 

well as development challenges.  Accordingly, the Amendment was 

rational and connected to a legitimate government purpose. 

 

 

CONCLUSION 

 

41 For the reasons set out above, it is submitted that Parliament 

passed the two pieces of legislation in terms of the Constitution and 

having regard to the Constitution, and did not infringe on the 

constitutional rights of the applicants.  Parliament operated within 

the rule of law. 

 

WHEREFORE   the 13th and 14th respondents pray that this application 

be dismissed with costs, including costs of two counsel. 

 

 

 

 

         ____________________  

        KD MOROKA 

       

 

        ____________________  

        K PILLAY 

CHAMBERS 
SANDTON 
22 March 2006  
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