
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
CASE NO: CCT 73/05  

 

MATATIELE MUNICIPALITY 
 

First Applicant

POVERTY ALLEVIATION NETWORK Second Applicant
 
CEDARVILLE AND DISTRICT FARMERS 
ASSOCIATION Third Applicant

MATATIELE DRAKENSBURG TAXI 
ASSOCIATION Fourth  Applicant
 
MATATIELE CHAMBER OF COMMERCE 
 

Fifth  Applicant

GOVERNING BODY OF THE KING EDWARD 
HIGH SCHOOL Sixth  Applicant

GEORGE MOSHESH TRIBAL AUTHORITY Seventh  Applicant

MALUTI CHAMBER OF BUSINESS Eighth  Applicant

MATATIELE AND MALUTI COUNCIL OF 
CHURCHES Ninth Applicant
MOHARANE COMMUNITY BASED 
ORGANISATION Tenth Applicant
 
ZIZAMELE PRESCHOOL TRAINING PROJECT Eleventh  Applicant
 
And  
  
PRESIDENT OF THE REPUBLIC OF  
SOUTH AFRICA First Respondent
 
MINISTER OF PROVINCIAL AND LOCAL 
GOVERNMENT Second Respondent
 
MINISTER OF JUSTICE AND CONSTITUTIONAL 
DEVELOPMENT Third  Respondent
 
THE PREMIER OF THE EASTERN CAPE Fourth  Respondent
 
THE MEMBER OF THE EXECUTIVE COUNCIL OF 
THE PROVINCE OF THE EASTERN CAPE FOR 
LOCAL GOVERNMENT Fifth Respondent



THE PREMIER OF KWA ZULU NATAL Sixth Respondent
 

THE MEMBER OF THE EXECUTIVE COUNCIL OF 
THE PROVINCE OF KWA ZULU NATAL FOR 
LOCAL GOVERNMENT Seventh Respondent

MUNICIPAL DEMARCATION BOARD Eighth  Respondent

SISONKE DEMARCATION BOARD Ninth  Respondent

ALFRED NZO DISTRICT MUNICIPALITY Tenth  Respondent

O. R. TAMBO DISTRICT MUNICIPALITY Eleventh Respondent

UMZIMKULU MUNICIPALITY Twelfth Respondent

UMZIMVUBU MUNICIPALITY Thirteenth Respondent
 
 
In the application to intervene on behalf of - 
 
THE SPEAKER OF THE NATIONAL ASSEMBLY First Applicant

 
THE CHAIRPERSON OF THE NATIONAL 
COUNCIL OF PROVINCES Second Applicant

    

 
 

HEADS OF ARGUMENT ON BEHALF OF PARLIAMENT  
 
 

INTRODUCTION 

 

1. In this application, the applicants have applied directly to this Court for the 

following relief: 
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1.1. An order that the Constitution Twelfth Amendment Act is 

unconstitutional, alternatively ultra vires in that it effectively re-

demarcates the Matatiele Municipality, changing the boundary and 

composition of the Matatiele Municipality and moving it from its present 

district municipality and province to another district municipality and 

province. 

 

1.2. That the Cross-Boundary Municipality’s Laws Repeal and Related 

Matters Act is unconstitutional, alternatively ultra vires in that it re-

demarcates the Matatiele Municipality in a manner which is 

inconsistent with the Constitution and ultra vires the Constitution or 

other national legislation. 

 

1.3. That it be declared that in passing and signing the said Acts, 

Parliament failed to fulfil a constitutional obligation to the Matatiele 

Municipality in that the constitutional process for the re-demarcation 

thereof has been unconstitutionally circumvented. 

 

2. Despite seeking specific relief against Parliament, the applicants did not cite 

Parliament as a respondent in the proceedings. 

 
3.  
3.1. On 3 February 2005, the Speaker of the National Assembly and the 

Chairperson of the National Council of Provinces (“NCOP”), who 
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collectively represent Parliament, made application to the above 

Honourable Court to intervene as the thirteenth and fourteenth 

respondents respectively in these proceedings. 

 

3.2. The applicants have indicated that they abide by the decision of the 

Constitutional Court on the application for leave to intervene and that 

the applicants neither consent to nor oppose the application.1 

 

4. It is submitted that having regard to the charge that Parliament, in passing 

and signing the Acts,  - 

 

4.1. failed to fulfil a constitutional obligation to Matatiele; and 

 

4.2. acted unconstitutionally in passing the two Bills. 

 

  Parliament does have a direct and substantial interest in the proceedings.   

 

  Parliament therefore prays that it be granted leave by the Court to intervene 

in these proceedings.   

 

 

 

                                            
1 Affidavit: Patrick Dewes p 1387 para 4. 
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THE MAIN APPLICATION 

 

5. Parliament opposes the relief sought by applicants for the following reasons: 

 

5.1. The applicants have failed to establish the content of the constitutional 

obligation that Parliament owed to the Matatiele Community, which 

Parliament failed to take account of in passing the two Bills in issue; 

 

5.2. Insofar as the applicants’ contend that Parliament lacks the necessary 

competence to pass the two Acts at issue, this contention does not 

translate into a constitutional obligation on Parliament and accordingly 

does not sustain the relief sought in prayer 4 of the notice of motion; 

 

5.3. Parliament, as a constitutional body entrusted with national legislative 

authority  is endowed with the constitutional power to pass the two 

pieces of legislation. 

 

6. In advancing the above contentions, the scheme of these submissions will 

be as follows: 

 

6.1. We sketch the constitutional framework relating to the legislative 

authority of Parliament; 
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6.2. We establish that Parliament did have the authority to pass the Twelfth 

Amendment Act; 

 

6.3. We contend that the applicants’ challenge to the constitutional 

amendment effected by the twelfth Amendment Act is without merit; 

 

6.4. We establish that Parliament did have the authority to pass the 

Repealing Act. 

 

 

PARLIAMENT’S LEGISLATIVE AUTHORITY 

 

7. Parliament in the national sphere consists of –  

 

 (a) the National Assembly; and 

 

 (b) the National Council of Provinces.2

 

8. The Constitution directs that  – 

 

 

 
                                            
2 Section 42(1). 
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 “ [T]he National Assembly … to represent the people and to ensure 
government by the people under the Constitution. It does this by 
choosing the President, by providing a national forum for public 
consideration of issues, by passing legislation and by scrutinizing and 
overseeing executive action”.3

 

 

9. The national legislative authority is vested in Parliament.4   

 

10. The Constitution confers on the National Assembly and the NCOP the 

power to amend the Constitution.5 

 

11. Section 44(4) provides legislative constraints on Parliament in that when 

exercising its legislative authority, Parliament is bound only by the 

Constitution and must act in accordance with, and within the limits of, the 

Constitution. 

 

12. Three different legislative processes are provided for to deal differently with, 

the enactment of amendments to the Constitution, Bills affecting provinces 

and other ordinary Bills not affecting provinces. 

 

13. The Constitution provides for special procedures and special majorities for 

amending the Constitution.  The Constitution may be amended - 

                                            
3 Section 42(3) of the Constitution. 
 
4 Section 44 of the Constitution. 
 
5 Section 74 of the Constitution. 
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(a) by the National Assembly, with the supporting vote of at least two 

thirds of its members; and  

 

(b) also by the NCOP with the supporting vote of at least six provinces if 

the amendment – 

 

(i) …  

(ii) alters provincial boundaries, powers, functions or institutions; 

(iii) amends the provision that deals specifically with the provincial 

matter.6 

 

14. Section 75 provides for the amendment of ordinary Bills not affecting 

provinces and provides that when the National Assembly passes a Bill other 

than a Bill to which the procedure set out in sections 74 or 76 applies, the 

Bill must be referred to the NCOP and be dealt with in accordance with the 

following procedure: 

 

  “(ii)  …  

              (ii)  … 

  (iii)  pass the Bill; 

 

                                            
6 Section 74(3) of the Constitution. 
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 (b) If the Council passes the Bill without proposing amendments, the 

Bill must be submitted to the President for assent. 

 

 

PARLIAMENT’S POWER TO PASS THE TWELFTH AMENDMENT ACT 

 

15. The applicants concede that Parliament adopted the proper procedure in 

passing the Amendment Act.7   

 

16. In the first certification of the Constitution judgment,8 the Constitutional 

Court pointed out that Constitutional Principle CP XV made a distinction 

between special procedures and majorities involved in amendments to 

ordinary legislation, on the one hand, and to constitutional provisions on the 

other.  Its purpose, the court held, was to secure that the new text, ‘the 

supreme law of the land’, against political agendas and ordinary majorities 

in the national Parliament.9  The Court held that it was appropriate that the 

provisions of the document which are foundational to the new Constitutional 

state should be less vulnerable to amendment that ordinary legislation. 

 
  

                                            
7 See Applicants’ Replying Affidavit; Record p1324, para 7.3; Applicants’ Answering Affidavit   

p 1388 para 7.4;  Applicants’ Heads of Argument at paras 24 and 63. 
 
8 Re-certification of the Constitution of the Republic of South Africa,1996 (IV) (2)  SA 744 (CC). 
 
 
9 At para 153. 
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17. In the subsequent re-certification judgment,10 the Court held that the special 

procedures and special majorities provided for in s 74 complied with 

Constitutional Principle XV. 

 

18. Once a constitutional amendment has been properly passed in accordance 

with s 74 of the Constitution, that amendment then becomes part of the 

Constitution.11 

 

19. It is applicants’ case that notwithstanding the legislative authority to amend 

the Constitution, Parliament cannot do so if such amendment would conflict 

with another provision of the Constitution.  In other words, Parliament does 

not have the power to change provincial boundaries in light of s 155(3) of 

the Constitution.  

 

20. This contention is, with respect, misguided. Once it is accepted that a 

constitutional amendment was properly passed in accordance with s 74 of 

the Constitution, that amendment becomes part of the Constitution and the 

scope for challenging it is severely limited.12 

                                            
10 Ex parte Chairperson of the Constitutional Assembly In re Certification of Amended Text of 

Constitution of Republic of South Africa, 1996 1997 (2) SA 97. 
 
11 United Democratic Movement v President of the Republic of South Africa and others (African 

Christian Democratic Party Intervening;  Institute for Democracy in SA and another as amici 
curiae (No 2)  2003 (1) SA 495 (CC). 

 
 
12 United Democratic Movement supra :  
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21. The applicants further seek to distinguish this application from the case of 

Premier, KwaZulu-Natal and others v President of the Republic of South 

Africa and Others.13  The applicants argue that even though Parliament may 

change provincial boundaries it must do so in a way which is not repugnant 

to other constitutional provisions.  That this then would be distinguishable 

from the position raised in Premier of KwaZulu-Natal case14, in which the 

Court held: 

 

  “  There is a procedure which is prescribed for amendments to the 
Constitution and this procedure has to be followed.  If that is properly 
done, the amendment is constitutionally unassailable.”15

 

 

22. The Twelfth Amendment Act redefined provincial boundaries with reference 

to geographical areas as opposed to old provincial boundaries which were 

based on magisterial districts. 

 

                                                                                                                                  
“ Amendments to the Constitution passed in accordance with the requirements of s 

74 of the Constitution become part of the Constitution. Once part of the 
Constitution, they cannot be challenged on the grounds of inconsistency with 
other provisions of the Constitution. The Constitution, as amended, must be read 
as a whole and its provisions must be interpreted in harmony with one another. It 
follows that there is little if any scope for challenging the constitutionality of 
amendments that are passed in accordance with the prescribed procedures and 
majorities.” [at para.12] 

 
13 1996 (1) SA 769 (CC). 
14 Applicants’ Heads of Argument:  para. 71 p 37. 
15 Premier, KwaZulu-Natal, supra at para [47] 

 11



23. The Constitution clearly envisages that provincial boundaries can be altered 

through constitutional amendment. This is evident from section 74(3)(b)(ii) 

of the Constitution.  

 

24. The applicants’ challenge to the Twelfth Amendment Act is based on the 

contention that the Act is unconstitutional to the extent that it re-demarcates 

Matatiele to the exclusion of the process contained in section 155(3)(b) of 

the Constitution. 

 

25. It is submitted that the Constitution clearly envisages that provincial 

boundaries can be altered through constitutional amendment.  Had the 

intention been to not only place procedural constraints in the form of special 

procedures and special majorities but other constraints, the Constitution 

would have provided so explicitly. 

 

26. Applicants complain that the process that was already in motion and 

instituted by the Demarcation Board to re-determine the Matatiele municipal 

boundaries should have been allowed to continue and Parliament should 

not have ignored or attempted to circumvent that process. 

 

27. The Chairman of the Demarcation Board, Vuyo Mlokoti, in his affidavit, 

explains that the provisional demarcation made by the Demarcation Board 
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on 18 October 2005 needed concurrence and authorisation from the 

provinces affected in compliance with s 155(6)(a) of the Constitution.16  

 

28. Vuyo Mlokoti further explains that in its deliberations the Board took into 

account that such concurrences and authorisations would become 

superfluous with the impending enactment of legislation to repeal all legal 

provisions pertaining to cross-boundary municipalities. 

 

29. The applicants’ answer is to suggest that the Board must complete its 

demarcation process in the manner set out in the Demarcation Act and once 

this process is complete, then Parliament will be constitutionally entitled to 

alter the provincial boundaries accordingly.  This argument is misplaced.   

 

30. The applicants would have Parliament suspend its passing of the legislation 

to re-demarcate provincial boundaries until the process by the Demarcation 

Board to re-demarcate municipal boundaries of Matatiele and the other 

districts is complete.  Parliament is obliged and entitled to go about its 

business of amending legislation within the constitutional framework so long 

as it complies with a purpose that is both legitimate and rational. 

 

31. Parliament was informed by the second and third respondents of the 

governance problem encountered by cross-boundary municipalities and 

                                            
16 Para 15 of the Affidavit. 
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those municipalities that, though not declared cross-boundary, straddled 

different provinces. 

 

32. Parliament was entitled to consider the submissions and the concerns of the 

second and third respondents, the concerns of the provincial legislatures 

and other interested parties, including the applicants’ concerns.  Parliament 

was obliged to debate and deliberate on the issue and take a view on 

whether or not to re-determine provincial boundaries.   

 

33. Having concluded that the provincial boundaries must be re-drawn in line 

with the proposed Bill, as amended, Parliament was entitled to adopt a view 

that the purpose of the amendment was legitimate and would serve the 

rational purpose of doing away with cross-boundary municipalities and 

municipalities with enclaves or protuberances into other provinces.  

 

34. It was held, in United Democratic Movement (supra) that: 

 

    “Our Constitution requires legislation to be rationally related to a legitimate 
government purpose.  If not, it is inconsistent with the rule of law and 
invalid." 17

 

 

 
                                            
17 Para [55] and also: Prinsloo v Van der Linde and another 1997 (3) SA 1012  (CC) at 1024 at 

paras [24]-[26] and Pharmaceutical Mnfrs SA:  In re Ex parte President of the RSA and others 
2000 (2) SA 674 at para. [90]. 
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35. It is submitted that the Constitution Twelfth Amendment Act is rationally 

connected to a legitimate government purpose. 

 

36. The applicants place reliance on the decision of the Appellate Division in 

Minister of the Interior and Another v Harris18 where it was held that 

Parliament cannot limit the rights of citizens to approach courts or similar 

adjudicating forums in order to test the validity of legislation (the so-called 

“testing-rights”). 

 

37. However, the applicants’ attempt to characterize the Municipal Demarcation 

Board (“the Demarcation Board”) as an ‘adjudicating’ forum as envisaged in 

the Harris case is an unfortunate one. The Demarcation Board performs the 

constitutional obligation of determining municipal boundaries in terms of the 

Local Government: Municipal Demarcation Act 27 of 1998 (“the 

Demarcation Act”). In doing so, the Demarcation Board takes a decision 

which adversely affects the rights of other persons and has a direct external 

legal effect. Such a decision is an administrative action as defined in section 

1 of the Promotion of Administrative Justice Act 3 of 2000. 

 

38. Accordingly, the Demarcation Board performs an administrative function as 

opposed to a judicial or quasi-judicial function.  

 

                                            
18  1952 (4) SA 769 AD 

 15



39. The Harris “testing rights” principle accordingly does not apply to the 

Demarcation Board. 

 

40. The applicants’ reliance on the decision of this Court in Bernstein v Bester & 

Ors NNO19  is similarly misplaced.  

 

41. In Bernstein, this Court was, amongst others, dealing with whether s  417 of 

the Companies Act infringed the right under s 22 of the Interim Constitution 

to have justiciable disputes settled by a court of law or, where appropriate, 

another independent and impartial forum. In this regard this Court held that 

section 22 (read with s 96(2) of the Interim Constitution) guaranteed that the 

judiciary shall be independent, impartial and subject only to this Constitution 

and the law.  

 

42. The Demarcation Board does not form part of the judiciary and as indicated 

earlier, the Demarcation Board does not perform a judicial function but an 

administrative one. The applicants can accordingly not find refuge in the 

Bernstein decision to challenge the Twelfth Amendment Act.  

 

43. Accordingly, the applicants have not launched a plausible challenge to the 

Twelfth Amendment Act fail. Concomitantly, the applicants’ claim that 

Parliament in passing the Twelfth Amendment Act Parliament failed to fulfill 

a (as yet undefined) constitutional obligation must fail. 
                                            
19  1996 (2) SA 751 (CC). 
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PARLIAMENT’S POWER TO PASS THE REPEALING ACT 

 

44. The applicants’ claim that the Repealing Act is invalid because Parliament 

did not have the authority to legislate on the subject-matter thereof which, in 

effect, “re-demarcates Matatiele”.20 

 

45. Parliament is of the view that it does have the authority to pass the 

Repealing Act since this Act is the legislation envisaged in section 103(3)(a) 

of the Constitution as amended by the Twelfth Amendment Act.  

 

46. The applicants have not established any constitutional obligation on 

Parliament vis a vis the Matatiele Municipality. Accordingly, even in the 

event that this Court finds that Parliament did not have the competence to 

pass the Repealing Act, this does not translate into a constitutional 

obligation on Parliament towards the Matatiele Municipality. The declaratory 

relief sought by the applicants in prayer 4 of the notice of motion must 

therefore fail. 

 

47. Section 103(3)(a) of the Constitution (as amended by the Twelfth 

Amendment Act states that: 

 

                                            
20 See Applicants’ heads of argument at para 66 
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 “  Whenever the geographical area of a province is re-determined by an 

amendment to the Constitution, an Act of Parliament may provide for 

measures to regulate, within a reasonable time, the legal, practical and 

any other consequences of the re-determination.” 

 

 

48. The preamble of the Repealing Act expressly provides that the purpose of 

the Repealing Act is to provide for consequential arrangements as a result 

of the amendments brought about by the Twelfth Amendment Act.  

 

49. This is reflected in the body of the Act which inter alia: 

 

49.1. protects municipal areas21; 

 

49.2. provides for the establishment of municipalities and legal succession of 

municipalities;22 

 

49.3. provides for general elections of municipal councils.23 

 

50. The Repealing Act is clearly therefore the legislation envisaged in section 

103(3)(a) of the Constitution, as amended by the Twelfth Amendment Act.  

 

                                            
21 Section 2(1) 
22 Section 2(2) 
23 Section 2(3) 
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51. Parliament was accordingly empowered by the Constitution (as amended) 

to pass the legislation at issue. 

 
 

CONCLUSION: 

 

52.  For the reasons set out above, it is submitted that Parliament passed the 

two pieces of legislation in terms of the Constitution and having regard to 

the Constitution, and did not infringe on the constitutional rights of the 

applicants.  Parliament operated within the rule of law. 

 

 

WHEREFORE   Parliament prays that this application be dismissed with costs, 

including costs of two counsel. 

 

 

______________________________  

K D MOROKA SC 
 
 
 
______________________________  

K PILLAY 
CHAMBERS 
SANDTON 
08 February 2006  
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