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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE NO. CCT 73/05 

 

In the matter between: 

 

MATATIELE MUNICIPALITY AND TEN OTHERS      Applicants 
 
 
and 
 
 
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 
AND TWELVE OTHERS                  Respondents 
 
 
 

SUPPLEMENTARY WRITTEN SUBMISSIONS ON 

BEHALF OF FIRST TO THIRD RESPONDENTS 

 

 

 

A. INTRODUCTION 

 

1.   The above Honourable Court (“the Court”) has, in paragraph 86 of the 

judgement, directed further hearing on 30 March 2006, to consider various 

issues identified in the judgement.   

 

2.  Further, the Court has directed that written submissions regarding the 

aforementioned issues must be lodged by all parties by 23 March 2006. 
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3. In these submissions, without derogating from the earlier written submissions 

on behalf of the First to Third Respondents, we do not address matters that 

we believe to be common cause, namely: 

 

3.1 That the Twelfth Amendment in altering the provincial boundaries, 

if held to be valid, did not usurp the powers conferred upon the 

Municipal Demarcation Board by section 155(3)(b) of the 

Constitution and is not inconsistent with the Constitution on that 

ground. 

 

3.2 That in passing the Twelfth Amendment, the amendment enjoyed 

the supporting vote of at least two-thirds of the members of the 

National Assembly as required by section 74(3)(a) of the 

Constitution. 

 

3.3 That in passing the Twelfth Amendment, the amendment enjoyed 

the supporting vote of at least six provinces in the National 

Council of Provinces as required by section 74(3)(b) of the 

Constitution. 

 

3.4 That in passing the Twelfth Amendment there was public 

involvement in that process in the National Assembly within the 

meaning of section 59(1)(a) of the Constitution. 



  Page 5  

 

3.5 That in passing the Twelfth Amendment there was public 

involvement in that process in the National Council of Provinces 

within the meaning of section 72(1)(a) of the Constitution. 

 

3.6 That the Twelfth Amendment was published in the National 

Government gazette and in accordance with the rules of the 

National Assembly for public comment at least thirty days before 

the Twelfth Amendment was introduced in the National Assembly 

as required by section 74(5) of the Constitution.   

 

3.7 That the Twelfth Amendment met the requirements of section 

74(6), (7) and (9) of the Constitution.   

 

3.8 That the Twelfth Amendment is a national legislative process 

falling within sections 73 to 82 of the constitutional framework as 

opposed to Chapter 6 provisions relating to provincial legislatures. 

 

3.9 That there was public involvement at national level. 

 

 

B. ISSUES  

 

4. The issues that are addressed in these supplementary submissions are: 
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4.1 Whether the provisions of section 74(8) of “the Constitution” 

require a provincial legislature whose boundary is being redrawn 

by a proposed constitutional amendment, to comply with the 

provisions of section 118(1)(a) of the Constitution. [the First 

Question] 

 

4.2 If the answer to the first question is in the affirmative, what does 

section 118(1)(a) require, and did the legislatures of KwaZulu 

Natal (“KZN”) and Eastern Cape (“EC”) comply with the provisions 

of section 118(1)(a) of the Constitution. [the Second Question] 

 

4.3 If the answer to the second question is in the negative, does non-

compliance with the provisions of section 74(8) and section 

118(1)(a) render the approval contemplated in section 74(8) 

invalid. [the Third Question] 

 

4.4 If the answer to the third question is in the affirmative, what is the 

effect, if any, on the Twelfth Amendment. [the Fourth Question] 

 

4.5 If non-compliance with the provisions of section 74(8) and section 

118(1)(a) render the Twelfth Amendment invalid, either wholly or 

in part, what is the effect of this on the municipal areas affected 

and the elections held in the affected areas. [the Fifth Question] 
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4.6 Must a constitutional amendment comply with the constitutional 

principle of rationality; and if so, did the Twelfth Amendment 

comply with that principle. [the Sixth Question] 

 

 

C. MAIN SUBMISSIONS

 

 AD THE FIRST QUESTION 

 

5. We submit for the reasons that follow that the provisions of section 74(8) of 

the Constitution are not applicable in the present matter (where the 

applicability of section 74(8) of the Constitution is conceded on the papers we 

submit that such a concession is wrong in law and not binding): 

 

5.1 The Twelfth Amendment affects all the nine provinces and not 

only a province or provinces within the meaning of section 74(8).   

 

5.2 Section 74(8) of the Constitution provides:  

 

 

“If a Bill referred to in subsection 3(b), or any part of the Bill, 

concerns only a specific province or provinces, the National 

Council of Provinces may not pass the Bill or the relevant part 
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unless it has been approved by the legislature or legislatures of 

the province or provinces concerned.”  (own emphasis). 

 

5.3 We submit that the Court1 has with respect, found that the 

purpose of the Twelfth Amendment and the Repeal Act was to 

develop a new criterion for determining provincial boundaries, 

namely, municipal areas as opposed to magisterial districts.  The 

Court went further to say “this new criterion applies not only to 

provinces that had cross-boundary municipalities but to all 

provinces, including those that did not have such municipalities.  

It follows therefore, that the argument that the impugned laws 

apply only to cross-boundary municipalities falls to be rejected.”  

(own emphasis) 

 

5.4 The Court2 has also found that the Twelfth Amendment declares 

that its purpose is “to re-determine the geographical areas of the 

nine provinces of the Republic of South Africa; and to provide for 

matters connected therewith.” 

 

5.5 We submit that the Twelfth Amendment alters the provincial 

boundaries of all the provinces including those provinces whose 

configuration has not changed post the passing of the Twelfth 

                                                           
1 Judgement:Ngcobo J et al paragraph 53 page 30 
2 Ibid 
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Amendment.  The word “alter” is defined3 as “change in character, 

appearance, direction, etc”.  We submit therefore that all the 

provincial boundaries of the nine provinces have been altered 

within the meaning of section 74(3)(b)(ii) of the Constitution.   

 

5.6 It is useful to refer to the language of section 74(3)(b)(ii) which 

provides:  

 

“(3) Any other provision of the Constitution may be amended by a 

Bill passed – 

(a) …. 

(b) Also by the National Council of Provinces, with a 

supporting vote of at least six provinces, if the 

amendment  

(ii) …. 

(iii) Alters provincial boundaries, powers, functions or 

institutions;” 

 

5.7 The language of section 74(3)(b)(ii) clearly indicates in its ordinary 

meaning that a Bill amending the Constitution, apart from having 

to enjoy a supporting vote of at least two-thirds of the members of 

the National Assembly, must also enjoy a supporting vote of at 

                                                                                                                                                                                            
 
3 Concise Oxford English Dictionary, 10th Edition, revised, 2002 page 39 
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least six provinces in the National Council of Provinces if that 

amendment, amongst others, alters provincial boundaries.  Those 

are procedural requirements for a Bill to pass constitutional 

muster.   

 

5.8 The Constitution clearly does not require compliance with the 

provisions of section 74(8) of the Constitution to be read into 

section 74(3) of the Constitution.  We know this to be correct 

because in its own language, the provisions of section 74(8) of the 

Constitution are triggered by a Bill which concerns only a specific 

province or provinces. 

 

5.9 Further, it is clear that the framers of the Constitution did not use 

the words that …if a Bill referred to in subsection 3(b), or any part 

of the Bill, concerns any province or provinces, the National 

Council of Provinces may not pass the Bill or the relevant part 

unless it has been approved by the legislature or legislatures of 

the province concerned.  This language would have permitted an 

interpretation that the approval of the legislature or legislatures of 

any province or provinces whose boundaries are altered would be 

required in addition to the six supporting votes required by section 

74(3)(b)(ii) of the Constitution.  Instead, the words used in the 

section of the Constitution are “concerns only a specific 

province or provinces.”    
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5.10 We submit further that the provisions of section 74(8) of the 

Constitution has as its genesis Constitutional Principle XVIII.44 

which provided: 

 

“Amendments to the Constitution which alter the powers, 

boundaries, functions or institutions of provinces, shall in addition 

to any other procedures specified in the Constitution for 

constitutional amendments, require the approval of a special 

majority of the legislatures of the provinces, alternatively if there is 

such a chamber, a two thirds majority of a chamber of Parliament 

composed of provincial representatives, and if the amendment 

concerns specific provinces only, the approval of the 

legislatures of such provinces will also be needed. 

 

5.11 The Court interpreted the meaning of the aforesaid Constitutional 

Principle in the following terms5: 

 

“This CP deals with amendments to the NT which alter the 

powers, boundaries, functions or institutions of provinces.  Such 

amendments require the approval of a special majority of the 

legislatures of each of the provinces, or alternatively, if it exists a 

                                                           
4 Schedule 4 of the Interim Constitution, 1993  
5 In re: Certification of the RSA 1996 (4) SA 744 CC at paragraph 232 page 843 
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two-thirds majority of a chamber of Parliament composed of 

provincial representatives.  If the amendment concerns specific 

provinces only the CP requires that the NT should mandate that 

the approval of the legislatures of such provinces be obtained.  

CP XVIII.4 is satisfied by NT 74, which does in fact require Bills 

amending the NT to be supported by a vote of two-thirds of the 

members of the NA and also two-thirds of the provinces in the 

NCOP if such a Bill affects the NCOP or alters provincial 

boundaries, powers, functions or institutions, or if it amends a 

provision that deals specifically with a provincial matter.  If a Bill 

amending the NT concerns a specific province or provinces 

only, NT 74(3) also requires the approval of the relevant 

legislature or legislatures of the province or provinces concerned.” 

 

5.12 From the aforegoing, it is plain that the provisions of section 74(3) 

trigger the provisions of section 74(8) only if a constitutional 

amendment of the nature provided in that section concerns only a 

province or provinces.  We submit where all the provinces are 

affected, section 74(8) does not come into play.  The reason for 

this is plain, it avoids Parliament from adopting measures to the 

prejudice of only some of the provinces. 
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5.13 The Court6 has found that a similar provision in the Interim 

Constitution was applicable in respect of legislation which is 

targeted at one or more provinces but not one which is of equal 

application to all provinces.   

 

5.14 We submit that in the interpretation of section 74(8) of the 

Constitution a court is obliged to give meaning to the words “if a 

Bill…concerns only a specific province or provinces”.   

 

5.15 The word “only” is defined7 as “adj: alone of its or their kind; single 

or solitary”, it is evident that the Twelfth Amendment does not 

affect only the provinces of KZN and EC (or only some of the 

provinces and not all of them).  This is simply because the Twelfth 

Amendment by developing a new criterion for determining 

provincial boundaries, namely municipal areas as opposed to 

magisterial districts, inherently changes the internal configuration 

of all provinces notwithstanding that the actual physical 

boundaries of some provinces remain unchanged.  For this 

reason alone, the provisions of section 74(8) of the Constitution 

do not come into play. 

                                                           
6 Premier KwaZulu Natal v President of the Republic of SA 1996 (1) SA 769 as per Mahomed DP paragraph 23 page 
777.  The Court concerned itself with the meaning of the proviso to section 62(2) which stated that: “(2) Where no 
amendment of sections 126 and 144 shall be of any force and effect unless passed separately by both Houses by a 
majority of at least two-thirds of all the members in each House: Provided that the boundaries and legislative and 
executive competencies of a province shall not be amended without the consent of a relevant provincial legislature. 
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5.16 To make the point more graphic, were Parliament to re-define the 

Republic of South Africa, to comprise only four provinces, such an 

amendment would affect all the provinces.  The provisions of 

section 74(3) permit this provided that the supporting vote of at 

least six provinces have been obtained.  Section 74(8) of the 

Constitution is not applicable.  To argue differently would suggest 

the anomaly that a province can veto a constitutional amendment 

to alter boundaries despite such an amendment enjoying the 

supporting vote of at least two-thirds majority of the members of 

the National Assembly and the supporting vote of at least six 

provinces in the National Council of Provinces. 

 

5.17 The construction contended for by the Applicants that section 

74(8) of the Constitution applies even where an amendment 

affects all provinces would mean that the text of section 

74(3)(b)(ii) would have contained a proviso to the effect that a Bill 

that alters all provincial boundaries must not only enjoy the 

supporting vote of at least two-thirds of the members of the 

National Assembly, but also a supporting vote of at least six 

provinces in the National Council of Provinces unless any 

province affected by the amendment rejects such an 

                                                                                                                                                                                            
7 Concise Oxford English Dictionary, 10th Edition, revised, 2002 page 995 
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amendment.  This could not have been the intention of the 

framers of the Constitution. 

 

5.18 We submit further that if section 74(8) of the Constitution applied 

to a Bill affecting provincial boundaries of all provinces, such a 

construction would make meaningless the requirements of section 

74(3) “with a supporting vote of at least six provinces if the 

amendment alters provincial boundaries, powers, functions or 

institutions.”   

 

5.19 In the circumstances, we submit that the Twelfth Amendment 

does not have to comply with section 74(8) of the Constitution to 

pass constitutional muster.   

 

5.20 It is correct that the Twelfth Amendment will have to meet the 

requirements of section 74(8) of the Constitution if it sought to 

alter only the provincial boundaries of a province or provinces.  

The first question however, seeks also to establish whether 

section 118(1)(a) of the Constitution must be met where section 

74(8) of the Constitution is at play.  We submit that 

section118(1)(a) of the Constitution does not apply where section 

74(8) is concerned, for the following reasons: 

 



  Page 16  

5.20.1 The Twelfth Amendment is a national Bill as 

opposed to a provincial Bill; 

 

5.20.2 In respect of a national Bill, public involvement is 

provided for in section 59(1)(a) of the Constitution 

whereas the relevant section regulating public 

involvement in respect of a provincial Bill is section 

118(1)(a) of the Constitution. 

 

5.20.3 To argue that section 74(8) of the Constitution 

requires compliance with section 118(1)(a) would 

mean either that there is no need to meet the 

requirements of section 59(1)(a) and section 

72(1)(a) of the Constitution.  Such an interpretation 

would clearly lead to an anomaly. 

 

5.20.4 Alternatively, to argue that section 74(8) of the 

Constitution requires compliance with section 

118(1)(a) of the Constitution as well as compliance 

with section 59(1)(a) and section 72(1)(a) of the 

Constitution would mean that a member of the 

public who chooses to be “involved” can make the 

same submission to the provincial legislature as well 
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as to the National Assembly.  This interpretation 

would also be anomalous. 

 

5.21 Ultimately the enquiry ought to be whether the process of passing 

the Twelfth Amendment allowed public involvement.  There is 

clearly no debate that the Applicants as well as the members of 

the public did have an opportunity to be involved in the process of 

the Twelfth Amendment before the National Assembly and the 

National Council of Provinces.   

 

5.22 We submit therefore, in light of the aforegoing, that the first 

question has to be answered in the negative.   

 

 

 AD THE SECOND QUESTION 

 

6. It is evident from the submissions made herein, that we contend that the first 

question has to be answered in the negative.  The direction of the Court 

however, calls on us to answer the question whether the legislatures of KZN 

and EC complied with the provisions of section 118(1)(a) of the Constitution if 

the answer to the first question was in the affirmative.  In this regard, we 

submit the following: 
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6.1 Section 118(1)(a) provides that a provincial legislature must 

facilitate public involvement in the legislative and other processes 

of the legislature and its committees.   

 

6.2 “Public involvement” has been judicially defined8 to mean: 

 

“”Public involvement” is necessarily an inexact concept, with many 

possible facets, and the duty to “facilitate” it can be fulfilled not in 

one but in many different ways.  Public involvement might include 

public participation through the submission of commentary and 

representations: but that is neither definitive nor exhaustive of its 

content.  The public may become “involved” in the business of the 

National Assembly as much by understanding and being informed 

of what it is doing as by participating directly in those processes.  

It is plain that by imposing on Parliament the obligation to facilitate 

public involvement in its processes, the Constitution sets base 

standards, but then leaves Parliament significant leeway in 

fulfilling it.  Whether or not the National Assembly has fulfilled its 

obligation cannot be assessed by examining only one aspect of 

“public involvement” in isolation of others, as the Appellants have 

sought to do here.  Nor are the various obligations s 59(1) 

imposes to be viewed as if they are independent of one another 

                                                           
8 Mary Patricia King and Others v Attorneys Fidelity Fund Board of Control and another 2006 (1) SA 474 SCA at 
paragraph 22 page 487 
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with the result that the failure of one necessarily divests the 

National Assembly of its legislative authority.” 

 

6.3 We submit that sections 118(1)(a), 59(1)(a), 72(1)(a) enjoins the 

relevant legislatures to facilitate public involvement.  The sections 

do not obliged the relevant legislatures to ensure public 

participation.  More importantly, we submit that facilitation means 

no more “make easy or easier”9. 

 

6.4 The question is not whether there was public involvement in the 

legislatures of KZN and EC but whether the legislatures met their 

constitutional obligations to facilitate, make easy or easier public 

involvement in their legislative and other processes. 

 

6.5 We submit that the Rules of the two legislatures do facilitate, 

make easy or easier the involvement of the public in the legislative 

and other processes of the legislatures and its committees.   

 

6.6 However, should the Court hold that the facilitation of public 

involvement as required by sections 118(1)(a), 59(1)(a), 72(1)(a) 

impels public hearings, then we submit that the evidence points to 

the EC having complied and KZN not.  We submit however, that 

                                                           
9 Concise Oxford English Dictionary, 10th Edition, revised, 2002 page 508 
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the provisions of section 118(1)(a) have no relevance to national 

legislative processes.   

 

6.7 Further, the requirements in section 74(8) of the Constitution for 

approval by legislature or legislatures concerned does not mean 

that an approval offered by the provincial legislature should be 

one that resulted from public hearings.  It is safe to accept that 

provincial legislatures represent the will of the people who elected 

them and that when the legislature gives its approval, in terms of 

section 74(8) of the Constitution it does so with the full mandate of 

the people of the province or provinces concerned.   

 

6.8 We submit that from the aforegoing that the first question must be 

answered in the negative and further that the legislatures of KZN 

and EC did not have to comply with the provisions of section 

118(1)(a) since the Twelfth Amendment and the Repealing Act 

were matters of national as opposed to provincial competence.  

Therefore, section 118(1)(a) did not require compliance by KZN 

and EC regarding the passing of the Twelfth Amendment. 
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 AD THE THIRD QUESTION 

 

7. The Court has directed that we answer the question whether the approval 

contemplated in section 74(8) is not invalid where for instance KZN and EC 

did not comply with the provisions of section 118(1)(a) of the Constitution.  

We submit the following: 

 

7.1 We maintain that the provisions of section 74(8) are not relevant 

to the constitutionality of the Twelfth Amendment for reasons that 

have already been addressed hereinabove.   

 

7.2 However, in the event the Court were to find that the provisions of 

section 74(8) are applicable, we submit that the approval 

furnished by KZN and EC do not have to flow from public 

involvement.  We submit that the facilitation for public involvement 

required in section 118(1)(a) is limited to: 

 

7.2.1 Provincial legislation and not national legislation; 

 

7.2.2 The duty on the provincial legislatures to make 

public participation easy or easier.  There is no 

evidence on record that the legislatures failed in this 

duty; and    
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7.2.3 That approval within the meaning of section 74(8) 

does not have to flow from public hearings. 

 

7.3 In the circumstances we submit that non-compliance with section 

118(1)(a) of the Constitution by any provincial legislature does not 

render defective any approval granted by a provincial legislature 

as required by section 74(8) of the Constitution (we are not 

conceding that section 74(8) bears any relevance to these 

proceedings). 

 

 

 AD THE FOURTH QUESTION 

 

8. The Court has directed that we answer the question whether the Twelfth 

Amendment would survive if the approval given in terms of section 74(8) was 

defective for want of meeting the requirements of section 118(1)(a).  We 

submit the following: 

 

8.1 We repeat the submissions that precede this paragraph that 

neither section 74(8) nor 118(1)(a) bears relevance to the 

constitutionality of the Twelfth Amendment.  

 

8.2 If the Court was to hold otherwise, the Twelfth Amendment would 

not survive constitutional muster.  We persist in the submissions 
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that the Twelfth Amendment meets the requirements of section 

74(3) of the Constitution and passes constitutional muster.   

 

 

 AD THE FIFTH QUESTION 

 

9. The Court has directed that we answer what the effect on the municipal 

areas affected and the elections held in the affected areas, if the Twelfth 

Amendment is invalid.  We submit the following: 

 

9.1 We defer to the submissions by the Independent Electoral 

Commission on what the effect would be of a declaration of 

invalidity of the Twelfth Amendment in respect of elections already 

held. 

 

9.2 We submit that the status quo ante would result with no legislative 

framework to deal with those consequences. 

 

10. For the reasons set out above, we submit that an appropriate order would be 

to suspend the declaration of invalidity and to afford the legislatures of the 

affected areas to meet the requirements of section 118(1)(a) of the 

Constitution.  Should an outcome of that process bring a result different from 

the approval given for the Twelfth Amendment (if section 74(8) of the 
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Constitution is held to be applicable) then the process must allow for the 

Demarcation Board to do its duties in terms of the Demarcation Act. 

 

 

 AD THE SIXTH QUESTION 

 

11. The Court has directed that we answer the question whether constitutional 

amendment must comply with the constitutional principles of rationality.  We 

submit as follows: 

 

11.1 A constitutional amendment must meet the foundational value 

respecting the supremacy of the Constitution and the Rule of Law.  

The supremacy of the Constitution provides that all law or conduct 

inconsistent with the Constitution is invalid.  The Rule of Law 

requires rational conduct or holds law or conduct that is irrational 

to be invalid.   

 

11.2 Notwithstanding the submissions made in paragraph 11.1 above, 

it is trite law that it is not in the province of the courts to second 

guess Parliament on the appropriateness of the implementation of  

policies where such policies have a rational connection to a 

legitimate government purpose.   
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11.3 We submit that government has furnished a rational basis for the 

passing of the Twelfth Amendment.  In this regard we refer to 

paragraph 5 of the supplementary affidavit filed on behalf of the 

Second and Third Respondents. 

 

11.4 We submit further that the argument offered by the Applicants that 

the passing of the Twelfth Amendment or locating Matatiele in the 

EC was to achieve “voter swap” has no merit.  The evidence is 

that the strength of the African National Congress in the Matatiele 

area was not materially affected by the passing of the Twelfth 

Amendment. 

 

 

D. CONCLUSION  

  

12.   We submit that the provisions of section 74(8) and 118(1)(a) of the 

Constitution bear no relevance to the constitutional validity of the Twelfth 

Amendment. 

 

 

 

DATED at JOHANNESBURG on this the      day of MARCH 2006. 
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______________________ 
I A M SEMENYA SC 
 
 
_______________________ 
I.V MALEKA SC 
 
 
_______________________ 
P NKUTA 
 
 
_______________________ 
N MAYET  
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