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A Introduction 

 

1. We refer to: 

 

• the Constitution of the Republic of South Africa Act, 108 of 1996, as 

amended, simply as “the Constitution”; 

 

• the Constitution Twelfth Amendment Act of 2005 as “the Twelfth 

Amendment”; 

 

• the Cross-boundary Municipalities Laws Repeal and Related 

Matters Act, 23 of 2005 as “the Repealing Act”; 

 

• the Local Government:  Municipal Demarcation Act, 27 of 1998, as 

amended as “the Demarcation Act”; 

 

• the Local Government:  Municipal Structures Act, 117 of 1998, as 

amended as “the Structures Act”; 

 

• the Local Government:  Cross-Boundary Municipalities Act, 29 of 

2000 as “the Cross-Boundary Municipalities Act”; 
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• the Re-determination of the Boundaries of Cross-boundary 

Municipalities Act, 6 of 2005, simply as “the Re-determination Act”; 

 

• the Intergovernmental Relations Frameworks Act, 13 of 2005 as 

“the Framework Act”; 

 

• the National Assembly as “the NA”; 

 

• the National Council of Provinces as “the NCOP”; 

 

• the NA and the NCOP collectively as “Parliament”; 

 

• the Province of KwaZulu-Natal as “KZN”; 

 

• the Province of Eastern Cape as “the EC”. 

 

 

2. In these submissions we deal,  

 

2.1 by way of introduction, with the nature of the widespread constitutional 

complaints raised by the applicants, and the unsatisfactory manner in 
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which they have been raised.  We submit, in that regard, that the 

complaints are generalised, and do not specify, with the required 

degree of specificity, and “accuracy in pleading”, the specific provisions 

of the Twelfth Amendment and the Repealing Act, which are alleged to 

be unconstitutional, and also the specific provisions of the Constitution 

which are said to have been violated by the Twelfth Amendment and 

the Repealing Act; 

 

2.2 thereafter, with the urgent application for direct access.  We submit, 

more fully below, that the applicants have failed to show that it is in the 

interests of justice that their constitutional complaints should be 

determined by means of an urgent direct access to this Court; 

 

2.3 the applicants’ attack against the Twelfth Amendment.  We will show 

that the applicants have now accepted that the Twelfth Amendment 

was passed in accordance with the requirements set out in section 74 

of the Constitution.1  We submit, more fully below, with reference to the 

judgments of this Court, that the Twelfth Amendment has become part 

 
1 Applicants’ Replying Affidavit: p 1324, para 7.3;  p 1329, para 14.4; 

 

 Applicants’ Written Submissions:  p 32, para 62. 
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of the Constitution and cannot be challenged on the ground that it is 

inconsistent with other parts of the Constitution.2 

 

2.4 the applicants’ attack against the Repealing Act.  We show, later in 

these submissions, that the applicants’ attack is based on a 

fundamental misconception about the purpose, meaning an effect of 

the Repealing Act.  We will, in that regard,  - 

 

2.4.1 refer to the legitimate governmental purpose for the 

enactment of the Repealing Act; 

 

2.4.2 deal with those provisions of the Repealing Act which, 

conceivably could be part of the applicants’ attack; 

 

2.4.3 show that the Repealing Act does not, in its terms, or by its 

effect, demarcate the boundaries of a municipality 

established in terms of the Structures Act and the 

Demarcation Act; 

 

 
2 United Democratic Movement v President of the Republic of South Africa and others;  Institute 

for Democracy in South Africa and another;  as Amici Curiae (No 2) 2003 (1) SA 495 (CC) para 

12. 
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2.5 the order sought by the first to third respondents, including the 

order as to costs, in the event the application is dismissed. 
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B The applicants’ approach 

 

3 In the founding affidavit, the primary concern raised by the applicants is that 

the municipality of Matatiele has been “removed” from the geographic 

boundaries of KZN and has now been “placed” within the geographic 

boundaries of the EC.3  The focus of that concern plainly relates to the shift 

in the provincial executive control of the municipality of Matatiele from KZN 

to the EC. 

 

4 In the replying affidavit, the applicants’ complaint has now been refined.  

They claim that the Twelfth Amendment and the Repealing Act have re-

determined the boundaries of the municipality of Matatiele by a process 

which circumvented the provisions of the Demarcation Act, and usurped the 

powers of the eighth respondent.4  In its refined form, the concern raised by 

the applicants focus only on the municipality of Matatiele, and no other 

 
3 Founding Affidavit:  p 18, paras 6.1 and 6.2. 
 
 
4 Replying Affidavit: p 1337, para 21.3 to p 1339, para 25, particularly the latter paragraph where 

the applicants say – 

 

      “Applicants take issue with what is stated in paragraphs 92.2 and 92.3.  The reference to 

a demarcation process which will follow the consequences of the Twelfth Amendment 

and the Repealing Act is hollow and empty because the demarcation has already been 

accomplished by these instruments, thereby circumventing the proper process and 

determination of the Municipality Demarcation Board.” 
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municipality.  

 

5 But the applicants have launched widespread attacks on the provisions of 

the Twelfth Amendment and the Repealing Act.  They do so despite the fact 

that the essence of their complaint is narrow, and is limited to the provincial 

executive control of the municipality of Matatiele, and the re-determination 

of its boundaries.  They do not explain why such broad attacks against the 

provisions of the Twelfth Amendment and the Repealing Act are justified. 

 

6 We point out in this regard that the Twelfth Amendment has brought about 

several amendments to the Constitution, namely: 

 

6.1 the amendment of section 103(1) by merely renumbering the sub-

paragraph of that subsection.  We fail to conceive how such an 

amendment could become a subject matter of constitutional attack by 

the applicants; 

 

6.2 the amendment to section 103(2), which introduces the concept of 

“geographical areas” in respect of the boundaries of the provinces.  

Once again, this amendment is one of form and not substance, and 

can hardly give rise to a constitutional attack; 
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6.3 the amendment of section 103(2), which inserts Schedule 1A that 

defines the geographical areas of the provinces, by reference to 

various maps referred to in that schedule.  The part of Schedule 1A, 

which could conceivably and legitimately be part of the applicants’ 

constitutional complaint, is that referred to in maps No 3 and 9 of 

Notice 1998 of 2005.  We fail to see how the rest of the maps referred 

to in Schedule 1A could conceivably be part of the applicants’ 

complaint; 

 

6.4 the amendment brought about by the insertion of subsection (3)(a) in 

section 103 of the Constitution, which authorises Parliament to 

promulgate legislation which may provide for measures that regulate, 

within a reasonable time, the legal, practical and other consequences 

that flow from re-determination of geographical areas of a province or 

provinces.  Once again, we are unable to comprehend why this 

provision of the Twelfth Amendment could legitimately become a target 

of constitutional attack;   

 

6.5 the repeal of sections 155(6A) and 157(4)(b) of the Constitution in 

order to do away with cross-boundary municipalities.  These 

amendments have been brought about by section 2 of the Twelfth 

Amendment.  We submit that there is no basis to attack section 2 of 
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the Twelfth Amendment, having regard to the fact that the applicants 

claim that the municipality of Matatiele has never been a cross-

boundary municipality.5 

 

7 The applicants have adopted the same approach in regard to their 

complaint against the Repealing Act.  They have not identified the specific 

provision or provisions of the Repealing Act which they claim to be 

inconsistent with the Constitution.   

 

8 The respondents have raised their concerns about the applicants’ 

generalised references to the Constitution and their widespread attacks to 

the provisions of the Twelfth Amendment and the Repealing Act.6   Despite 

these concerns, the applicants persist with their wholesale and generalised 

attacks of against the Twelfth Amendment and the Repealing Act.7 

 

9 We submit that the manner in which the applicants have mounted their 

constitutional attacks against the Twelfth Amendment and the Repealing Act 

 
5 Founding Affidavit:  p 20, para 7.4. 

 

6 First to Third Respondents’ Answering Affidavit:  p 231, para 4;  p 246, para 46. 
 
 
7 Replying Affidavit:  p 1322, para. 4.12. 
 
 



 
 

 

11

                                           

is impermissible.  The applicants are obliged to identify those specific 

provisions of the Twelfth Amendment and the Repealing Act which they 

claim to be inconsistent with the Constitution.  They are also obliged to 

explain why they say that those specific provisions of the Twelfth 

Amendment and the Repealing Act are inconsistent with the Constitution.8 

 

10 This Court has held, more than once, that accuracy in pleadings in matters 

where a litigant places reliance on the Constitution, in asserting a violation 

of a constitutional right is of utmost importance.9  Thus, it has been held that 

the fact that a wrong statutory provision has been attacked as being 

unconstitutional, cannot always be cured by the fact that the parties to the 

constitutional dispute have addressed argument on the correct statutory 

provision which give rise to the constitutional complaint.10   

 

11 We submit, by parity of reasoning, that where, as here, widespread 

constitutional attacks have been made, and direct access is sought for the 

determination of those attacks, there is a greater need for clarity and 
 

8 National Director of Public Prosecutions v Phillips and others 2002 (4) SA 60 (W), at 35-37. 
 
9 Shaik v Minister of Justice and Constitutional Development and others 2004 (3) SA 599 (CC) 

para 25;  Andrew Lionel Phillips and others v National Director of Public Prosecutions:  

Case No CCT55/04 of 7 October 2005 para 40. 

 

10 The Shaik judgment, para 23. 
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specificity as to the specific provisions of the Twelfth Amendment and the 

Repealing Act, which are alleged to be inconsistent with the Constitution. 

 

12 The fact that the respondents have endeavoured to respond to the 

applicants’ generalised constitutional attacks cannot in itself cure the 

defective way in which the applicants raise their constitutional attacks.  That 

in itself is a weighty matter which militates against, and detracts from, the 

grant of direct access.11 

 

13 The need to properly identify the provisions of the Twelfth Amendment and 

the Repealing Act which the applicants claim to be inconsistent with the 

Constitution, and the need to explain why those provisions are inconsistent 

with the Constitution, is not merely to inform the respondents of the case 

they have to meet, but also to assist this Court to determine the appropriate 

remedy, in the event that it holds that one or more of the constitutional 

attacks are well-founded. 

 

14 One again, we invite the applicants to identify the specific provisions of the 

Twelfth Amendment and the Repealing Act which they claim be inconsistent 

 
 
11 The Shaik judgment, para 25. 
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with the Constitution.  We also invite them to identify the specific provisions 

of the Constitution which the applicants claim to have been violated by the 

provisions of the Twelfth Amendment and the Repealing Act which they 

attack. 
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C The essence of the applicant’s complaints, as we perceive it.  

 

15 Stripped of all verbiage and rhetoric, the applicants’ real complaint is that 

the promulgation of the Twelfth Amendment and the Repealing Act 

interrupted the process of re-determination of the geographic boundaries of 

Matatiele which was embarked upon by the eighth respondent, in terms of 

the Demarcation Act.  They say as a result of that interruption, the eighth 

respondent did not complete its process of re-determination.  

 

16 The applicants say that the process was interrupted by the promulgation of 

the Twelfth Amendment and the Repealing Act, which have now re-

determined the geographic boundaries of Matatiele, and in so doing, these 

Acts have “circumvented” the process of re-determination of municipality 

boundaries that can, in terms of s 155(3)(b) of the Constitution and the 

Demarcation Act, only be implemented by the eighth respondent.  They say 

in that regard that - 

 

  “[I]t is clear that this amending legislation will have the effect of 

circumventing the Municipal Demarcation Board Process under the 

Demarcation Act and purporting to bring about the result desired by 
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the executive by decree, sanctioned by Parliament and the relevant 

provincial legislatures.”12

  

 And also, that  - 

 

       “[T]he re-determination process is under way by the Municipal 

Demarcation Board Process under the Demarcation Act and 

uncompleted.  It has not been cancelled or withdrawn, but has been 

purportedly destroyed by the actions of Parliament.”13

  

17 There is, though, a futile attempt on the part of applicants to draw broad 

conclusions in order to bolster their real and true complaint, as if those 

conclusions flow from that true complaint.  For instance,  

 

17.1 the applicants claim the Twelfth Amendment and the 

Repealing Act have removed Matatiele from KZN to the EC in 

violation of the constitutional and procedural rights of 

Matatiele and its people.14   

 
12  Founding Affidavit:  pp 26-27, para 9.10. 
 

13 Founding Affidavit:  p 28, para 9.12.4; Replying Affidavit:  p 1321, paras 4.6 – 4.7; p 1338 

para 23;  p 1339 para 25;  p 1345 para 40.2. 

 
14 Founding Affidavit:  p 18 paras 6.1 – 6.2.  
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17.2 they also claim that the removal of Matatiele from KZN to the 

EC is “contrary to the wishes of the overwhelming majority of 

the people in Matatiele and Maluti.”15 

 

18 We submit that the above conclusions are unfounded.  They do not, and 

cannot,  as a matter of logic, flow from the applicants’ true complaint.  There 

is also no constitutional basis for those conclusions.  We say so for the 

reasons that follow. 

 

19 A municipality such as Matatiele does not have a constitutional right to be or 

remain under the executive control of one or other province.  It follows 

therefore that Matatiele and its people cannot claim a constitutional 

entitlement to remain under the executive control of KZN. The applicants 

now accept that Matatiele and its people cannot claim such a constitutional 

right.16 

 

 
 
15 Founding Affidavit:  p 29 para 9.14 

 
16 Replying Affidavit p 1323 para 4.15, where the applicants say:-  
 
 
          “ Hence, this application does not contend that Matatiele Municipality has a constitutional 

right to remain forever in KwaZulu-Natal, but rather takes issue in respect of the manner 

of its removal from Kwa Zulu Natal.” 
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20 Parliament has the constitutional power to re-determine the geographic 

boundaries of provinces. That power flows from the express provisions of 

section 74(3)(b)(ii) of the Constitution.   

 

21 In the replying affidavit, the applicants say that they take issue in respect of 

the way Matatiele was removed from KZN to the EC.  We submit that that 

complaint is unfounded because the constitutional requirements for 

amendment of provincial boundaries are set out in section 74 of the 

Constitution. Once those requirements have been complied with, then an 

amendment of the Constitution will be valid, even if its effect is to remove a 

municipality from the executive control of one province and vest it in 

another. 

 

22 We submit that the requirements set out in section 74 of the Constitution are 

not a mere matter of form.  They provide a democratic process designed to 

promote public participation in respect of an amendment of the Constitution.  

They provide procedural rights and benefits to the public to participate in 

legislative process that is intended to amend, amongst others, the provincial 

boundaries, by making representations to the NA and the NCOP. 

 

23 The applicants accept that the third respondent gave notice, required in 
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terms of section 74(5)(a) of the Constitution, of the Twelfth Amendment.17  

The applicants made representations to the third respondent and the 

portfolio committee on justice and constitutional development in regard to 

the Twelfth Amendment.18  

 

24 We submit, therefore, that the applicants have exercised the procedural 

rights conferred upon them and the people of Matatiele, to make 

representations in respect of the Twelfth Amendment.  Their contention that 

the Twelfth Amendment was promulgated in breach of their constitutional 

and procedural right is mistaken, and not borne out by the facts that are 

common cause. 

 

 

 

 

 

 
17 Founding Affidavit:  p 25 para 9.7 to p 26 para 9.7.1;  Answering Affidavit:  p 262 para 89.2;  

p 778 paras 6-7.  The respondents’ averments in these paragraphs have not been denied or 

dealt with at all by the applicants in the replying affidavit.  We submit, therefore, that they must 

be taken as having been admitted. 

 

18 Founding Affidavit: p 32 para 11.4;  pp 124 – 142, Annexure "H” of the Founding Affidavit;  

Answering Affidavit:  p 781 para 15;  p 782 para 19 to p 783 para 23. 
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D Direct Access 

 

25 Section 167(6)(a) of the Constitution, read with rule 18 of the rules of this 

Court, empowers a litigant to approach this Court directly, as a court of the 

first and final instance, only when it is in the interests of justice to do so.  But 

direct access to this Court, is not to be had, simply for the asking. It is an 

extraordinary procedure and may only be granted whenever exceptional 

circumstances exist.   

 

26 It is trite that the showing of prospects of success is a relevant factor, but 

not by any means the only factor, which will be taken into account in the 

determination of whether the interests of justice justify the extra-ordinary 

step of direct access. We deal separately with the question of prospects of 

success and other relevant factors which show that the applicants have 

failed to satisfy the threshold requirements of section 167(6)(a) of the 

Constitution. 
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E Prospects of success 

 

27 We submit that the applicants’ attack against the Twelfth Amendment has 

no reasonable prospects of success.  That follows from the applicants’ 

concession that the Twelfth Amendment was passed in accordance with the 

special majority and special procedures described in section 74 of the 

Constitution.19 

 

28 The applicants now argue that the Twelfth Amendment is inconsistent with 

the Constitution and is itself unconstitutional.20  They now say, in their 

written submissions, that the Twelfth Amendment is inconsistent with 

section 155(3)(b) of the Constitution, and is therefore unconstitutional, to the 

extent that it “re-demarcates” the boundaries of Matatiele.21 

 

29 We submit that that contention is unfounded, and has been roundly rejected 

by this Court, when it held that  - 

 

 
19 Replying Affidavit: p 1324 para 7.3 and p 1329 para 14.4 
 
 
20 Replying Affidavit:  p 1322 para 4.12. 
 
 
21 The Applicants’ Written Submissions:  p 32 para 62. 
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    “ … The attack was clearly untenable because, even if s 135(4) of the 

Constitution was to be read as if it was in conflict with s 149(10) (I doubt 

very much that it was), an amendment to the Constitution which is in 

conflict with another part of the Constitution would simply have the effect 

of a pro tanto amendment or appeal, by implication, of the earlier 

provision as long as the amendment was adopted in compliance with the 

form and procedures prescribed by the Constitution. … ”22

 

 
30 The applicants rely on the judgment of this Court, in Executive Council, 

Western Cape v Minister of Provincial Affairs and Constitutional 

Development and another; Executive Council, KwaZulu-Natal v President of 

the Republic of South Africa and others23, in support of the contention that 

the Twelfth Amendment is inconsistent with section 155(3)(b) of the 

Constitution.   

 

31 We submit that the reliance on this judgment is mistaken, fundamentally 

because that judgment merely dealt with the provisions of the Structures 

Act, which sought to impair the powers of the eighth respondent, 

inconsistent with the provisions of section 155(3)(b) of the Constitution.  In 

 
22   Premier, KwaZulu-Natal and others v President of the Republic of South Africa and others 

1996 (1) SA 769 (CC), para. 8;  the UDM judgment, supra, paras 12 and 13. 

 

23 2000 (1) SA 661 (CC) para 55. 
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other words, that judgment dealt with the provisions of the Structures Act, 

which were found to be inconsistent with section 155(3)(b) of the 

Constitution.  The impugned provisions were part of ordinary legislation 

which was subject to the supremacy provisions of section 2 of the 

Constitution. 

 

32 Moreover, in the Western Cape case, this Court did not overrule its earlier 

judgments which held that an amendment of the Constitution cannot be 

declared invalid, simply because it conflicts with another part of the 

Constitution.  Instead, in a subsequent case that was decided after the 

Western Cape case the earlier decisions of this Court were followed with 

approval. 

 

33 We submit therefore that the applicants’ generalised attack on the 

provisions of the Twelfth Amendment does not have reasonable prospects 

of success.  That, in itself, is a weighty consideration of substantial import 

which justifies the dismissal of the application, without further delay. 
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F Other adequate remedies are available to the applicants. 

 

34 The applicants say that after the eighth respondent published its provisional 

re-determination of the boundaries of Matatiele on 20 October 2005, the 

eighth respondent discontinued the process of re-demarcation of the 

boundaries of Matatiele.  The eighth respondent is accused of having 

abrogated its responsibility by not finalizing that process.24   

 

35 The applicants argue that the actions of the eighth respondent, by not 

continuing with the process of re-demarcation, are “ultra vires” and not in 

accordance with the provisions of the Demarcation Act.25  They also argue 

that “legislative and executive decree” took over the subsequent process of 

re-determination.26 

 

36 More is said about the process that was followed by the eighth respondent 

after the publication of the provisional re-determination.  It is said that what 

the eighth respondent did, after the publication of the provisional re-

 
24 Replying Affidavit: p 1345, para 40.2. 
 
 
25 Replying Affidavit: p 1345, para 40.3. 
 
 
26 The Applicants’ Written Submissions:  p 38 para 73. 
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determination, was “nothing more than what was required by the Acts 

[presumably the Twelfth Amendment and the Repealing Act] and what had 

been requested of it by the second respondent.  The demarcation of 

Matatiele was presented as a fait accompli to the Demarcation Board 

[eighth respondent] and was accepted and treated as such by that Board, 

despite its earlier demarcation to the contrary.”27 

 

37 The applicants then conclude their trenchant accusation by contending that 

the eighth respondent did not apply itself independently to the process of re-

demarcation, after the promulgation of the Twelfth Amendment and the 

Repealing Act.28 

 

38 We submit, more fully below, that the applicants’ criticism of the eighth 

respondent is mistaken. But even if there is some merit in it, a remedy in the 

nature of a review, or a declaration of rights and obligations, would be an 

appropriate and adequate means to deal with that criticism.  The applicants 

have not shown why such a remedy has not been pursued, or why, if 

pursued, would not adequately and properly address their complaints.   

 

 
27 The Applicants’ Written Submissions:  p 38 para 74. 
 
 
28 The Applicants’ Written Submissions:  p 38 para 74. 
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39 Moreover, a remedy in the nature of the review, or declaration of rights and 

obligations, may be pursued in the ordinary course or by way of urgency.  It 

may be pursued within the ordinary hierarchical structure of the courts, than 

a drastic resort to an application for direct access to this Court., requiring a 

determination of the applicants’ accusations, in the face of disputed and 

genuine issues of fact. 

 

40 We therefore submit that the fact that the existence of other remedies to 

adequately and properly address the applicants’ concerns militate against 

the grant of leave for direct access. 
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G Improper way of raising constitutional attacks of legislation. 

 

41 The applicants have not confined their constitutional attacks against the 

Twelfth Amendment and the Repealing Act to the re-demarcation of the 

boundaries of the Matatiele by the eighth respondent.  Instead, they have 

raised constitutional attacks which are difficult to delineate, and ask that 

they be determined urgently. 

 

42 It is constitutionally a serious matter for any court to declare a statutory 

enactment of Parliament invalid, because such a declaration constitutes a 

serious invasion, albeit a constitutionally permissible one, by one arm of the 

State into the domain of another.  Moreover, a declaration of invalidity of a 

the Twelfth Amendment and the Repealing Act would not merely operate as 

between the applicants and the respondents, but will have wider effect and 

be generally binding on all other organs of State, including other provinces 

and municipalities.29 

 

43 A debate which carries a potential of such wider effects requires a careful 

approach to issues which are properly defined by litigants and adequately 

by persons with legitimate interests to those issues. 

 
 

29 Shaik’s judgment: para 23. 
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44 We submit that it is inappropriate and undesirable that the broad 

constitutional complaints raised by the applicants be determined urgently 

and by way of direct access. 
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H Exclusive jurisdiction. 

 

45 One of the factors relied upon by the applicants in seeking direct access is 

that this Court exercises exclusive jurisdiction to decide on the 

constitutionality of the Twelfth Amendment.  We accept that this Court has 

exclusive jurisdiction to determine the constitutional validity of the Twelfth 

Amendment.   

 

46 It has been said that the exclusive powers of this Court have, as their 

purpose, the preservation of comity between the judicial branch of 

government, on the one hand, and the legislative and executive branches of 

government on the other, by ensuring that only the highest court in 

constitutional matters intrudes into the domains of the principal legislative 

and executive organs of State.30 

 

47 We submit that the principle of comity requires that an inquiry into 

constitutional validity of a constitutional amendment should be carefully 

raised and pleaded. We have already shown that the applicants have failed 

to do so. 

 

 
30 President of the Republic of South Africa and others v South African Rugby Football Union and 

others 1999 (2) SA 14 (CC) para 29 
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48 It does not avail the applicants to rely on the exclusive jurisdiction of this 

Court, particularly where they have failed to establish reasonable prospect 

that the provisions of the Twelfth Amendment are unconstitutional.   

 

49 We therefore submit that the interests of justice do not require that the 

application be heard urgently and by way of direct access to this Court.  

Should direct access be granted, and should the application be heard 

urgently, we nevertheless submit that the application fails on its own 

demerits, for the reasons set out below. 
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I Applicants’ Constitutional Complaint 

 

50 The applicants have raised several constitutional issues.  Those that we 

have been able to identify are the following: 

 

50.1 The first is that the boundaries of Matatiele have been re-

determined unconstitutionally. 

 

50.2 The second is that Matatiele has never been a cross-boundary 

municipality and, therefore, cannot lawfully have been dealt with, 

and its boundaries cannot lawfully have been altered, as if it was a 

cross-boundary municipality.31 

 

50.3 The third is that Matatiele cannot lawfully be established by a notice 

published in section 2(4)(d) read with Schedule 5 of the Repealing 

Act, which is deemed to have been issued in terms of section 12 of 

the Structures Act, when that notice did not have a legal status at 

the time when it was issued.32 

 
31 Founding Affidavit:  p 20 para. 7.4;  p 27 para. 9.12.2;  p 29 para. 9.2.10;  Replying Affidavit:  

p 1329 para 11.1;  p 1326 paras. 14.5 to 14.6;  p 1345 para. 40.1. 

 
32 Founding Affidavit:  p 28 para. 9.12.9;  Replying Affidavit:  p 1340 para 28. 
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50.4 The fourth is that “the Executive” (presumably, including the first to 

third respondents) have acted inconsistently with the principles of 

co-operative governance set out in sections 40 and 41 of the 

Constitution.33  

 

51 In the sections that follow we deal with each of the constitutional issues in 

the order we have described them. 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
33 Founding Affidavit:  p 42 para. 13. 
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J  Re-determination of the boundaries of Matatiele  
 

52 It seems to us that the fundamental essence of the applicants’ complaint is 

that the manner in which the boundaries of Matatiele were re-determined 

was unconstitutional.  In other words, the core of the complaint is that there 

was a re-determination of the boundaries of Matatiele by means other than 

the procedure set out in terms of the Demarcation Act. 

 

53 The factual premise of the applicants’ complaint is that there was a re-

determination of the municipal boundaries of Matatiele.  They say that the 

effect of the promulgation of the Twelfth Amendment and the Repealing Act 

was to bring about a re-determination of those boundaries.  They then argue 

that that re-determination has circumvented the process of re-demarcation 

the process required in terms of the Demarcation Act. 

 

54 We do not accept that the promulgation of the Twelfth Amendment and the 

Repealing Act brought about the re-determination of the municipal 

boundaries of Matatiele. 

 

55 Even if it is held that the promulgation of the Twelfth Amendment and the 

Repealing Act re-determined the boundaries of Matatiele, we submit that 

that re-determination does not constitute the process of demarcation 
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contemplated in the Demarcation Act.  In other words, the re-determination 

in terms of the Twelfth Amendment and the Repealing Act did not, and was 

never intended to, dispense with the process of demarcation contemplated 

in the Demarcation Act.   

 

56 We submit that there is nothing in the Twelfth Amendment and in the 

Repealing Act which indicates a clear intention to dispense with or depart 

from the process of demarcation contemplated in the Demarcation Act.  It is, 

we submit, for that reason that the eighth respondent proceeded with and 

completed its process of demarcation of the municipal boundaries of 

Matatiele, after the Twelfth Amendment and the Repealing Act came into 

force. 
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K  Did The Twelfth Amendment and the Repealing Act re-determine the 
boundaries of Matatiele?  

 
57 In section C of the answering affidavit, the second respondent described the 

historical boundaries of provinces from the date when the Interim 

Constitution was adopted to the promulgation of the Twelfth Amendment.  

We do not repeat that description, for it has been admitted by the 

applicants.34   We submit that the necessary consequences that flow from 

that description is that the Constitution always contemplated that the 

provincial boundaries may be altered by Parliament, for as long as the 

alteration complies with the special majority and special procedures set out 

in section 74 of the Constitution. 

 

58 When the National Text was presented for certification to this Court, it was 

held that an amendment to the Constitution must be subject to stringent 

requirements relating to special majority and special procedures, in order to 

ensure that the Constitution (as “the supreme law of the land”) is protected 

against political agendas of ordinary majorities in Parliament.35  This Court 

 
34 Replying Affidavit:  p 1324 para 9. 
 
 
35 Ex parte Chairperson of the Constitutional Assembly:  In re Certification of the Constitution of 

the Republic of South Africa, 1996 (4) SA 744 (CC) para. 153. 

 



 
 

 

35

                                           

refused to certify the provisions of section 74, then set out in the National 

Text, because it did not provide for the special procedures required to 

amend the Constitution as prescribed by Constitutional Principal no XV. 

 

59 The provisions of section 74 in the Amended Text made provision for 

special procedures which had to be followed in order to pass an amendment 

to the Constitution.  Those special procedures were set out in subsections 

(4) to (7) of the Amended Text.  This Court certified those subsections of 

section 74, when it held that they complied with the special procedures 

required in terms of Constitutional Principle no XV.36 

 

60 A persistent claim made by the applicants is that the Twelfth Amendment 

and the Repealing Act were promulgated in haste, and reflect decisions of 

the Executive which are not apparently based on “any merit but political and 

ulterior factors”.37  We submit that that claim cannot be justified, having 

regard to the special majority and special procedures required to pass an 

amendment to the Constitution. 

 

 
36   Ex parte Chairperson of the Constitutional Assembly: In re Certification of the Amended Text 

of the Constitution of the Republic of South Africa 1996  1997 (2) SA 97 (CC) paras 49-52. 

 

37 Founding Affidavit:  p 33 para. 11.7. 
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61 Moreover, the applicants admit that those special majority and special 

procedures were complied with when the Twelfth Amendment was passed.  

It is clear also from the deliberations of the NA, when it debated the Twelfth 

Amendment, and voted on it that members of the NA who represented a 

cross-section of the political parties, spoke in favour of, and voted in 

support, of the Twelfth Amendment. 

 

62 We therefore submit that the applicants’ persistent accusation of haste and 

ulterior political motives is not borne out by the facts.  

 

63 In the answering affidavit, the second respondent indicates how the Twelfth 

Amendment sought to re-determine the geographical areas of the 

provinces.  He states, in that regard, that the geographic areas of provinces 

were re-determined by reference to municipal demarcation maps.38 

 

64 The second respondent also refers to the explanatory memorandum which 

was annexed to the Twelfth Amendment when it was published for public 

comment, and was being considered as a Bill.  The explanatory 

memorandum indicated that the reason for defining the geographical areas 

of the provinces with reference to municipal demarcation maps is to avoid 

 
38 Answering Affidavit:  p 247 para. 49. 
 
 



 
 

 

37

                                           

subsequent amendment to the Constitution, when the inner boundaries of 

metropolitan and district municipalities are changed in the future.39 

 

65 The applicants do not deny the explanations given by the second 

respondent for the adoption of municipal demarcation maps in re-

determining the geographical areas of provinces.40  All that the applicants 

say is that the geographical shape of Matatiele, which was determined by 

the eighth respondent on 18 July 2000 has changed, when one has regard 

to the map of the Alfred Nzo District Municipality, which has been 

incorporated in Schedule 1A of the Constitution, and published in the 

Repealing Act41 

 

66 We submit that the Twelfth Amendment and the Repealing Act did not re-

determine the geographic boundaries of Matatiele.  The effect of the maps 

published in Schedule 1A of the Twelfth Amendment, and the demarcation 

referred to in first and second columns of Schedule 2 of the Repealing Act, 

insofar as they relate to Matatiele, is that, as a local municipality, Matatiele 

would no longer form part of Sisonke district municipality, but would form 

 
39 Answering Affidavit:  p 248 para. 51. 
 
 
40 Replying Affidavit:  p 1331 paras 15.1 to 15.2. 
 
 
41 Replying Affidavit:  p 1332 paras. 15.4 to 15.6;  p 1333 paras 15.7.3 to 15.7.4. 
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part of Alfred Nzo district municipality.  The former is a district municipality 

which falls under the executive control of KZN, and the latter is a district 

municipality which falls under the executive authority of the EC.  It therefore 

means that Matatiele, as a local municipality, will fall under the executive 

control of the EC. 

 

67 The contentions made in the applicants’ written submissions indicate that 

the complaint that the boundaries of Matatiele have been re-determined is 

fallacious.  There, the applicants make it clear, when they say that the effect 

of the Twelfth Amendment and the Repealing Act is to “re-demarcate” the 

boundaries of Matatiele, that what they mean is that the geographical area 

of Matatiele would be excised from Sisonke district municipality and would 

be annexed to Alfred Nzo district municipality.42  

 

68 We submit that the excision of the geographical area of Matatiele from 

Sisonke district municipality and the annexation thereof to Alfred Nzo district 

municipality would not constitute a re-demarcation of the boundaries of 

Matatiele. 

 

69 The effect of the maps described in Schedule 1A of the Twelfth Amendment 

and the demarcation referred to in Schedule 2 of the Repealing Act is that 
 

42 The Applicant’s Written Submissions:  p 20 para 38. 
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the whole of the geographical area of Matatiele would now fall within the 

geographical area of one province, namely, the EC.  That would mean that 

the EC would exercise executive authority and responsibility over Matatiele.   

 

70 We therefore submit that the geographical boundaries of Matatiele have not 

been re-determined by the Twelfth Amendment and the Repealing Act.   
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L Did the eighth respondent re-determine the boundaries of Matatiele? 

 

 

71 Should it be held that the way in which Schedule 1A of the Constitution re-

determined the geographical boundaries of KZN and the EC resulted in the 

re-determination of the geographical boundaries of Matatiele, we submit that 

that in itself did not mean that the eighth respondent was deprived of, and 

did not exercise, its powers to make its own re-determination, in terms of the 

provisions of the Demarcation Act.  We say so for the following reasons. 

 

72 Nowhere in the Twelfth Amendment is there an express provision which 

deprives the eighth respondent of the statutory powers to determine or re-

determine boundaries of municipalities.  We submit that subsection (3) of 

s 103, read with Schedule 1A of the Constitution is not capable of an 

interpretation which, by implication, would deprive the eighth respondent of 

its statutory powers to determine or re-determine boundaries of a 

municipality, including those of Matatiele.   

 

73 That is so because the Twelfth Amendment does not purport to amend 

section 155(3)(b) of the Constitution.  It therefore means that the 

determination or re-determination of municipal boundaries ought still to be 

made by the eighth respondent. 
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74 The eighth respondent makes it clear, in the affidavit filed on its behalf, that 

on or about 21 November 2005 it published a notice proposing re-

determination of boundaries of municipalities in line with the imminent 

promulgation of the Twelfth Amendment and the Repealing Act.43  The 

publication of the notices proposing the re-determination of the municipal 

boundaries is not disputed by the applicants.44  The applicants argue that 

the eighth respondent did not act in terms of the Demarcation Act when it 

made the publication. 

 

75 The eighth respondent says that when it made the publication, it took into 

account the fact that provincial boundaries, as reflected in the Twelfth 

Amendment, when it was still a Bill, would be altered in terms of Schedule 

1A.45  The re-determination published by the eighth respondent on 21 

November 2005 in regard to Matatiele was that - 

 

                 “The whole of the magisterial district of Moluti, together with the 

district management area, ECDMA44, and the small Matatiele area 

within Umzimvubu had to be excluded from Umzimvubu Local 

Municipality and included into the Matatiele Local Municipality.  
 

43 Eighth Respondent’s Affidavit:  pp 1169 para 18 to 1170 para 19. 
 
 
44 Replying Affidavit:  p 1346 para 41. 
 
 
45 Eighth Respondent’s Affidavit:  p 1169 para 18. 



 
 

 

42

                                           

The remainder of Umzimvubu and the new Matatiele constitute the 

Alfred Nzo District Municipality.”46

 

76 The proposed re-determination by the eighth respondent was confirmed by 

the eighth respondent in its subsequent decision published in the 

Government Gazette of 27 December 2005.47  We emphasize that in the 

Government Gazette, the eighth respondent made it clear that the published 

re-determination was made, in terms of section 21(5)(c) of the Demarcation 

Act, read with the Structures Act, the Twelfth Amendment and the 

Repealing Act. 

 

77 The eighth respondent made it clear that the re-determination published in 

the Government Gazette of 27 December 2005 constitutes its decision.48  

The applicants do not deny at all that the publication in the Government 

Gazette of 27 December 2005 was made by the eighth respondent.49  They 

merely argue that the decision recorded therein was “produced as a result 

 
46 Eighth Respondent’s Affidavit: p 1233. 
 
 
47 Eighth Respondent’s Affidavit: p 1243, Annexure “MDB11”. 
 
 
48 Eighth Respondent’s Affidavit: p 1170, para. 21. 
49 Replying Affidavit:  p 1346 para 42. 
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of the Minister’s [second respondent’s] requests and the enactment of the 

two Acts …”.50 

 

78 We submit that it is clear, on the facts that are not disputed by the 

applicants, that the eighth respondent published its proposed re-

determination of the boundaries of Matatiele.  It is also clear that that 

proposed re-determination was subsequently confirmed by the eighth 

respondent. That is the re-determination referred to in section 2 of the 

Repealing Act and Schedule 2 thereof. 

 

79 The fact that the applicants perceive that that re-determination reflects the 

request of the second respondent, or the provisions of the Twelfth 

Amendment and the Repealing Act does not mean that the eighth 

respondent did not make the re-determination.  If, as appears to be the 

case, that the applicants’ complaint is that the eighth respondent failed to 

properly discharge its statutory functions and duties, then the remedy lies 

elsewhere than to make broad and sweeping attacks against the provisions 

of the Twelfth Amendment and the Repealing Act. 

 

 
50 Replying Affidavit:  p 1346 para 42. 
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80 We therefore submit that, on the facts that cannot sensibly be disputed by 

the applicants, the eighth respondent made a re-determination, as it was 

required to do, in terms of the terms of the Demarcation Act.  
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M Cross-boundary municipalities  

 

81 The applicants say that Matatiele was never established as a cross-

boundary municipality, in terms of section 90 of the Structures Act, the 

Cross-Boundary Municipalities Act and the Re-Determination Act.  They say 

the provisions of the Twelfth Amendment and the Repealing Act cannot 

lawfully be applied to Matatiele, simply because it was never established as 

a cross-boundary municipality. 

 

82 It is not altogether clear to us what is the significance of the applicants’ 

claim that it was not established as a cross-boundary municipality.  It seems 

to us that the claim is made in order to support the applicants’ contention 

that its boundaries cannot lawfully be changed in terms of the Twelfth 

Amendment and the Repealing Act, simply because these Acts deal with 

cross-boundary municipalities. 

 

83 We have already shown that the boundaries of Matatiele were re-

determined by the eighth respondent, in terms of the provisions of the 

Demarcation Act, the Structures Act, the Twelfth Amendment and the 

Repealing Act.  We submit therefore that in the light of that re-determination, 

the factual premise of the applicants’ contention is mistaken. 
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84 Should it be held, however, that the boundaries of Matatiele were in fact re-

determined in terms of the provisions of the Twelfth Amendment and the 

Repealing Act, we submit then that that re-determination could not have 

been rendered unconstitutional or illegal, simply because of the fact that the 

applicant was not a cross-boundary municipality. 

 

85 The respondents traced the history of cross-boundary municipalities.  They 

explained at length how the notion of cross-boundary municipality found its 

way into the provisions of the Constitution, when subsection (6A) was 

inserted in s 155 of the Constitution on 30 October 1998 by means of the 

Constitution of the Republic of South Africa Second Amendment Act, 1998. 

 

86 The applicants do not deny that after subsection (6A) of s 155 of the 

Constitution came into force, sixteen cross-boundary municipalities were 

established.51 

 

87 The respondents also explained the difficulties associated with the proper 

administration of cross-boundary municipalities.  These practical difficulties 

arise mainly from the fact that a cross-boundary municipality would 

ordinarily be subject to the joint executive control of provinces in whose 

territory the cross-boundary municipalities fall. 
 

51 Answering Affidavit:  p 237 para 18;  p 238 para 21;  Replying Affidavit: p 13???5, para. 10. 
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88 The applicants do not deny the nature and extent of the practical difficulties 

associated with the administration of cross-boundary municipalities, as 

explained by the second respondent.  The applicants take the attitude that 

the second respondents’ averments in that regard are simply irrelevant to 

the application, because they say that the Matatiele was never a cross-

boundary municipality.52 

 

89 We submit that the applicants are mistaken in their view, because the 

respondents’ explanations constitute evidence of a legitimate governmental 

purpose for the enactment of theTwelfth Amendment and the Repealing 

Act.53 

 

90 The respondents’ averments also indicate that the issue of cross-boundary 

municipalities and the difficulties associated with it have always been of 

concern to the State, over a period of time.  Those issues were considered 

by the Presidential Coordinating Council at its meeting of 1 November 2002, 

 
52  Replying Affidavit: p 1325 para 11.1. 
 
53   New National Party of South Africa v Government of the Republic of South Africa and others 

1999 (3) SA 191(CC) para 19. 
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where a report on the difficulties associated with the administration of cross-

boundary municipalities was tabled and adopted.54 

 

91 Furthermore, the respondents show that there were other investigations 

relating to the issue of cross-boundary municipalities.  They refer to the 

report which was submitted to the Department of Provincial and Local 

Government on 31 May 2002 prepared by the eighth respondent on cross-

boundary municipalities.55 

 

92 What this uncontested evidence shows is that Parliament did not act 

arbitrarily or capriciously when it promulgated the Twelfth Amendment and 

the Repealing Act, in order to eradicate the cross-boundary municipalities 

and difficulties arising from the administration of cross-boundary 

municipalities.  We therefore submit that the respondents’ evidence is 

relevant, and that it ill-behoves the applicants to say that it is irrelevant. 

 

93 We also submit that the applicants’ suggestion that the Twelfth Amendment 

and the Repealing Act cannot apply to Matatiele because it was not 

 
54  Answering Affidavit:  p 238 para 22 to p 240 para 26. 
 
 
55   Answering Affidavit:  p 243 para 34. 
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established as a cross-boundary municipality is mistaken.  We say so for 

the following reasons: 

 

93.1 The respondents indicate that although Matatiele was not 

established formally as a cross-boundary municipality, it 

nevertheless constituted jurisdictionally a cross-boundary enclave 

in the sense that its territorial area was spread across the 

geographical areas of two provinces, namely KZN and the EC.  

The respondents say in that regard: 

 

      “Though Matatiele is not a cross-boundary municipality, it is 

a cross-boundary jurisdictional enclave similar to a cross-

boundary municipality.  It is common cause that the Maluti 

area and the Municipality of Matatiele constitute a cohesive 

and integrated community, (this is motivated in the Trengove 

Commission Report)” 56

 

93.2 The applicants have not disputed the above evidence.57  Instead, 

they argue that that evidence is irrelevant.58 

 
56 Answering Affidavit:  p 245 para 42. 
 
 
57 Replying Affidavit: pp 1327 para 13.1 to 1328 para 13.4. 
 
 
58 Replying Affidavit: p 1327 para 13.1. 
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93.3 We submit that the applicants are mistaken in their view that the 

above evidence of the respondent is irrelevant.  On the contrary, 

that evidence is vitally important to the approach adopted by the 

respondents when they treated Matatiele similar to cross-boundary 

municipalities established in terms of the provisions of section 90 of 

the Structures Act. 

 

94 The absurdity in the applicants’ contention is this:  in order to address the 

legitimate concerns that arise from the administration of cross-boundary 

municipalities, in regard Matatiele, the respondents would have to, firstly, 

declare and establish Matatiele as a cross-boundary municipality in terms of 

section 90 of the Structures Act; thereafter, they would then have to dis-

establish Matatiele as a cross-boundary municipality. 

 

95 That would simply mean that the respondents would then have to follow a 

process which would result in the establishment of a cross-boundary 

municipality, when the provisions of section 155(6A) of the Constitution 

which authorizes the establishment of such a municipality is repealed by 

section 2 of the Twelfth Amendment and when section 90 of the Structures 

Act is repealed by the Repealing Act. 
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96 We submit that such an approach would be futile.  Moreover, the applicants 

have not shown what advantage would be gained by pursuing such an 

approach.   

 

97 In any event, it has always been competent for the respondents to treat the 

Matatiele similarly to other cross-boundary municipalities, in order to 

achieve the objectives of the Twelfth Amendment. 

 

98 We conclude this section of our submissions by referring to the denial made 

by the applicants in paragraph 13.4 of their replying affidavit, to the 

averments set out in paragraph 43 and portion of paragraph 42 of the 

answering affidavit.  We submit that the denial of the applicants in that 

regard is meaningless as it is a bald denial, unsupported by facts.   

 

99 That denial cannot defeat relevant evidence set out by the respondents in 

paragraphs 42 and 43 of their answering affidavit, which indicate the historic 

connection between Matatiele and Maluti, the current administrative status 

of Matatiele in regard to its income and spending patterns, and how the 

people of Maluti contribute to the revenue of Matatiele, and why it is 

important that the two of them should be conjoined as part of one district 

municipality. 
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100 We therefore submit that the respondents have established a rational basis 

to treat Matatiele similar to cross-boundary municipalities, in order to 

achieve the objectives of the Twelfth Amendment and the Repealing Act.  It 

follows therefore that there is no basis for the applicants to argue that the 

provisions of the Twelfth Amendment and the Repealing Act could not 

lawfully be applied to Matatiele. 
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N  The applicants’ remaining attacks against the Twelfth Amendment and 

Repealing Act.  

 

101 We have already dealt with some of the attacks against the Twelfth 

Amendment and the Repealing Act.  In this section we deal with the 

remaining attacks which we have not yet dealt with.  They are that: 

 

101.1 The Twelfth Amendment and the Repealing Act were promulgated 

in a way which circumvented the procedural and constitutional 

rights of Matatiele and its people.59 

 

101.2 The contention that the first to third respondents have chosen a 

path which is unconstitutional and ultra vires, presumably when they 

took legislative steps that led to the promulgation of the Twelfth 

Amendment and the Repealing Act.60 

 

101.3 The Twelfth Amendment and the Repealing Act have the effect of 

circumventing the process of demarcation embarked upon by the 

 
59 Founding Affidavit: p 18 paras 6.1 to 6.2. 
 
60 Founding Affidavit: p 18 paras 6.1 to 6.3. 
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eighth respondent, in order to bring about the results desired by “the 

Executive”.61   

 

101.4 The re-determination of geographic areas of the provinces set out in 

Schedule 1A of the Constitution is defective because Parliament did 

not have the power to re-determine municipal boundaries.62   

 

101.5 The actions of Parliament destroyed the uncompleted demarcation 

process embarked upon by the eighth respondent.63 

 

101.6 The applicants’ submissions to the second respondent on the 

Twelfth Amendment, when it was being considered as a Bill, were 

ignored, and that is inconsistent with the principle of legality and 

cooperative governance.64 

 

102 It is not clear to us whether the applicants persist with all of these attacks, 

in the light of its concession that the Twelfth Amendment was passed in 

accordance with the provisions of section 74 of the Constitution, and also in 
 

61 Founding Affidavit: p 26 para 9.10. 
 
62 Founding Affidavit: p 27 para 9.12.3. 
 
63 Founding Affidavit: p 28 para 9.12.4. 
 
64 Founding Affidavit: p 33 para 11.8;  Applicants’ Written Submissions: p 25 paras 47 - 49. 
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the light of their acceptance of the respondents’ evidence which shows a 

legitimate governmental purpose for the promulgation of the Repealing Act.  

We deal with each of these attacks, insofar as the applicants persist with 

them. 
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O Did the Twelfth Amendment and the Repealing Act circumvent the 

procedural and constitutional rights of Matatiele and its people?  

 

103 The respondents have invited the applicants to indicate the provisions of the 

Constitution on which the applicants rely in support of their contention that 

the Twelfth Amendment and the Repealing Act circumvented the 

constitutional rights of Matatiele and its people.65  But the applicants did not 

rise up to the challenge. They have failed to identify the specific provisions 

of the Constitution upon which they predicate the constitutional rights 

asserted by them. Instead, they now contend that the existence of the 

asserted constitutional is a matter of legal argument.66 

 

104 We submit that it is impermissible for the applicants to merely claim that the 

constitutional rights they assert is a matter of legal argument.  That cannot 

be the case, for the applicants are obliged to plead their case with a 

reasonable degree of accuracy.67  We submit that the fact that the 

applicants have, thus far, been unable to identify the constitutional rights 

 
65 Answering Affidavit: p 231 paras 3 and 4; p 246 para 46. 
 
 
66 Replying Affidavit: pp 1323 para 7.1 to 1324 para 7.5;  p 1328 para 14.1. 
 
 
67 Zondi v Member of Executive Council for Traditional and Local Government Affairs and others  

2005 (4) BCLR 347 (CC) para 19. 
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asserted by them in support of their claim, must mean that no such right 

exists. 

 

105 We add that the applicants now accept that Matatiele and its people do not 

have a constitutional right to remain under the executive control of KZN.68  

The logical consequence of that concession is that it cannot be seriously 

contended that there is a constitutional right to prevent the transfer of the 

executive control of Matatiele from KZN to the EC, by re-drawing the 

boundaries of the two provinces in terms of an amendment that has met the 

special majority and special procedures prescribed in section 74(4) to (7) of 

the Constitution. 

 

106 Insofar as the applicants say that Matatiele and its people have procedural 

rights relating to the promulgation of the Twelfth Amendment, we submit 

that those procedural rights can only be derived from the special procedures 

set out in section 74(5) of the Constitution.  We submit that those procedural 

rights were not infringed in the process of enacting the Twelfth Amendment.   

 

107 It is common cause that Matatiele and other interested persons within its 

jurisdiction made representations on the Twelfth Amendment, before it was 

 
68 Replying Affidavit: p 1323 para 4.15. 
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promulgated.  It is also common cause that those representations were 

submitted to the NA and the NCOP for consideration during debates on the 

Twelfth Amendment in those houses of Parliament.  The applicants do not 

dispute that that was done.69  

 

108 We therefore submit that the applicants’ attack that the Twelfth Amendment 

and the Repealing Act violated the constitutional and procedural rights of 

Matatiele and its people is unfounded. 

 

 

 

 

 

 

 

 

 

 

 

 

 
69 Answering Affidavit: p 778 paras 7 to  9;  p 781 para 15 to 782 para 17;  p 885 para 1(a). 
 
 



 
 

 

59

P Did the first to third respondents choose a path which was 

unconstitutional and ultra vires? 

 

 

109 It is not altogether clear to us what path the applicants refer to, which is 

alleged to be ultra vires and unconstitutional.  We submit that the path which 

may give rise to a constitutional concern is that which is inconsistent with 

the special majority and special procedures required to pass an amendment 

of the Constitution.   

 

110 We submit that once the applicants accept that the special majority and 

special procedures required in terms of section 74(4) to (7) of the 

Constitution were complied with, when the Twelfth Amendment was passed, 

then there can no longer be a constitutional complaint of the sort asserted 

by the applicants. 

 

111 We therefore submit that the applicants’ concession that the requirements of 

section 74 were complied with when the Twelfth Amendment was passed, 

places an insuperable obstacle to their complaint. 
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Q The Twelfth Amendment and the Repealing Act have the effect of 

circumventing the demarcation process embarked upon by the eighth 

respondent 
 

 

112 We have already submitted that the Twelfth Amendment and the Repealing 

Act did not have the effect of re-demarcating the boundaries of Matatiele.  

We now deal with the applicants’ contention that the effect of the 

promulgation of the Twelfth Amendment and the Repealing Act was to 

circumvent the process of the demarcation embarked upon by the eighth 

respondent. 

 

113 The applicants say that up to the publication of the provisional re-

determination by the eighth respondent on 20 October 2005 in the 

Provincial Gazette of KZN, the process of demarcation followed by the 

eighth respondent was proper and regular.70  They associate themselves 

with that provisional re-determination because they say it reflected their 

 
70   Founding Affidavit: p 24 para 9.2;  p 57 Annexure “B” of the Founding Affidavit;  Replying 

Affidavit:  p 1338 para. 23, where the applicants say - 

 
           “ Applicants’ complaint is that the proper procedure did take place up to the provisional 

determination of the municipal Demarcation Board which is Annexure “AB” to the 

founding affidavit, but that thereafter the Executive usurped the process and produced a 

result by legislation contrary to the provisional determination.” 
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views. The applicants say thereafter the process was interrupted and 

usurped by the Executive.   

 

114 There is no factual basis for that contention.  The affidavit of the eighth 

respondent makes it clear that after the provisional re-determination, it 

proceeded to make a final re-determination which was published on 27 

December 2005.  We therefore submit that there is no basis for the 

applicants’ contention. 

 

115 It seems to us that the applicants’ true complaint is that the provisional re-

determination published on 20 October 2005 differs from the final re-

determination published on 27 December 2005.  We submit that such a 

difference does not constitute usurpation of the powers of the eighth 

respondent by the Executive.  
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R Did Parliament have the powers to re-determine municipal 

boundaries? 

 

116 We repeat our submission that Parliament did not purport to re-determine 

boundaries of municipalities, when in promulgated the Twelfth Amendment 

and the Repealing Act. All that Parliament has done was to provide for the 

re-determine the boundaries of provinces in terms of section 103 (2) of the 

Constitution. 

 

117 We also repeat our submission that Parliament has the power to provide for 

such a re-determination. That flows from the provisions of section 74 (3) of 

the Constitution.  
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S Did actions of Parliament destroy the process of re-determination 

embarked upon by the eighth respondent? 

 

118 We have already submitted that there is no factual basis for this contention. 

 

119  The applicants persist with their contention, in the light of the eighth 

respondent version. That version is not fanciful, or hopelessly lacking in 

candour, as to be rejected on the papers. 

 

120 Now that the applicants have elected to pursue their contention, in the face 

of clear disputed issue of fact, then this part of the application should be 

resolved on the version of the eighth respondent, in accordance with the 

well-known Plascon rule. 
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T Were the submissions of the applicants ignored? 

 

121 We have already shown that all of the applicant’s submissions were 

submitted to the NA and the NCOP for consideration by those houses of 

Parliament. It is common cause that that was done.  

 

122 It is also common cause that the applicants made representation to the 

portfolio committee on justice and constitutional development.  

 

123 The applicants seem to suggest that their views had to prevail, and because 

they did not, then they were ignored.  That suggestion is simply mistaken. 

Parliamentary democracy was not subverted in this case. We submit that 

the promulgation of the Twelfth Amendment and the Repealing Act is the 

product of Parliamentary democracy which is contemplated by the 

Constitution.  
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U Breach of co-operative governance 

 

124 We have not been able to establish a constitutional principle which would 

ground an attack on an amendment to the Constitution and an Act of 

Parliament, on the ground that “the Executive” and Parliament failed to 

observe the principle of co-operative governance.  

 

125 We submit that no such principle exists, as part of or constitutional 

jurisprudence. As far as we have been able to establish, the principle of co-

operative governance is a desirable means at the disposal of this Court to 

ensure that organs of State take all reasonable efforts to resolve their 

difference without resort to unnecessary litigation. 

 

126 In the National Gambling Board case71 this Court refused to grant direct 

access where the organs of State resorted to unnecessary litigation.72  The 

Framework Act has now been passed to provide for mechanism to achieve 

co-operative governance contemplated in section 41 of the Constitution. It 

regulates attempts to resolve “intergovernmental disputes” by means of 

procedures set out in chapter 4 thereof. 

 
71   National Gambling Board v Premier, KwaZulu-Natal and Others 2002  (2) SA 715  (CC). 
 
 
72 Paras 31 to 37.  
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127 Section 1 of the Framework Act defines intergovernmental dispute as – 

 

“a dispute between different governments or between organs of state from 

different governments concerning a matter  

 

(a) arising from - 

   

 (i) a statutory power or function assigned to any of the parties; 

OR 

 

 (ii) an agreement between the parties regarding the 

implementation of a statutory power or function; and 

 

(b) which is justiciable in a court of law,” 

 

  

128  We submit that there is no dispute in this case which can properly be 

regarded as an intergovernmental dispute within the meaning of section 1 of 

the Framework Act. The subject-matter of the application launched by the 

applicants is that their views did not prevail when the Twelfth Amendment 

and the Repealing Act were passed. 
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129 We also point out section 2(2)(a) of the Framework Act makes it clear that it 

does not apply to Parliament.  It follows therefore that the applicant cannot 

rely on the principle of co-operative governance to found a cause of action 

in support of its complaints. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

V Section 12 notices 
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130 The applicants say that it would not be lawful for establishment of Matatiele 

in terms of a proposed notice, contemplated to in section 12 of the 

Structures Act which, which is referred to in section 2(4)(b) of the Repealing 

Act read with Schedule 5 thereof.  They say that such a notice is not and 

could not have been lawful, when it was issued in respect of Matatiele.  

 

131 The Repealing Act refers to the section 12 notices, in the context of the 

preparation of local government elections. It is common cause that those 

elections are due to be held on 1 March 2006. 

 

132 We submit that the applicants’ contention is mistaken, for two reasons: 

 

132.1 the first is that section 103(3) of the Constitution empowers 

Parliament to pass national legislation which may provide for 

measures to regulate, within a reasonable time, legal, practical and 

other consequences that flow from the re-determination of 

geographical areas of provinces. 

 

132.2 the provisions of section 2(4)(b) of the Repealing Act constitute part 

of national legislation contemplated in section 103(3) of the 

Constitution. They constitute a legal and practical step that is 

necessary for the purpose of the forthcoming election, because 
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section 12 notices have to be issued, in order to lawfully hold local 

government elections. 

 

132.3 the second is that the provisions of section 14 of the Interpretation 

Act, 33 of 1957, permit the publication of those.  

 

132.4 We therefore submit that this complaint too, is mistaken 

 

 

 

 

 

 

 

 

 

 

 

 

 

W Conclusion 
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133 We request that the application be dismissed  

 

134 In the event the application is dismissed, we request that the applicants be 

ordered to pay the costs, jointly and severally.  Such a costs order is 

justified, in the circumstances of this case, where the constitutional attacks 

were widespread, and were pleaded un-intelligibly, without due regard to the 

rule for accuracy in pleading. 

 

135 The costs order sought by the respondents is also justified, having regard to 

the fact that most of the constitutional complaint were raised without a belief 

in they have substance, in law and fact. 

 

136 In the event a costs order is made, the respondents requests that it should 

include costs consequent upon employment of three counsel. The 

engagement of more than two counsel was necessitated by the complexity 

of the widespread attacks on the Twelfth Amendment and the Repealing 

Act, and the need to respond, by way of affidavits and written submissions, 

on the basis or urgency.   

 

 

 

DATED AT JOHANNESBURG on 9 February 2006. 
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