
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 73/05 

 

In the matter between: 

 

MATATIELE MUNICIPALITY AND TEN OTHERS               Applicants 
 
 
and 
 
 
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA       
 
AND TWELVE OTHERS                Respondents 
 

___________________________________________________________________________ 
 
 

AFFIDAVIT 
 
___________________________________________________________________________ 

 

I, the undersigned 

KGOSISEPHUTHABATHO GUSTAV LEKABE  

 

do hereby make an oath and say:- 

 

1.  

1.1. I am an adult male Attorney of the High Court of South Africa, practising 

as such as the State Attorney at the offices of the Johannesburg State 

Attorney, 10th Floor, North State Building, 95 Market Street, Cnr. Kruis 

Street, Johannesburg.  I am the head of the State Attorneys Office, 

Johannesburg. 
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1.2. I received instructions in this matter on behalf of first, second and third 

respondents on 28 December 2005 date.  Flowing from those 

instructions, I assigned Kenneth Sello Phuroe (“Phuroe”) an admitted 

attorney in my office to be responsible for the further conduct of the 

above matter.   

 

1.3. The facts herein contained are within my personal knowledge unless the 

context states otherwise and are to the best of my knowledge both true 

and correct. 

 

2. On the 5th day of January 2006 we received directions from the above Honourable 

Court regarding inter alia the date on which the answering affidavits, if any were 

to be filed.  The timeline for the filing of answering affidavits is indicated in the 

direction as 20 January 2006. 

 

3. Upon the service of applicants papers, I engaged the services of counsel to settle 

the necessary answering affidavits on behalf of the first, second and third 

respondents.  I am advised that counsel had the answering affidavits (affidavit of 

second respondent: Minister Sydney Mufumadi; third respondents Minister 

Mabandla, Mr. Labuschange and other confirmatory affidavits) ready for 

commissioning on 19 January 2006.  On the same day Phuroe received a 

commissioned answering affidavit of the second respondent only (“the main 

answering affidavit”). 
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4. On 20 January 2006, and at approximately 12h00, Phuroe received the 

commissioned affidavit of Mr. Labuschange.  On the same day, at approximately 

12h30 Phuroe received a commissioned affidavit of the third respondent.  Phuroe 

received the remaining commissioned affidavits at approximately 15h30.   

 

5. Phuroe realised that he would not have the collated answering affidavits (“the 

papers”) copied and ready for issue, service and filing on time.  He then 

communicated with the Registrar of the above Honourable Court by letter 

indicating his difficulties in complying with the directions of the above 

Honourable Court.  I annex hereto marked “KGL 1” a copy of the aforesaid letter. 

 

6. I confirmed the aforesaid request for an indulgence in the compliance with the 

directions of the above Honourable Court telephonically with the Registrar.  

 

7. Given the volume of the papers and the fact that the office photocopy machine 

was not functioning optimally, Phuroe took the papers to Postnet for 

photocopying and scanning.  He indicated to Postnet that the work was urgent.  

Despite this indication, Postnet returned the papers at approximately 13h00 on 

Monday 23 January 2006.  Phuroe then served a copy of the papers on the 

applicants correspondent attorneys at 14h10.  The papers were only issued 

thereafter. 

 

8. It is evident that Phuroe, upon realising that he would not be able to meet the 

timelines directed by the above Honourable Court for the filing of the papers, did 

not mitigate the situation by: 
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8.1. forwarding an electronic copy of the papers to the applicants attorneys to 

facilitate their preparation pending proper service in due course; 

 

8.2. alternatively, forwarding the papers to the applicant by facsimile; 

 

8.3. further alternatively, arranging that applicant attorneys have copies over 

the weekend of 21-22 January 2006. 

 

9. On 23 January 2006 I confronted Phuroe to establish why he did not consider any 

of the measures described in paragraph 8 above, to mitigate the difficulty.  Neither 

did he confer with counsel or myself.  Phuroe stated that it did not occur to him to 

take any of these measures as he was preoccupied with collating and arranging for 

the photocopying of the papers from the first, second and third respondents.      

 

10. It has also come to my attention that Ms. Darryn of the applicants attorneys 

attempted to obtain an electronic copy of the papers from Phuroe, without success.  

Phuroe’s explanation is that he did not have an electronic copy of the papers.  I 

am of the view that counsel would have made the electronic copy available had 

Phuroe asked for it. 

 

11. It has also come to my attention that the applicants attorneys caused a facsimile on 

23 January 2006 and at 9h28 complaining that they were still not in receipt of the 

papers.  Phuroe only saw the facsimile in the afternoon, at which stage papers had 

been duly served on the applicants’ correspondent attorneys.  I annex a 
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confirmatory affidavit of Phuroe regarding the matters that bear reference to him 

marked annexure “KGL 2”. 

 

12. I submit that the respondents’ failure to comply timeously with the direction of 

the above Honourable Court, was not wilful.  I submit that the first, second and 

third respondents did all that was expected of them and the delay in filing the 

papers timeously or mitigating the late filing was that of my office. 

 

13. I submit that it may please the above Honourable Court to grant first, second and 

third respondents condonation for the late filing of the papers.  

 

14. The present matter is indeed important to the respondents and should this 

Honourable Court not grant the condonation, the prejudice to the respondents 

would be substantial. 

 

15. I regret the inconvenience caused by my office. 

 

16. By virtue of the circumstances set out above, I respectfully submit that there was 

no wilful default on the part of the first, second and third respondents to comply 

with the directions of the above Honourable Court.   

 

 

 

 __________________________ 
 D E P O N E N T  
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I CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE KNOWS AND 

UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, WHICH WAS SIGNED AND 

SWORN TO IN FRONT OF ME AT                               ON THIS         DAY OF JANUARY 

2006. IN ADMINISTERING THE OATH, THE REQUIREMENTS OF REGULATION 

R2477 DATED 16 NOVEMBER 1984, AS AMENDED, HAVE BEEN FULFILLED. 

 

________________________________ 
 COMMISSIONER OF OATHS 


