
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Case No:  CCT 73/05 

 

MATATIELE MUNICIPALITY           First to 
AND OTHERS            Eleventh Applicants 

 

and 

 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA       First to 
AND OTHERS        Fifteenth Respondents 

 

THE ELECTORAL COMMISSION'S WRITTEN SUBMISSION 

 

 

1. In a judgment delivered on 27 February 2006, the Honourable Court 

gave certain directions of which directions (a)5 and (g) read as follows: 

 

"5. If non-compliance with the provisions of sections 74(8) 

and 118(1)(a) render the Twelfth Amendment invalid, 

either wholly or in part, what is the effect of this on the 

municipal areas affected and the elections held in the 

affected areas." 

 

"(g) Written submissions must be lodged by all parties by 23 

March 2006." 

 

2. The Electoral Commission ("the Commission") accepts that it is 

required to lodge a written submission by 23 March 2006 on the issue 

raised in direction (a)5 read with paragraphs [77] and [78] of the 
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judgment.  It is furthermore accepted that although an invalidation of the 

Twelfth Amendment and the Repeal Act may also affect a number of 

other cross-border and non-cross-border municipal areas, the 

Commission may confine its submission to the Matatiele and other 

municipal areas affected by the alteration of the KwaZulu-Natal/Eastern 

Cape provincial boundary. 

 

3. The Commission manages elections for municipal councils in terms of 

the Local Government: Municipal Electoral Act, No. 27 of 2000.  It is not 

involved in the establishment of municipalities; or the changing of 

municipal boundaries; or the determination of the number of seats in a 

council.  The Commission is therefore loathe to venture into an 

exhaustive analysis of all the legal consequences of a possible striking 

down of the Twelfth Amendment and the Repeal Act for the affected 

municipalities.   

 

4. To assess the electoral consequence of such an invalidation, it must of 

necessity, however, be accepted that, broadly speaking, the affected 

municipal areas will revert to municipalities with a status, areas of 

jurisdiction, wards and number of councillors as they existed 

immediately before 1 March 2006 - i.e. the municipalities as they 

existed when the general municipal elections were held on 5 December 

2000, but with re-determined boundaries wherever such re-

determinations became effective before 1 March 2006.  It is in those 

municipalities that council elections would have had to be held before 6 
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March 2006, and where such elections were not held before that date.  

Elections that were held in such municipal areas, or parts of such 

areas, on 1 March 2006, will be rendered of no consequence by the 

invalidation of the two Acts. 

 

5. Should these Acts be struck down, it will not be possible to immediately 

hold the elections that should have been held before 6 March 2006.  

Various aspects would have to be attended to by other role players 

before such elections can take place.  The Commission does not 

determine any boundaries other than those of its own voting districts.  

These do not transcend any municipal or ward boundaries and are 

consequently adjusted from time to time as needed.  Whilst the 

Commission will thus not play a direct role in the various steps that will 

precede the electoral process, it is essential that these steps be 

referred to for a complete understanding of their effects on the electoral 

process.  Not least, it will give an idea of the timeline that may be 

involved. 

 

6. There are numerous possibilities of what a new process and a fresh 

determination of provincial, municipal and ward boundaries may result 

in, and to try to deal with those in electoral terms would be speculative.  

This submission therefore deals with the fresh demarcation and 

electoral processes which will be required to revert to the pre-1 March 

situation and what that would entail.  Whatever other permutations may 
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evolve, the processes described for this particular scenario would by 

and large hold good for others as well. 

Changes in boundaries and composition of municipalities 

 

7. To best understand all the elements that are involved, it is appropriate 

to first describe the changes in boundaries and the composition of 

district councils that took place in preparation for the 1 March 2006 

elections.  A map of the Matatiele area for which elections were held on 

1 March 2006 is attached (annexure A).  The provincial boundary is 

indicated on the map as well as the locations of the District Councils of 

Alfred Nzo and Sisonke and their respective compositions in terms of 

the local municipalities within their boundaries.  A similar map 

(annexure B) is attached which indicates the situation that will be 

reverted to if the Twelfth Amendment and the Repeal Act are declared 

invalid. 

 

8. The two maps – being reflective of the changes that were made – show 

the following changes that were effected for the 2006 elections: 

 

9.1 The provincial boundary that previously ran on the western side 

of Matatiele, was moved to the eastern side of Matatiele.  This 

had the effect of moving the Matatiele Municipality to the 

Eastern Cape Province from KZN Province.  Further, the 

Umzimkhulu Municipality, which, as an enclave in the KZN 
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Province, used to be part of the Eastern Cape Province, became 

part of the KZN Province. 

 

9.2 The municipal boundaries for the Municipalities of Matatiele and 

Umzimvubu changed.  This resulted in the area of Maluti to the 

south, west and north of Matatiele, including the District 

Management Area ("DMA") known as O’Connor’s Camp and 

identified as ECDMA44, becoming part of the municipality of 

Matatiele.  The DMA apart, Maluti was previously part of 

Umzimvubu.  A map that identifies the areas in question is 

attached as annexure C. 

 

9.3 The compositions of the District Municipalities of Alfred Nzo and 

Sisonke changed.  The Alfred Nzo District Municipality used to 

consist of the Municipalities of Umzimvubu (Mount Ayliff) and 

Umzimkhulu and now consist of the municipalities of 

Umzimvubu and Matatiele, both with new municipal boundaries.  

The Sisonke District Municipality was changed by the “loss” of 

the Matatiele Municipality and the addition of the Umzimkhulu 

Municipality.  The Municipalities of Greater Kokstad, Kwa Sani 

(Underberg), Ingwe (Creighton), Ubuhlebezwe (Ixopo) and the 

District Management Area known as Mkhomazi Wilderness 

Area, identified as KZDMA43, remain part of the Sisonke District 

Municipality as before. 
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9. The change in the provincial boundary informed the composition of the 

two district municipalities since district municipalities could not 

transcend provincial boundaries. 

10. The changes in the municipal boundaries of Umzimvubu and Matatiele 

Municipalities obviously led to different numbers of registered voters 

than before living in each of them.  Approximate figures are as follows:   

 

10.1 In the case of Umzimvubu the number of registered voters 

decreased from 161 000 to 84 000 and in Matatiele it increased 

from 8 000 to 85 000.  This led to a re-determination (by the 

relevant MEC) of the number of councillors for each.  In the case 

of Umzimvubu the number of councillors decreased from 63 to 47 

and the number of wards from 32 to 24.   

 

10.2 In the case of Matatiele the number of councillors increased from 

5 to 48 and whilst previously its council was elected with only a 

proportional ballot, 24 wards were introduced.  The variation in 

voter and ward numbers in turn led to a re-demarcation of wards 

in Umzimvubu and a demarcation of wards in Matatiele and a 

consequential registration and re-registration of voters. 

 

11. The changes described thus far take one from the position reflected on 

the map marked B to that reflected on the map marked A.  The changes 

took effect on 1 March 2006. 
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Reverting to the previous position 

 

12. If the Twelfth Amendment and the Repeal Act were to be invalidated, 

the municipal areas that will be reverted to are those that were 

established for the municipal elections of 5 December 2000 and as they 

existed immediately before 1 March 2006.  By-elections that were held 

after 5 December 2000 were held in the original wards. 

 

13. It is submitted that a declaration of invalidity of the Twelfth Amendment 

and the Repeal Act will of itself result in – 

 

13.1 the re-establishment of the Municipalities of Umzimkhulu and 

Matatiele, and re-establishment in terms of section 12 of the Local 

Government: Municipal Structures Act, No. 117 of 1998 ("the 

Structures Act"), by the MECs of the Provinces as well as the re-

establishment of the DMA will not be required. 

 

13.2 the re-establishment of the two district municipalities of Alfred Nzo 

and Sisonke in terms of the local municipalities they previously 

comprised of. 

 

14. The Municipalities of Matatiele and Umzimvubu were not cross-border 

municipalities previously.  The portions that were added to Matatiele will 

accordingly have to revert to the Eastern Cape Municipality of 

Umzimvubu as Matatiele will revert to KZN Province.  For the reasons 
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set out in paragraph 16, fresh elections will have to be held.  To take 

that process forward and by reverting to the old municipal boundaries 

for Umzimvubu and Matatiele, the respective MECs will be required to 

re-determine the number of councillors for each.  This will in turn lead to 

a re-demarcation of wards, at least in Umzimvubu.  It does not 

necessarily follow that the 2000 ward boundaries will be used again for 

a new election as a change in the number of councillors or an increase 

or decrease in the number of voters in total, or in specific geographic 

areas of a municipality, could result in changes.   

 

15. In this regard the Municipal Demarcation Board, based on the number 

of registered voters on the respective sections of the national common 

voters roll for the 2004 national and provincial elections, considered the 

revision of all ward boundaries in all municipalities for the 2006 

municipal elections and will have to do so for Umzimvubu as well.  The 

number of registered voters in Umzimvubu in 2000 was approximately 

125 000 and presently, if the original boundaries are restored, it would 

be approximately 161 000, representing a 29% increase.  Matatiele 

should not be affected as its wards should again fall away. 

 

Electoral process for the restored position 

 

16. Once the original boundaries are restored, it will be necessary to 

conduct those elections that should have been held before 6 March in 

the two district municipalities as well as all the local municipalities within 
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their areas of jurisdiction (even those whose areas of jurisdiction had 

not changed) for the following reasons: 

 

16.1 The components of each of the two district municipalities would 

be different from those which applied to the elections on 1 March 

2006.  Large numbers of different voters will have to elect the 

40% of directly elected representatives of the respective 

municipalities.  (Approximately 62 000 will vote for a different 

district council - Sisonke in the pre-1 March situation had 

approximately 119 000 voters and on 1 March 181 000 voters.  

Alfred Nzo had 231 000 voters pre-1 March and 169 000 on 1 

March.) 

 

16.2 Different candidates would have to be fielded in many cases 

given the requirements of section 21(1)(a) of the Structures Act.  

Candidates are required to be registered (and thus ordinarily 

reside) in the municipality for which they are nominated. 

 

16.3 Wards in Umzimvubu would have to change given the 29% 

increase in registered voters since 2000, as would the electoral 

system that applies to Matatiele (no wards – PR only). 

 

16.4 Ward and proportional elections will also have to be held in those 

local municipalities in the Sisonke District Municipality that will not 

be affected by municipal or ward boundary changes.  District 
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municipality councils are constituted by 40% of representatives 

elected directly and 60% elected by the respective local councils 
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on a proportional basis.  It is not feasible to have the two 

elements determined by elections that may be held at different 

times and some time apart.  It is, of course, also possible that 

new parties may contest a fresh so-called 40% district council 

election that did not participate in the 1 March 2006 local 

municipal elections. 

 

16.5 It follows that the share of each local municipality in the election 

of their representatives to the district council will be changed in 

accordance with its number of councillors in proportion to the total 

number of local municipality councillors in the re-established 

district councils. 

 

16.6 The re-established DMA would have to elect its representative to 

the district council. 

 

17. As explained in paragraph 16, elections will have to be held in the 

following municipalities: 

 

17.1 Alfred Nzo District Municipality (DC43) 

 

17.1.1 Umzimvubu Local Municipality (EC05b2) [Mount Ayliff] 

17.1.2 Umzimkhulu Local Municipality (EC05b1) 

17.1.3 DMA 
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17.2 Sisonke District Municipality (DC44) 

 

17.2.1 Matatiele Municipality (KZ5a3) 

17.2.2 Greater Kokstad Municipality (KZ5a4) 

17.2.3 Kwa Sani Municipality (KZ5a2) [Underberg] 

17.2.4 Ingwe Municipality (KZ5a1) [Creighton] 

17.2.5 Ubuhlebezwe Municipality (KZ5a5) [Ixopo] 

17.2.6 District Management Area KZDMA43 (Mkhomazi 

Wilderness Area) 

 

18. The position of the councillors elected on 1 March 2006 is a matter that 

does not fall within the domain of the Commission, but would have to be 

addressed as well. 

 

19. In part voters could be restored on a section of the voters roll on which 

they were registered before the boundary changes by electronic means.  

There are, however, numerous anomalies that will require an 

opportunity for voters to register or re-register which will have to be 

taken into account before elections can be held. 

 

20. Should the Twelfth Amendment and the Repeal Act be declared invalid 

in their entirety, it will obviously not only affect the municipalities 

referred to herein.  Former cross-border municipalities and linkages to 

neighbouring and district municipalities, as well as re-determination of 

the numbers of councillors where applicable (in accordance with 
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changed numbers of registered voters) and the consequential re-

demarcation of wards, would necessitate elections in most of those 

areas.  As many as 2.5 million voters could be involved. 

 

21. If the Court were to declare the Twelfth Amendment and the Repeal Act 

to be unconstitutional in their entirety without suspending the 

declaration of invalidity, fresh elections will have to be held after 

appropriate delimitations by the Municipal Demarcation Board as well 

as the necessary steps that will have to be taken by, for example, the 

relevant MECs.  The Commission is unable to assist the Court as far as 

a time line for these processes is concerned. 

 

22. On completion of the Municipal Demarcation Board's delimitations, the 

Commission will have to determine the impact, if any, that process will 

have on the voting districts in the affected areas.  If necessary, voting 

districts may have to be delimitated.  Once voting districts have been 

finalised, an opportunity will have to be given to all eligible South 

Africans in the affected areas to inspect the voters' roll as well as to 

apply for registration or re-registration.  This will involve the contracting 

of venues as registration stations, the printing of voters' rolls to be used 

at these registration stations, the recruitment and training of staff as 

well as the procurement of material required for such registrations.  A 

communication campaign will also need to be run in the affected areas. 

 

23. Once the registration of voters is completed, the Minister of Local and 
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Provincial Government will be required to proclaim the date of the 

elections for the affected municipalities.  The Commission will in turn 

publish an election timetable providing for the certification of the voters' 

roll and the submission and finalisation of the nomination of candidates.  

The voters' roll will have to be certified, printed and distributed to the 

various voting stations, and printing of the different types of ballot 

papers, recruitment and training of staff, procurement of all necessary 

equipment and stationery as well as the contracting of voting station 

venues, will have to be done.  It is envisaged that from the time that the 

Municipal Demarcation Board completes the delimitation, the above 

preparations for registration and the holding of elections will require a 

period of approximately six months. 

 

Conclusion 

 

24. Against the above background the Commission would propose that an 

invalidation of the Twelfth Amendment and the Repeal Act (if 

invalidation is indicated) be suspended for a reasonable period to allow 

for remedial legislative and other steps to be taken. 

 

 
J C HEUNIS  S.C. 
G A OLIVER 
Counsel for the Commission 

Chambers, Cape Town 
17 March 2006 
 


