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A. Introduction

 
1.  

 
These supplementary written submissions are delivered in accordance with this 

Court’s directions in its judgment on 27 February 2006.  Six questions are 

presented for resolution and in addition the second and third respondents 

(“respondents”) were given the opportunity to explain the decision to move 

Matatiele into the Eastern Cape.  We deal with each issue in the order presented 

in the judgment. 

 

B. The Relationship between Section 74(8) and 118(1)(a)

 

2. 

The question presented is whether the provisions of section 74(8) of the 

Constitution require a provincial legislature whose boundary is being redrawn by 

a proposed constitutional amendment to comply with the provisions of section 

118(1)(a) of the Constitution.  We submit that it does. 

 

3. 

As the majority judgment noted, section 74(8) is a “veto” power vesting in a 

province, the purpose of which is to protect provincial territorial integrity, when a 

constitutional amendment “alters provincial boundaries, powers, functions or 

institutions...”.1

                                                 
1   Section 74(3)(b)(ii). 
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4. 

Although the respondents contend that section 74(8) does not apply to the 

amendment in question we submit that it does.  Its ambit is clear.  Section 74(8) 

applies whenever a bill contemplated in 74(3)(b), “or any part” of that Bill 

“concerns only a specific province or provinces.”  The Twelfth Amendment Bill 

falls within that ambit. 

 

5. 

Section 74(8) differs materially from the equivalent provision in the Interim 

Constitution which was discussed in Premier KwaZulu-Natal and Others v 

President of the Republic of South Africa and Others.2   In that case it was held 

that the proviso to section 62(2) contemplated legislation “which is targeted at 

one or more provinces but not one which is of equal application to all provinces.”3 

The facts are also materially different. 

 

6. 

The approval by provincial legislatures contemplated in section 74(8) falls within 

the provincial legislative function and forms part of the national legislative 

process through the medium of the National Council of Provinces.  As such, we 

submit that it falls within the ambit of the “legislative and other processes of the 

legislature and its committees” in section 118(1)(a). 

                                                 
2   1996(1) SA 769 (CC). 

3   Premier KwaZulu-Natal, supra, at 777 I. 
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7. 

In the result we submit that the process in section 74(8) cannot be interpreted 

such as to render it immune from the reach of section 118(1)(a) of the 

Constitution.  We are supported in this submission by the provisions of section 

104(3) which provides that a “provincial legislature is bound only by the 

Constitution ... and must act in accordance with, and within the limits of, the 

Constitution...”. 

 

8. 

Section 1 of the Constitution posits accountable, responsive and open 

government as a founding value.  This constitutional commitment is reinforced by 

the provisions of sections 41(1)(c),4 as well as the obligation on the National 

Assembly,5 National Council of Provinces6 and provincial legislatures7 to 

“facilitate public involvement in the legislative and other processes” of those 

organs and their committees.  These constitutional norms are underscored by the 

provisions of sections 57(1)(b), 70(1)(b) and 116(1)(b) which require the National 

Assembly, National Council of Provinces and provincial legislatures to make 

rules and orders “concerning its business, with due regard to representative and 

participatory democracy, accountability, transparency and public involvement.” 

                                                 
4   “All spheres of government and all organs of state within each sphere must ... provide effective, 

transparent, accountable and coherent government for the Republic as a whole.” 

5   Section 59(1)(a). 

6   Section 72(1)(a). 

7   Section 118(1)(a). 
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9. 

The alteration of provincial boundaries through the Amendment Act meant that 

the applicants were relocated to another province. This Court noted in its majority 

judgment that such relocation impacted on the fundamental right in section 21(3) 

of the Constitution to remain in and reside anywhere in the Republic. 

 

10. 

As such the Twelfth Amendment Act had a direct, significant and long-term 

impact on a substantial number of citizens resident in the KwaZulu-Natal 

Province.  In these circumstances it could hardly be contended that the provincial 

legislatures considering a constitutional boundary change would not be required 

to “facilitate public involvement” in the decision on whether to accept or reject the 

proposed boundary change. This is particularly so given that the population 

affected by a proposed boundary change would inevitably be readily identifiable 

as a discrete group and their views would be important factors in the decision 

making process. 

 

11. 

In the result we submit that section 118(1)(a) would apply with greater force to 

decisions required to be approved in accordance with section 74(8) in so far as 

they relate to a provincial boundary change. This is to be contrasted with 

decisions made in the ordinary legislative process such as the regulation of roads 

and other aspects of daily societal life, where the views of the public might be 



 8

important but not necessarily decisive of the views and ultimate decisions of a 

provincial legislature.    

 

12. 

On the facts of this case it is inconcievable that government at all levels could 

have been unaware of the strong feelings against the provincial boundary 

change proposed by the Second Respondent. The participation of the people of 

Matatiele was raised in the debates at all levels and it was pertinently raised that 

there had been no adequate consultation with the affected citizens. 

 

13. 

It is therefore submitted that this is precisely the situation where the provincial 

legislature was obliged to facilitate the public involvement of the affected people. 

 

14. 

This is further tested by the level of the ill-informed debate on the issue without 

the input of the affected people. 
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C. What are the obligations in section 118(1)(a) and were they complied 

with? 

 
15. 

 
Section 118(1)(a) contemplates the facilitation of public participation in the work 

of a provincial legislature.  What is contemplated is the “facilitation” of “public 

involvement” in the decision-making processes in a provincial legislature.  In 

these circumstances we submit that it will not be sufficient to contend that public 

participation is not necessary because the members of a provincial legislature 

are elected by the public and act as their representatives.   

 

16. 

The Constitution contemplates something more and in the nature of an actual 

inter-action between public representatives in the legislature and the 

constituency that it represents. That is the process through which the 

constitutional commitment to accountable, responsive and open government is to 

be achieved.   

 

17. 

It is submitted that while it is correct that the Constitution “sets a base standard, 

but then leaves Parliament significant leeway in fulfilling it”8, the public 

participation provisions in the context of a constitutional amendment to a 

                                                 
8   Mary Patricia King and Others v Attorneys Fidelity fund Board of Control and Another 2006(1) 

SA 474 (SCA). 
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provincial boundary would demand at the very minimum a duty on a provincial 

legislature to afford the affected population a hearing or to call for and receive 

their views on the change. 

 

18. 

This is particularly so given that the members of a provincial legislature would 

have been elected by the very population sought to be relocated.  In this context, 

open, responsive and accountable governance standards would require that the 

views of the affected population are ascertained prior to the decision being made. 

 
 

19. 
 

The supplementary submissions from the Eastern Cape and KwaZulu-Natal 

Legislatures reveal that the views of the people of Matatiele were never sought, 

solicited or ascertained through any medium or form.  The deputy speaker of the 

KwaZulu-Natal Legislature admits that “no specific public hearing was held in 

relation to the issue.”9

 

20. 

The applicants dispute that the KZN MEC and Premier “engaged with the 

community” and the report of the MEC indicates that the only submissions that 

the people of Matatiele were required to make were to the National Assembly 

and the only issue on which consultation was envisaged was in relation to the 

                                                 
9   Affidavit of Deputy Speaker of the KZN Legislatures, at paragraph 27, page 1444. 
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proposed changes to the establishment notices.10

 

21. 

Significantly, the debates before the KZN Legislature reveal strongly worded 

concerns about the lack of consultation with the people of Matatiele who were 

directly affected by the boundary change and about the urgency and limited time 

periods with which the Bills were being passed.11

 

22. 

It is apparent from the supplementary affidavit filed by the Eastern Cape 

Legislature that no attempt was made to solicit the views of the people of 

Matatiele about their proposed inclusion into the Eastern Cape Province. 

 

23. 

In the result we submit that in accordance with the constitutional obligations 

placed on all spheres of government to be open, accountable, responsive, 

transparent and to facilitate the involvement of the public in their work, the 

provincial legislatures of KwaZulu-Natal and the Eastern Cape ought at the very 

least to have solicited the views of the people of Matatiele prior to reaching a final 

decision on the issue.  They did not do so and consequently breached their 

obligations in section 118(1)(a) of the Constitution. 

 

                                                 
10   Applicants’ Supplementary Affidavit, paragraph 50, page 1607-8. 
11  Applicants’ Supplementary Affidavit, paragraph 52, page 1608. 
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D. Does non-compliance with section 118(1)(a) render the approval in 

section 74(8) invalid? 

 

24. 

It cannot be disputed that a provincial boundary change impacts fundamentally 

and permanently on the fabric of peoples’ lives and on their right to reside and 

remain anywhere in the Republic.  This we submit requires stringent adherence 

to constitutional processes and constitutional obligations to provide accountable, 

responsive, transparent and open government through the involvement of the 

public. 

 

25. 

It is submitted that in the context of a proposed boundary change, the process in 

section 118(1)(a) exists as a compulsory procedure to be exhausted prior to a 

final decision being made about a provincial boundary change.  This is significant 

against the fact that the decision to support a constitutional amendment in 

section 74(8) does not result in a provincial law which could be challenged by 

those affected at that stage in the decision making process, prior to a final 

decision being taken by the National Assembly and National Council of 

Provinces. 

 

26. 

In these circumstances it has been demonstrated that the decision on the 
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boundary change was made without soliciting the views of the affected 

population.  We submit that such non-compliance renders the decision fatally 

flawed. 

 

27. 

We submit that it follows from non-compliance that the decision is fatally flawed 

because it was made without compliance with a necessary pre-condition or that it 

was made contrary to the provisions of the Constitution and the rule of law. 

 

28. 

In support of this we repeat what was contained in the initial written argument on 

the contravention of the Constitution and the principle of legality :- 

 

 “[58] It seems central to the conception of our 

constitutional order that the Legislature and Executive 

in every sphere are constrained by the principle that 

they may exercise no power and perform no function 

beyond that conferred upon them by law. At least in 

this sense, then, the principle of legality is implied 

within the terms fo the interim Constitution. Whether 

the principle of the rule of law has greater content than 

the principle of legality is not necessary for us to 

decide here. We need merely hold that fundamental to 

the interim Constitution is a principle of legality.”12

                                                 
12 Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan 

council and Others 1999 (1) SA 374 (CC) at paragraph 56 (and paragraph 58); Pharmaceutical 
Manufacturers Association of South Africa : In re Ex Parte President of the Republic of South 
Africa and Others 2000 (2) SA 672 (CC) at paragraph 17. 
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E. If the 74(8) decision is invalid what is the effect on the Twelfth 

Amendment? 

 

29. 

Given that section 74(8) exists as a provincial veto over a constitutional 

amendment affecting its provincial boundary, we submit that a finding that a 

section 74(8) decision is fatally flawed must render the approval for that change 

consequentially invalid. 

 

30. 

We submit that the effect will be that the Twelfth Amendment will be invalid to the 

extent of its inconsistency, which is that the re-demarcation of Matatiele into the 

province of the Eastern Cape will be fatally flawed. This is for the same reasons 

which are set out in paragraphs 27 and 28 above. 

 

F. If the Twelfth Amendment is invalid what is the effect on the affected 

municipal areas and the elections held there? 

 

31. 

We submit that if the Twelfth Amendment is declared invalid to the extent that it 

removed Matatiele from one province into another, then the elections that have 

been held in the Sisonke District Municipality and the Alfred Nzo District 

Municipality will be consequentially invalid. 
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32. 

We submit that if this Court finds that the Twelfth Amendment was procedurally 

or substantively flawed then the position of the boundary as it relates to the 

Matatiele Municipality will revert to the pre-Twelfth Amendment position. 

 

33. 

There is every reason why this previous position should become the status quo. 

Until the affected people are allowed public participation the eventual result 

should not be pre-empted. There is also the extremely relevant matter of the 

incorporation of the Maluti area within the Matatiele Municipality and the view of 

the Municipal Demarcation Board that this incorporated municipality should 

remain in Sisonke District Municipality within Kwazulu-Natal. 

 

34. 

The defect is not merely technical and to be corrected by Parliament as a matter 

of course. Once the procedural deficiency has been cured the circumstances 

may call out for a different solution and it would be inappropriate for Parliament to 

seek to find the solution in advance. 

 

35. 

In any event the status quo referred to above does not result in a legislative 

lacuna. It merely requires the electoral process to be carried out again. 
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36. 

It is significant to note that as at the date hereof, some weeks after the municipal 

election has been held, the new boundaries have not yet taken effect, and no 

acts have been proclaimed under the Repeal Act.13

 

37. 

In the alternative we address the period of suspension in the event that a 

suspension is determined to be appropriate. 

 

38. 

We submit that a period of 12 months would lead to intolerable uncertainty in the 

daily lives of the affected people and submit that a period of 6 months ought to 

be sufficient to cure the defects, particularly given that the passage of the Twelfth 

Amendment was only four months. In addition, the respondents have not 

indicated any time schedule or plan in support of the request for a 12 month 

suspension period.  

 

39. 

However, in the event that this Court finds that the Twelfth Amendment was 

substantively flawed, because it lacked rationality (which we deal with in the next 

section), then we submit that no legislation will be capable of remedying the 

invalidity and the status quo will have to revert to the position which existed prior 

                                                 
13 See Proclamation R8 of 2006 in Regulation Gazette No. 8414 in Government Gazette No 28568 dated 
27th February 2006. 
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to the Twelfth Amendment. 

 

40. 

In the latter event new elections would have to be held in the Sisonke and Alfred 

Nzo district municipalities.  This Court has the power to order those elections in 

accordance with its powers to provide “just and equitable relief” as consequential 

relief for the applicants.14   

 

 

G. Must a constitutional amendment comply with the constitutional principle 

of rationality, and if so, did the Twelfth Amendment comply with that 

principle? 

41. 

In United Democratic Movement v President of the Republic of South Africa and 

Others (2)15 this Court held that “our Constitution requires legislation to be 

rationally related to a legitimate government purpose.  If not, it is inconsistent 

with the rule of law and invalid.” That statement was in the context of a 

constitutional amendment. 

 
                                                 

14   We dealt with these arguments in submissions delivered after the first hearing of this matter and 

add Minister of Home Affairs v NICRO and Others 2005 (3) SA 280 (CC) in support of those 

submissions. 

 
15   2003 (1) SA 495 (CC), at paragraph 55.  See also Fedsure v Greater Johannesburg Metropolitan 

Council 1999 (1) Sa 374 (CC) at paragrapyh 58 and President of the Republic of South Africa v 

SARFU and Others 1999 (2) SA 14 (CC), at paragraph 28. 
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42. 

The rule of law is a foundational value in our Constitution.  Its impact on the 

exercise of public power was definitively set in Pharmaceutical Manufacturers 

Association of SA and Another: In re Ex parte President of the Republic of South 

Africa and Others16. 

 

43. 

The constitutional commitment to rule of law also impacts on the legislative 

process.  In New National Party of South Africa v President of the Republic of 

South Africa and Others17 this Court stated that laws and acts which are not 

rationally related to a legitimate government purpose are unconstitutional and 

invalid because arbitrariness is inconsistent with the legality principle, which is an 

incidence of the rule of law.18

 

44. 

As Sachs J noted in the first judgment of this Court in this case, both the rule of 

law and the constitutional commitments to open, accountable and transparent 

government require rational and not arbitrary governmental action.   

 

 
                                                 
16  2000 (2) SA 674 (CC), at paragraphs 84-85. 

17   1999 (3) SA 191 (CC) 

18   At paragraph 24.  See also Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC), at 

paragraphs 25-26. 
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45. 

As this Court’s judgment in this case demonstrates, government is required to 

place all necessary material before the Court in order that the enquiry into 

rationality may properly be assessed.  In regard to justification in the limitations 

exercise under section 36 this Court has said: 

 

“[36]  Where justification depends on factual material, the party 

relying on justification must establish the facts on which the 

justification depends.  Justification may, however, depend not on 

disputed facts but on policies directed to legitimate governmental 

concerns.  If that be the case, the party relying on justification 

should place sufficient information before the Court as to the 

policy that is being furthered, the reasons for that policy and why 

it is considered reasonable in pursuit of that polity to limit a 

constitutional right.  That is important, for if this is not done the 

court may be unable to discern what the policy is, and the party 

making the constitutional challenge does not have the 

opportunity of rebutting the contention through countervailing 

factual material or expert opinion.  A failure to place such 

information before the Court, or to spell out the reasons for the 

limitation, may be fatal to the justification claim.  There may, 

however, be cases where, despite the absence of such 

information on the record, a court is nonetheless able to uphold 

a claim of justification based on common sense and judicial 

knowledge.”19

 

 

                                                 
19   Minister of Home Affairs v NICRO and Others 2005 (3) SA 280 (CC). 
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46. 

We submit that the degree of information to be placed before a court considering 

a justifications enquiry ought to be similar to the degree of information required in 

a rationality exercise.  As we shall demonstrate, the respondents have presented 

belated reasons to justify the exclusion of Matatiele and have done so without 

any supporting evidence at all. 

 

47. 

Although the respondents contend in their supplementary submission that 

Parliament ought to explain the rationale for the relocation of Matatiele, 

Parliament has not done so.  The record reflects that Parliament was only 

cursorily addressed on Matatiele.   

 

48. 

The Deputy Minister for Justice and Constitutional Development justified the Bills 

on the basis of maps published by the Demarcation Board without indicating to 

Parliament in any way that the Demarcation Board had not agreed with the 

Minister’s proposed demarcations for Matatiele.  This was in the context that the 

Demarcation Board would continue to demarcate municipalities once the 

provincial boundaries had been changed.20  

 

 

                                                 
20   Record, pages 466 read with 469 and 517. 



 21

49. 

Parliament was also told that the people of Umzimkhulu had to travel for up to 7 

hours to get to Bisho when Pietermaritzburg was only two hours away.  

Parliament was told that “the situation in Matatiele is similar to that one of the 

Umzimkhulu in terms of travelling to Bisho ... proximity to business centres in 

Durban and Pietermaritzburg.”21  The relocation of Matatiele was justified only on 

the basis that “the legacy of apartheid has left a very skewed situation there...”.22   

 

50. 

In short, none of the reasons now presented by the respondents appear to have 

been put before Parliament or discussed or debated.  Further, the record of the 

debates before Parliament show no attention whatsoever to any of the criteria to 

be applied by the Demarcation Board in the Demarcation Act. 

 

51. 

In their supplementary submissions, the respondents once more attempt to rely 

on the majority recommendation of the Trengove Commission to support the 

inclusion of Matatiele in the Eastern Cape, without providing the basis for those 

recommendations.  That is notwithstanding that the recommendations of the 

Trengove Commission were never implemented and recognised that they could 

not be implemented by national government and the relevant provincial MECs.23   

                                                 
21   Record, pages 512-513. 

22   Record, page 513. 
23   Record, pages 351-353. 
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52. 

The respondents point to recognised links between Matatiele and Maluti.  It is 

common cause that those areas share many functional linkages as described by 

the Demarcation Board and the applicants have not taken issue with these areas 

being joined.  That does not in and of itself provide a rationale for moving 

Matatiele into the Eastern Cape. 

 

53. 

The respondents belatedly suggest that Matatiele had to be moved to develop 

the full economic potential of Sisonke district municipality.  However the evidence 

relied on (Project Consolidate) does not consider the need to move Matatiele at 

all and focuses on improving the full economic potential of that municipality.24

 

54. 

The respondents suggest that it was necessary to relocate Matatiele to capitalise 

on economic growth for “the area”.  No evidence is presented to justify this bald 

assertion.25   

 

55. 

To the contrary, the record demonstrates that the Demarcation Board took the 

view as early as July 2003 that the combination of Matatiele and Maluti would 

                                                 
24   Respondents’ supplementary affidavit, paragraphs 5.3-5.6, pages 1398 to 1399 read with 

Applicants’ supplementary affidavit, paragraphs 9-12, pages 1593 to 1594. 
 
25   Respondents’ supplementary affidavit, paragraph 5.6, pages 1399 read with applicants’  

supplementary affidavit, paragraph13 (page 1594) 
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increase economic growth in KwaZulu-Natal.   

 

56. 

Both the first report (July 200326) and the second determination (October 2005) 

of the Demarcation Board make no mention of the fact that the presence of 

Matatiele in KwaZulu-Natal was affecting economic growth anywhere else.  To 

the contrary, the proposals both recommended the retention of Matatiele in 

KwaZulu-Natal and the July 2003 report noted that funding from the national 

fiscus to provinces would depend on the population gain or loss as a result of 

amendments to provincial boundaries.  The first proposal meant that KwaZulu-

Natal would gain 165,426 additional people and that the Eastern Cape would 

correspondingly lose those people and related funding from national 

government.27   

 

57. 

The respondents now suggest that Matatiele is culturally connected with the 

Eastern Cape.28  This bald assertion is unaccompanied by any evidence.  The 

applicants claim that this is a misdirection on the facts because the dominant 

group in Matatiele are the AmaHlubi who speak Zulu, Xhosa and Sotho because 

of their geographical position but who are spiritually and culturally connected with 

                                                 
26   Record, pages 406, 409 and 411. 

27  Record, page 427.  And see Applicants’ supplementary affidavit, paragraph 14, pages 1594 to 
 1596. 
 
28   Respondents’ supplementary affidavit, paragraphs 4 and 5.8, pages 1396-7 and 1399. 



 24

the people of Estcourt who are Zulus and who are not culturally connected in any 

way with the people of the Eastern Cape.29

 

58. 

The cultural and ethnic position of the AmaHlubi is a matter of history. They were 

people who lived as pastoralists in the foothills of the Drakensberg from time 

immemorial, before the rise of the Zulus and Mfecane. It was upon the 

resistance of their Chief Langalibelele and his capture, trial and incarceration in 

1873 that the AmaHlubi people were dispersed.30 One of the places that they are 

in the majority today is the district of Matatiele. 

 

59. 

The respondents suggest that the towns of Mount Ayliff, Mount Frere and Qumbu 

have links to Matatiele.31 No evidence is presented in support of this bald 

assertion. The applicants contend that this reason is incorrect and geographically 

wrong.  Mount Ayliff, Mount Frere and Qumbu are on the road between Kokstad 

and Umtata with Qumbu being 30 kilometres from Umtata and 250 kilometres 

from Matatiele and that they have no link to Matatiele. The only town close to 

                                                 
29   Applicants’ supplementary affidavit, paragraph 18, page 1597. 

30  These events can be gleaned from many history books including The Bent Pine by Norman Herd 
Raven Press 1976 and The Transkeian Native Territories : Historical Records by Brownlee (1923) 
especially the Chapter on Griqualand East. 

 
31  Respondents’ supplementary affidavit, paragraph 5.9, page 1399 
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 Matatiele is Mount Fletcher but it looks to Kokstad and not Matatiele for its 

needs.32

 

60. 

The respondents also suggest that the “revenue pool” between Matatiele and 

Maluti needed to be combined to improve the economic growth in the area.33  

Once more, no evidence is presented in support of this bald assertion.  In any 

event the functional linkages between Matatiele and Maluti have never been 

denied and that argument offers no reason for the decision to excise Matatiele 

from KwaZulu-Natal.34

 

61. 

The effect of the re-demarcation is that Alfred Nzo loses 174,338 people and 

gains 16,226 people.35  This means a loss to the Eastern Cape of revenue from 

the national fiscus in the form of per capita funding and other allocations from 

national and provincial governments. This argument was not raised by the 

Demarcation Board when it considered the issues during July 2003 and October 

2005 and it recommended the retention of Matatiele in KwaZulu-Natal. 

 
                                                 
32  Applicants’ supplementary affidavit, paragraph 19, pages 1597 to 1598 read with the maps on 

pages 59 and 60. 

 
33   Respondents’ supplementary affidavit, paragraphs 5.10-5.12, page 1400. 

34  Applicants’ supplementary affidavit, paragraphs 20 and 21, page 1598. 

35   Record, page 106. 
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62. 

The respondents now contend that Alfred Nzo is spatially closer to Matatiele than 

Sisonke.36  The applicants dispute this and contend that Matatiele is spatially 

closer to KwaZulu-Natal in every respect and that the existing settlement and 

movement patterns indicate that people in Matatiele migrate to Pietermaritzburg 

rather than to Bisho.  Those very issues were acknowledged in Parliament.37

 

63. 

The respondents also contend that one of the objectives of the boundary change 

was to achieve demographic balance between provinces to achieve a higher 

plane of economic growth.38  This allegation is once more unsupported by any 

evidence. The applicants contend that if it had really been government’s intention 

to balance demographics it would not have deprived the Eastern Cape of 

174,338 people in exchange for a gain of 16,226 people which effectively meant 

that the Eastern Cape lost per capita funding from the national fiscus as well as 

other funding from national and provincial allocations.39

 

64. 

The respondents contend that placing Matatiele in the Eastern Cape made 

geographic, spatial and economic sense to government. Once more, no evidence 
                                                 
36   Respondents’ supplementary affidavit, paragraph 5.13, page 1400. 

37   Applicants’ supplementary affidavit, paragraphs 25 to 27, read with pages 101 to 105 and pages 
512-513 of the record. 

 
38   Respondents’ supplementary affidavit, paragraph 5.14, page 1400. 
 
39  Applicants’ supplementary affidavit, paragraphs 29-30, page 1601. 
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is presented to justify this assertion.40

 

65. 

Significantly, none of the reasons now advanced by the respondents were 

presented or debated in Parliament and there is no evidence to suggest that 

Parliament was fully apprised of these issues and took them into account when 

deciding to adopt the Twelfth Amendment. 

 

66. 

These belated reasons also appear not to have been accorded any weight by the 

Demarcation Board, the independent constitutional body tasked with determining 

municipal boundaries in accordance with numerous criteria in the Demarcation 

Act. The Demarcation Board contradicted and rejected the respondents 

proposals. 

 

67. 

In the absence of any cogent reasons for excising Matatiele from KwaZulu-Natal, 

the applicants contend that what has occurred is a “voter swap” to secure party 

political dominance in KwaZulu-Natal in exchange for a wealthy area.41  This is 

precisely what this Court has said the Demarcation Board is a bulwark against.  It 

is submitted that such motive, in the absence of any other cogent reasoning, 

would be mala fide and ulterior and could not be capable of being defended as a 

                                                 
40   Respondents’ supplementary affidavit, paragraphs 7 and 8, pages 1401. 

41  Applicants’ supplementary affidavit, paragraph 24, pages 1599-1600.  
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rational basis for the excision of Matatiele from KwaZulu-Natal.  This would be 

tantamount to gerrymandering. 

 

68. 

In the result, it is submitted that the respondents have not demonstrated a 

rational basis alternatively, a bona fide rational basis for the excision of 

Matatiele from the KwaZulu-Natal province and that its failure to do so 

contravenes the rule of law and assails the validity of the Twelfth Amendment. 

The Twelfth Amendment must accordingly be declared inconsistent with the 

Constitution to that extent. 

 

 

H. Concluding Submissions

 

69. 

We submit that the Twelfth Amendment Act, to the extent that it re-demarcated 

Matatiele out of the KwaZulu-Natal Province and into the Eastern Cape Province 

contravened the rule of law, the related principle of rationality and fell short of the 

constitutional commitments to a multi-party system of democracy to ensure 

accountable, responsive and open government.   

 

70. 

We submit further that the record overwhelmingly demonstrates that the decision 
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to move Matatiele into the Eastern Cape was unsupported by any rational reason 

or legitimate governmental objective or purpose. 

 

 

A J Dickson SC 

 

A A Gabriel 

Chambers 
Pietermaritzburg and Durban 
 
23 March 2006 
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