
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

              Case Number: CCT 73/05 

 

In the matter between: 

 

MATATIELE MUNICIPALITY 

AND TEN OTHERS                        Applicants 

 

and 

 

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA       First Respondent 

AND FOURTEEN OTHERS       Second to Fifteenth Respondents 

 

________________________________________________________________________ 

APPLICANT’S REPLY TO RESPONDENTS’ SUPPLEMENTARY 
AFFIDAVIT 

________________________________________________________________________ 

 

I, the undersigned: 

 

 CEDRIC DANIEL CALLAWAY CANHAM 

 

do hereby state under oath: 
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1.  

 

I am the same person who deposed to the founding affidavit in this application.  I remain 

duly authorised to depose to this affidavit on behalf of all 11 applicants. 

 

2.  

 

The facts deposed to in this affidavit are within my knowledge, except where the contrary 

is indicated and are true and correct to the best of my belief.  Legal submissions are made 

on the basis of advice received by the applicants. 

 

3.  

 

In accordance with this Court’s Order, this affidavit responds to the supplementary 

affidavits delivered by the respondents.  The second and third respondents delivered their 

supplementary affidavits on 9 March 2006 and KwaZulu-Natal Legislatures and Eastern 

Cape Legislatures on 10 March 2006.  No other provincial legislature has sought leave to 

oppose these proceedings. 

 

4.  

 

I shall deal with each affidavit in turn. 
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AD THE AFFIDAVIT OF THE SECOND AND THIRD RESPONDENTS 

 

Ad paragraphs 1 to 3 

5.  

 

I do not dispute the contents of these paragraphs. 

 

Ad paragraph 4

6.  

 

(a) I note that nothing that is stated in paragraph 4 offers any rationale for moving 

Matatiele into the Eastern Cape Province. 

 

(b) I do not dispute the contents of paragraphs 4.1 to 4.3 save to note that the Interim 

Constitution endorsed the separation of Matatiele and Maluti.  It is common cause 

that the Matatiele and Maluti areas share many functional and other linkages as 

has been abundantly described by the Demarcation Board and the applicants have 

never taken issue with the these areas being joined. 

 

(c) I do not dispute the first and last sentence in paragraph 4.4.  I dispute the 

remaining contents of paragraph 4.4.  There is no basis to suggest that the Interim 

Constitution “perpetuated the treatment of Matatiele as if the people of Matatiele 
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were closer culturally to the people of KZN than the people of EC”.  The 

inclusion of Matatiele into KwaZulu-Natal endorsed its strong functional, social 

and economic linkages to KwaZulu-Natal.  That configuration endorsed the 

existing human and development settlements in KwaZulu-Natal. 

 

(d) I do not dispute paragraph 4.5 save to repeat that the recommendations of the 

Trengrove Commission were never implemented and were accepted that they 

could not be implemented by national government and the relevant provincial 

MECs.  This emerges from pages 351-353 of the papers. 

 

Ad paragraph 5

7.  

 

As at 10 February 2006, Parliament had not delivered any supplementary submissions. 

 

8.  

 

I take issue with the contents of paragraph 5 and as the record of the debates before 

parliament demonstrate, the issues now raised to justify the inclusion of Matatiele in the 

Eastern Cape appear not to have been placed before Parliament, save in the respects 

discussed below. 
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Ad paragraphs 5.3 to 5.5 

9.  

 

Project Consolidate did not focus solely on the Sisonke District Municipality but on 

service delivery of all municipalities and municipal relationships with national and 

provincial governments.  This project is described in “FSM2” at page 323 of the papers. 

 

10.  

 

The Integrated Development Plan Hearings as is evident from annexure “Y,” were part of 

a nationwide planning process “for every district and metropolitan municipality between 

April and June 2005”.   

 

11.  

Further, as a result of those hearings it was recommended that the “economic 

development capacity” of Sisonke should be “acquired and developed” to ensure its full 

potential.  Nowhere is any reference made in annexure “Y” to the need to exclude 

Matatiele Local Municipality from Sisonke District Municipality.  This issue was simply 

not addressed or considered at those hearings.  In addition, although the report pointed to 

intergovernmental problems between the district and its local municipalities those 

problems also extended to difficulties in the relationship between Sisonke District 

Municipality and the KwaZulu-Natal Province. 
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12.  

 

I consequently dispute the conclusion drawn in paragraph 5.5 and note that annexure “Y” 

does not present any evidence for this conclusion. 

 

Ad paragraph 5.6 

13.  

 

I dispute paragraph 5.6.  There is no explanation why Matatiele Local Municipality was 

believed to be treated “separately”.  Neither is their any evidence in support of the view 

that such “separate treatement” made it difficult to capitalise on the economic growth that 

could be achieved for “the area”. 

 

14.  

The record amply demonstrates that the Demarcation Board was of the view from as 

early as July 2003 that the combination of Matatiele and Maluti would increase economic 

growth in the KwaZulu-Natal area and I refer this Court to the following: 

 

(a) In July 2003, the Demarcation Board in its report to the second respondent 

considered and presented two options for the boundary between KwaZulu-Natal 

and the Eastern Cape.  In each instance it investigated and reported thoroughly on 

the criteria listed in the Demarcation Act.  Those options appear at pages 406 to 

409 and 411 of the papers. 
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(b) In its July 2003 report the Demarcation Board also noted that the funding from the 

national fiscus to provincial governments would depend on the population gain or 

loss as a result of the amendment to provincial boundaries (page 427).  Its 

proposals at that time indicated that the KwaZulu-Natal Province would gain 

165,426 additional people and that the Eastern Cape would correspondingly lose 

those people.  That was the equivalent of 2,436 registered voters at the time. 

 

(c) Nowhere in extensive investigation and ultimate report of the Demarcation Board 

in July 2003 was it suggested that the presence of the Matatiele Local 

Municipality in KwaZulu-Natal affected any economic growth elsewhere.   In 

fact, on the proposals presented then by the Demarcation Board, there was no 

concern that any of the category B municipalities would be split and the report 

concluded that it was “likely that the municipalities will retain their current 

funding allocations” (pages 427-428), which in the case of DC44 and ECO5b1 

and ECO5b2 were significantly higher than that received in DC43 and KZ5a3. 

 

(d) The 18-20 October 2005 determinations of the Demarcation Board reflected the 

product of consultation with all stakeholders and investigation into the criteria in 

the Demarcation Act and similarly did not find any economic or other issue to 

warrant moving Matatiele from KwaZulu-Natal to the Eastern Cape. 
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(e) In fact, the press statement by the Demarcation Board on (annexure “R” at page 

157) expressly records that it rejected the proposal that Matatiele be included in 

the Alfred Nzo District municipality based on “well motivated proposals”. 

 

Ad paragraph 5.7 

15.  

 

Nothing in paragraph 5.7 offers any reason to move Matatiele out of the KwaZulu-Natal 

Province and into the Eastern Cape.  In as much as their has never been any dispute about 

linking Matatiele with Maluti I do not understand why the two combined areas had to be 

included in the Eastern Cape and not left in KwaZulu-Natal which is the province with 

which these areas share the strongest functional linkages.  

 

16.  

 

We addressed these issues in our submissions and I refer the Court to annexures “F”, “G” 

and “H” of the founding affidavit and in particular to pages 101-105 thereof.   

 

17.  

 

The Demarcation Board endorsed our views in this regard. 

 

 



 Page 9
 
 
Ad paragraph 5.8

18.  

 

I dispute what is stated in paragraph 5.8.  What is stated therein is simply not true and is a 

misdirection on the facts. The AmaHlubi people speak Zulu, Xhosa and Sotho because of 

their geographical position but they are spiritually and culturally linked with the people 

of Estcourt in KwaZulu-Natal who are Zulus. The Amahlubi are the dominant group in 

the Matatiele area and are not connected culturally with the people of the Eastern Cape. It 

should be noted that the Matatiele area is situated in the shadow of Lesotho in the west of 

KwaZulu-Natal. It is on the north-eastern fringe of the Eastern Cape. 

 

Ad paragraph 5.9 

19.  

 

This sub-paragraph is incorrect and geographically unsound. The facts are :- 

 

(a) As is clearly illustrated by the maps on pages 59 and 60, the towns of Mount 

Ayliff, Mount Frere and Qumbu are situated on the N2 from Pietermaritzburg to 

Umtata between Kokstad and Umtata. Qumbu is a mere 30 kilometres from 

Umtata and is about 250 kilometres from Matatiele. These towns have no link 

with Matatiele at all and fall into the triangle between Kokstad, Port Shepstone 

and Umtata. 
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(b) The only town which is close to Matatiele of these is Mount Fletcher. However, it 

is significant that Mount Fletcher “looks to” Kokstad and not Matatiele for 

example all the government vehicles from Mount Fletcher fill up in Kokstad. 

 

(c) The deponent’s comments apply more convincingly to Kokstad, not Matatiele and 

yet there is no talk or proposal to place Kokstad in the Eastern Cape. 

 

(d) The economic dependence point made by the deponent is also false and flounders 

on the geographical impossibility. 

 

Ad paragraphs 5.10 to 5.12 

20.  

 

I do not dispute that Matatiele and Maluti are functionally linked but note that that does 

not provide an explanation for the removal of Matatiele from the KwaZulu-Natal 

Province.  I refer to what I stated previously about the functional linkages between these 

areas and KwaZulu-Natal.   

 

21.  

 

I dispute that the “revenue pool” argument constitutes a rational basis to move Matatiele 

into the Eastern Cape.  There is no evidence presented in support of this allegation.   
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22.  

 

The effect of the re-demarcation of Matatiele is that Alfred Nzo loses 174, 338 people 

and gains 16, 226 people (page 106). Not only does that suggest a loss of revenue for the 

Eastern Cape Province but also a loss of related funding from national and provincial 

governments for the Alfred Nzo District municipality.   

 

23.  

 

In any event, the Demarcation Board after thoroughly considering the issues during July 

2003 and October 2005 did not raise similar arguments when it presented its demarcation 

proposals for reworking the boundaries between KwaZulu-Natal and the Eastern Cape. 

 

24. 

This raises, in the absence of any cogent reasons which counter the reasoning of the 

Municipal Demarcation Board, that the true reason is that it is a “voter swap”, a political 

manoeuvre to ensure that a large number of committed ANC voters are added to 

KwaZulu-Natal, which is a marginal ANC province (who only hold one half of the seats 

in the provincial legislature) in exchange for a relatively wealthy area to be “given” to the 

Eastern Cape in return. The majority of the citizens of Matatiele believe that they are 

being treated as a political sacrifice by the KwaZulu-Natal Province in exchange for a 

large number of dedicated ANC voters from Umzimkulu. It is respectfully submitted that 
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such a reason would be ulterior and mala fide, being in itself unacceptable 

“gerrymandering” on a provincial scale. 

 

Ad paragraph 5.13 

25. 

 

I dispute the contents of this paragraph.   

 

26. 

 

The existing settlement and movement patterns indicate that people in Matatiele migrate 

and move to Pietermaritzburg rather than to Bisho.  In fact, these concerns were referred 

to in the justification of the Bills before Parliament.  I refer this Court to pages 512 to 513 

of the papers were it was noted that the people of Umzimkhulu had to travel 6 to 7 hours 

to go to Bisho, which was said to be costly.  On the other hand those people could reach 

Pietermaritzburg at substantially less costs within one or two hours.   It was also recorded 

that “the situation in Matatiele is similar to that one of Umzimkhulu in terms of travelling 

to Bisho proximity to business centres in Durban and Pietermaritzburg …” 

 

27. 

We dealt with these issues in our written submissions and I referred to pages 101 to 105 

of the papers previously. These facts show that Matatiele is spatially closer to KwaZulu-

Natal in every respect. 
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Ad paragraph 5.14

28. 

 

I do not dispute the contents of this paragraph save to note that the Eastern Cape Province 

receives significant funding from national and provincial government and I have referred 

to these and municipal funding issues earlier. 

 

Ad paragraph 6 

29. 

 

I dispute the contents of this paragraph.  These allegations are once more unsupported by 

any evidence whatsoever. 

 

30. 

 

I dealt previously with the effect of the movement of Matatiele into the Eastern Cape and 

note that if it had truly been government’s intention to balance demographics between 

provinces, it would not have deprived the Eastern Cape of 174,338 people in exchange 

for a gain of 16, 226 people.  Not only is this a revenue loss but it also results in a 

consequential loss in per capita funding from national and provincial governments. 
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Ad paragraphs 7 and 8 

31. 

 

I dispute what is stated in these paragraphs and reiterate that nowhere on the record is 

there any reflection that these issues were presented to or debated in Parliament.  I make 

the further submission that in the light of the proposals from the Demarcation Board both 

in July 2003 and in October 2005, that it cannot be said that government’s reasons for 

moving Matatiele into the Eastern Cape was rational or linked to any legitimate 

governmental objective.   

 

32. 

 

In this regard, it is to be noted that apart from the “distance” issues discussed in 

Parliament, the Deputy Minister for Justice and Constitutional Development justified the 

Bills on the basis of maps published by the Demarcation Board during August and 

October 2005 (page 466).  Elsewhere he stated that the Municipal Demarcation Board 

would determine municipal boundaries (page 469 and see page 517).  There is no 

indication from the record of the debates in Parliament that it was ever brought to the 

attention of Parliament that the Demarcation Board’s proposals for the area differed from 

that proposed by the Second Respondent. 
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33. 

 

In so far as the debate over Matatiele’s exclusion was concerned, the only justification for 

its removal presented to Parliament appeared to be that “the legacy of apartheid has left a 

very skewed situation there...” (page 513). 

 

34. 

 

I submit that what has been presented to this Court are merely belated attempts to justify 

what was imposed on the people of Matatiele. 

 

35. 

 

I propose to deal now with the response to the Court’s Order noting that these are matters 

for legal argument and what is contended by the respondents is disputed to the extent set 

out below. 

 

Ad paragraph 9: Paragraph (a) 1 of the Court’s Directions

 

36. 

 

The question presented is whether the provisions of section 74(8) of the Constitution 

require a provincial legislature whose boundary is being redrawn by a proposed 
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constitutional amendment to comply with the provisions of section 118(1)(a) of the 

Constitution. 

 

37. 

 

We dispute that section 74(8) is not applicable in the present case.  The subsection clearly 

refers to instances in which a Bill contemplated in 74(3)(b) “or any part of a Bill, 

concerns only a specific province or provinces” the NCOP may not pass the Bill until it 

has been approved by the relevant provincial legislature. 

 

38. 

 

The majority decision of this Court refers to that as a provincial “veto” power functioning 

as a protection of the “territorial integrity” of a province.   

 

39. 

 

That veto power was explicitly considered and brought to the attention of the second 

respondent as early as July 2003 (page 364, 455).  It was also brought to the attention of 

Parliament during the debates on the Bills (pages 476-477). 
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40. 

 

In answer to the question posed, the applicants submit that section 74(8) does require a 

provincial legislature whose boundary is being redrawn by a proposed constitutional 

amendment to comply with the provisions of section 118(1)(a) of the Constitution. 

 

41. 

 

As the majority judgment reflects boundary changes impact on the fundamental right in 

section 21(3) of the Constitution on the fundamental right to remain in and reside 

anywhere in the Republic. 

 

42. 

 

Section 118(1)(a) requires the facilitation of “public involvement” in the “legislative and 

other processes of the legislature and its committees”.  The equivalent constitutional 

direction for the National Assembly is section 59(1)(a) of the Constitution.   

 

43. 

 

These provisions are underscored and supported by the founding values of the 

Constitution of accountable, responsive and open government and the provisions of 

section 41(1)(c) which require “effective, transparent, accountable and coherent 
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government for the Republic as a whole”.  In addition, sections 116(1)(b) and 57(1)(b) 

provide for provincial legislatures and the National Assembly to make rules and orders 

“concerning its business, with due regard to representative and participatory democracy, 

accountability, transparency and public involvement”. 

 

44. 

 

In the result, it would be inconceivable that a proposed boundary change with a specific 

procedure for constitutional amendment thereof could ever be done without ensuring the 

participation of those directly affected by the change. 

 

45. 

 

I do not accept that the public involvement referred to in section 118(1)(a) cannot mean 

that every law requires public hearings.  As the constitution amply demonstrates, all 

spheres of government are bound by stringent standards of effective, transparent, 

accountable and coherent government and a duty to ensure public involvement. 

 

 Ad paragraph 10: Ad paragraph (a)2 of the Court’s Direction 

 

46. 

 

The question presented is if the answer to the first question is in the affirmative, what 
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does section 118(1)(a) require and did the provincial legislatures of KwaZulu-Natal and 

the Eastern Cape comply with the provisions of section 118(1)(a). 

 

47. 

 

As noted in our replying affidavit, no public hearings were called in Matatiele by either 

the Eastern Cape legislature or the KwaZulu-Natal Legislature. 

 

48. 

 

I deem it appropriate at this stage to respond to the affidavits of the Legislatures.   

 

Ad the Affidavit of the KwaZulu-Natal Legislature

 

49. 

 

The deputy speaker of the KwaZulu-Natal Legislature candidly admits at paragraph 27 

that “no specific public hearing was held in relation to the issue”. 

 

50. 

 

I dispute that “the MEC, together with the Premier, had engaged with the community 

especially in Matatiele which indicated a commitment to engage with the people” 
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(paragraph 10.3).  All that the MEC’s report demonstrates is that people were required to 

make submissions to the National Assembly and that the MEC had to consult over the 

proposed changes to the establishment notices in terms of the Municipal Structures Act. 

 

51. 

 

In turn, the debates in the provincial legislature reveal strong concerns that there had been 

inadequate consultation with the people of Matatiele who were directly affected by the 

boundary change.  I deny that the MEC and the Premier “engaged with the community 

question, especially in Matatiele” as was stated by Mr M E Sithebe to the legislature and 

repeat that no public hearings were called or held by those officials or any others in 

Matatiele. 

 

52. 

 

What is equally clear from the debates before the legislature, as is clear also in the 

debates before the National Assembly, there were very real concerns relating to the 

urgency with which the Bills had been passed, the limited time for public consultation 

with the affected communities and the need for public consultation with the affected 

communities prior to a final decision being taken. 
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53. 

 

I submit that the KwaZulu-Natal Legislature was at a minimum required to consult with 

the people of Matatiele or to hear them prior to taking a decision on the proposed 

boundary change.  It did not do so and contented itself with the people of Matatiele 

making submissions to the National Assembly with very short periods of time within 

which to do so. 

 

54. 

 

I submit that the fact that the members of the Legislature are elected representatives of 

the people underscores the need for the Legislature to have heard the people of Matatiele 

in accordance with the constitutional obligations referred to previously.  They did not do 

so.  They did not solicit the views of the people of Matatiele either in writing or in any 

other form of communication.  The boundary change was presented to the people of 

Matatiele as a fait accompli. 

 

55. 

 

I consequently deny that the KwaZulu-Natal Legislature complied with section 118(1)(a) 

of the Constitution in relation to the Amendment Act.   
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56. 

 

It is in any event to be noted that the KwaZulu-Natal Legislature appears not to have 

applied itself at all to the criteria specified in the Demarcation Act or to the Demarcation 

Board’s proposals in the consideration of whether Matatiele ought to be excised from the 

province.  I submit that it cannot be said in those circumstances that its decision was 

rationally made or related to a legitimate governmental objective.  

 

57. 

 

Apart from the foregoing and the remaining legal issues which I have dealt with or will 

deal with elsewhere in this affidavit, there are no remaining factual disputes with the 

supplementary affidavit filed by the deputy Speaker. 

 

 

Ad the Affidavit of the Eastern Cape Legislature

58. 

 

As is apparent from the affidavit filed by the Speaker the Eastern Cape Legislature made 

no attempt to solicit the views of the people of Matatiele about its proposed inclusion into 

the Eastern Cape.  Apart from this I raise no other factual dispute with what is stated in 

this affidavit. 
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59. 

 

In the result, I submit that in so far as the proposed change meant the inclusion of 

Matatiele into the Eastern Cape Province and in accordance with the obligations placed 

on all spheres of government to be open, accountable, responsive, transparent and to 

involve the public, the Eastern Cape Province ought at the very least to have solicited the 

views of the people of Matatiele prior to reaching a final decision on the issue. 

 

60. 

 

I return now to deal with the remaining paragraphs of the second and third respondent’s 

affidavits and the Court Orders. 

 

Ad paragraph 11: Paragraph (a)3 of the Court’s Direction 

 

61. 

 

The question presented is whether non-compliance with the provisions of section 74(8) 

and 118(1)(a) render the approval contemplated in section 74(8) invalid.  I submit that 

such non-compliance does render the approvals in section 74(8) invalid. 
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62. 

 

I submit that the boundary change which impacts fundamentally and permanently on the 

very fabric of peoples’ lives and on their right to reside and remain anywhere in the 

Republic requires a stringent adherence to constitutional processes and the constitutional 

obligations to provide accountable, responsive and transparent government through the 

involvement of the public. 

 

63. 

 

As has been demonstrated by the affidavits of the Legislatures no one sought or heard the 

views of the people of Matatiele, unlike the processes followed for Umzimkhulu.  In 

these circumtances I submit that such non-compliance renders the process and ultimately 

the decisions fatally flawed.  

 

Ad paragraph 12: Ad Paragraph (a)4 of the Court’s Direction 

 

64. 

 

The question presented is what is the effect of an invalid decision taken under section 

74(8) on the Twelfth Amendment.  
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65. 

 

I submit that the effect is that the Twelfth Amendment will be invalid to the extent of its 

inconsistency, which is that the re-demarcation of Matatiele into the province of the 

Eastern Cape will be constitutionally invalid. 

 

Ad paragraph 13: Ad Paragraph (a)5)of the Court’s Direction 

 

66. 

 

I accept that in the event of the Twelfth Amendment being declared invalid to the extent 

that it removed Matatiele from one province into another, the elections that have been 

held in that area and in the Sisonke District Municipality and the Alfred Nzo District 

Municipality will be equally invalid. 

 

67. 

Applicants submit that the justification for a suspension depends upon the basis on which 

the Court finds for Applicants. If the Court finds for Applicants on the basis of a lack of 

rationality then Applicants submit that the status quo which existed before the Twelfth 

Amendment was passed should be reinstated. It is further submitted that new elections 

would have to be held in Alfred Nzo and Sisonke District Municipalities and that these 

could be held within 90 days. The basis for this has been justified in previous 

submissions. 
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68. 

 

If the basis of a finding in Applicants favour is procedural rather than substantive the then 

the following submissions are made. 

 

69. 

 

The second and third respondents offer no explanation for why it would take such a long 

period to remedy the defects and I dispute that 12 months is required noting that the 

Twelfth Amendment took from 26 August 2005 (publication of the Bills) to signature 

into law on 23 December 2005, which is a period of approximately four months.  

 

70. 

 

I submit that it must be manifestly in the interests of everyone that a remedial legislative 

framework is introduced as soon as possible given that new councillors have been 

elected, new municipalities have been established and funding allocations will commence 

based on those new entities.  In addition, the people of Matatiele will be left in a state of 

suspension and uncertainty until matters are resolved.  It impacts on important questions 

of pension payments, taxi routes, rates payments and a whole host of other day to day 

governance issues. 
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71. 

 

I submit that a period of six months ought to be sufficient and would be reasonable in the 

circumstances given the ensuing state of uncertainty, which would be created by a 

declaration of constitutional invalidity. 

 

Ad paragraph 14: Ad Paragraph (a)6 of the Court’s Direction

 

72. 

 

The questions presented are whether constitutional amendments must comply with the 

constitutional principle of rationality and whether the Twelfth Amendment complied with 

that principle. 

 

73. 

 

I understand that these are matters for legal argument but make the following 

submissions. 

 

74. 

 

The process of amending the Constitution is a legislative one as contemplated inter alia 

in section 44(1)(a) of the Constitution.  Section 44(4) provides that in exercising its 
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legislative authority, “Parliament is bound only by the Constitution, and must act in 

accordance with, and within the limits of, the Constitution.” 

 

75. 

 

This Court has recognised that a founding value in section 1 of the Constitution is the rule 

of law.  This Court has also interpreted the concept of the rule of law to include the 

principle of legality which precludes the arbitrary exercise of public power. 

 

76. 

  

As a founding value, this Court has also interpreted the rule of law concept to mean that 

legislation must be rationally related to a legitimate governmental objective or purpose. 

 

77. 

 

A further founding value in our Constitution is the commitment to “a multi-party system 

of democratic government, to ensure accountability, responsiveness and openness.” 

 

78. 

 

Applicants consequently submit that constitutional amendments fall to be tested against 

the rule of law principle of rationality and indeed the other founding values of the 
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Constitution given that all legislative power must be exercised in accordance with the 

Constitution, including constitutional amendments.  

 

79. 

 

Applicants dispute the contention that once a constitutional amendment is passed in 

accordance with the required procedures it becomes constitutionally unassailable. 

 

80. 

 

Applicants dispute the contention that the Twelfth Amendment involved a “policy 

choice” precluding review of that choice by Courts. I submit that the Twelfth 

Amendment in so far as it related to Matatiele did not relate to any policy choice but to a 

legislative process contemplated in the Constitution.  As such it must comply with the 

provisions of the Constitution, is reviewable on that basis and must be supported by a 

legitimate governmental objective.  

 

81. 

 

The applicants submit that the Twelfth Amendment, in so far as it redemarcated Matatiele 

out of the province of KwaZulu-Natal fell short of the rule of law, the principle of 

rationality and the founding value and commitment to a multi-party system of democracy 

to ensure accountable and responsive government.  It is further submitted that the record 
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overwhelmingly demonstrates that the decision to move Matatiele into the Eastern Cape 

was unsupported by any rational reason or legitimate governmental objective or purpose. 

 

 

       ______________________________ 

       DEPONENT 

 

I certify that the deponent has acknowledged that he/she knows and understands the 

contents of this affidavit duly signed and sworn to before me at DURBAN on this            

day of                    2006, the regulations contained in Government Gazette No. R1258 

dated 21 July 1972, as amended, having been complied with. 

 

 ______________________________ 

       COMMISSIONER OF OATHS 

       Full name: 
       Address: 
       Designation: 
       Area: 
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