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OF THE PROVINCE OF KWAZULU-NATAL FOR 
LOCAL GOVERNMENT     SEVENTH RESPONDENT 
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________________________________________________________________ 
 

Applicants’ Written Argument 
________________________________________________________________ 
 
 
A. Introduction and Overview

1.  

 

The applicants approach this Court as a matter of urgency over two related laws 

(“the Acts”): 

 

(a) They contend that the Constitution Twelfth Amendment Act of 2005 is 

unconstitutional or ultra vires because it effectively re-demarcates the 

Matatiele Municipality and moves it from one province into another without 
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compliance with the Constitution and contrary to its provisions; and 

 

(b) They contend that the Cross-Boundary Muncipalities Laws Repeal and 

Related Matters Act of 2005 is unconstitutional or ultra vires in that it re-

demarcates the Matatiele Municipality in a manner inconsistent with the 

Constitution or other national legislation. 

 

(c) In so far as the relief in paragraph (b) is concerned the applicants seek 

direct access to this Court.    

 

(d) The applicants also seek a declarator that in passing the Act Parliament 

and the President failed to fulfil constitutional obligations to the Matatiele 

Municipality in that: 

 

(i) the constitutional process for re-demarcation has been 

circumvented; and 

 

(ii) the first second and third respondents have not complied with 

constitutional principles of co-operative government in the 

management of the dispute over the re-demarcation of Matatiele 

Municipality.  
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2.  

 

Both Acts were signed into law and gazetted on 23 December 2005.  In these 

submissions they are referred to as the “Amendment Act” and the “Repeal Act”. 

 

3.  

 

The application is opposed by the first, second and third respondents.  The 

eighth respondent, the Municipal Demarcation Board, abides the decision of this 

Court and has delivered an affidavit setting out the steps it has followed in the re-

demarcation of Matatiele. 

 

4.  

 

These submissions proceed as follows: 

 

(a) In section B we deal with the application for urgent and direct access. 

 

(b) In section C we examine the scope of the applicants’ complaints. 

 

(c) In section D we deal with the first, second and third respondents answers 

to such complaints and the applicants’ responses to these answers. 
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(d) In section E we offer concluding remarks. 

 

B. Application for Urgent and Direct Access 

 

5.  

 

The issues presented in this application fall within two categories.  The challenge 

to the Amendment Act falls within the exclusive jurisdiction of this Court.1  The 

applicants’ assertion that the President failed to fulfil a constitutional obligation 

also falls within the exclusive jurisdiction of this Court.2  However, the challenge 

to the Repeal Act would ordinarily have had to commence in the High Court. 

 

6.  

 

It is submitted that it would be in the interests of justice to grant urgent and direct 

access to the applicants for the following reasons: 

 

(a) The two Acts are inextricably interlinked, with the Repeal Act being the 

legislation contemplated in the Amendment Act.  

 

(b) The matters are urgent and of national importance given that local 

                                                 
1   Section 167(4)(d) of the Constitution.  See, Bruce and Another v Fleecytex Johannesburg CC and 

Others 1998 (2) SA 1143 (CC), at paragraph 5. 

 
2   Section 167(4)(e) of the Constitution. 
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government elections are imminent and scheduled for 1 March 2006. 

 

(c) Preparations for local government elections have commenced.  The 

issues at stake affect the composition of local and district municipalities 

within the Sisonke District Municipality and the Alfred Nzo Municipality.  If 

the applicants are successful, that would affect the composition of both 

district municipalities and electoral results therein.   

 

(d) Hearing the matter in this Court would save costs and time. 

 

(e) The matters are largely legal matters and can be resolved on the papers.  

 

(f) The issues presented are important constitutional matters given that they 

go to the interface between the setting of provincial and municipal 

boundaries and the appropriate constitutional exercise of powers in each 

case. 

 

(g) It is submitted that the applicants acted with expedition and without undue 

delay in approaching this Court shortly prior to the promulgation of the 

Acts.  Although the Acts were published for public comment on 26 August 

2005, a municipal demarcation process was underway and yielded 

provisional determinations on 20 October 2005.  That process was 

subsumed by the approval of the Acts by Cabinet and Parliament by 14 



 7

December 2003. 

 

7.  

 

It is accordingly submitted that a range of factors presented in this case justify 

this Court hearing the matter urgently and by way of direct access.3

 

C. The Applicants’ Arguments

 

8.  

 
The applicants constitute the Matatiele/Maluti Mass Action Committee comprising 

the Municipal Council and a spectrum of businesses, educators, associations 

and non-governmental entities resident in the Matatiele area.   Collectively, they 

represent a diverse spectrum of interests.4

 

9.  

 

The applicants’ complaints arise from the common cause fact that the Matatiele 

local municipality has effectively been re-dermacated and taken out of the 

KwaZulu-Natal Province and placed in the Eastern Cape Province.  The core of 

                                                 
3   Satchwell v President of the Republic of South Africa and Another 2003 (4) SA 266 (CC) at 

paragraph 6.  
 
4   This is not admitted on the papers but no evidence to the contrary, as was suggested on page 639 

of the record (Annexure “PB1”) has been forthcoming. 
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the complaint is that the Constitution establishes a procedure for municipal 

demarcation which, in the case of Matatiele, was circumvented. 

 

C1. The Constitutional Scheme for Municipal Demarcation

 

10.  

 

Section 155(3) of the Constitution which deals with the establishment of 

municipalities, provides that: 

 

 “National legislation must: 

 

 (a) ... 

(b) establish criteria and procedures for the determination of municipal 

boundaries by an independent authority; 

(c) ...” 

 

11.  

 

The independent body referred to in section 155(3)(b) is the Municipal 

Demarcation Board established through the Local Government: Municipal 

Demarcation Act, No. 27 of 1998.  Section 3 of that Act provides that the 

Municipal Demarcation Board is an independent juristic person which “must be 

impartial and perform its functions without fear, favour or prejudice.”  Its functions 

are to determine municipal boundaries (including re-demarcation thereof). 
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12.  

 

This Court has previously had to consider where the power to establish municipal 

boundaries vested.  It concluded that such power was constitutionally vested in 

an independent authority and not in provincial or national government.  The 

context in which it did so was in the light of a challenge by two provinces to 

national legislation dealing with the establishment of municipalities.5

 

13.  

 

In ruling that the power to demarcate municipalities vested in an independent 

authority this Court held that “... the power to determine municipal boundaries 

vests solely in the Demarcation Board ...”.6  This Court reasoned further that: 

 

“[50]  The purpose of s 155(3)(b) may well have been to guard against 

political interference in the process of creating new municipalities and to 

this extent the function of determining municipal boundaries is entrusted to 

an independent authority.”7

14.  

 

                                                 
5   Executive Council, Western Cape v Minister of Provincial Affairs and Constitutional Development 

and Another; Executive Council, KwaZulu-Natal v President of the Republic of South Africa and 
Others 2000 (1) SA 661 (CC). 

 
6  Executive Council, Western Cape, supra, at paragraphs 46 and 47. 
 
7   Executive Council, Western Cape, supra, at paragraph 50. 
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A majority of this Court accordingly held that: 

 

“I conclude therefore that the scheme for the allocation of powers relating 

to the structure, functioning and establishment of municipalities 

contemplates that the Demarcation Board should determine the 

boundaries in accordance with the criteria and procedures prescribed by 

the legislation contemplated by s 144 (2) and (3) and that it should be able 

to do so without being constrained in any way by the national or provincial 

governments.”8 (Emphasis added.) 

 

15.  

 

In Executive Council, Western Cape, supra, this Court also had to consider the 

constitutionality of a provision in the Municipal Structures Act, which gave the 

Minister for Provincial Affairs and Constitutional Development a discretion to 

reject a municipal boundary determined by the Municipal Demarcation Board.  

The Court held: 

 

“In my view, the problem with s 6(2) lies elsewhere.  Upon a proper 

construction, it gives the Minister a discretion to decide whether to accept 

the recommendation of the Demarcation Board in relation to where the 

boundaries should be.  In the exercise of this discretion the Minister may, 

therefore, reject a boundary determined by the Demarcation Board.  Yet 

the scheme for the allocation of powers relating to the structure, 

functioning and establishment of municipalities contemplates that the 

Demarcation Board should determine boundaries in accordance with the 

                                                 
 
8  Executive Council, Western Cape, supra, at paragraph 55.  
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criteria and procedures prescribed by the legislation contemplated in ss 

155(2) and (3), and that it should be able to do with without being 

constrained in any way by the national or provincial governments.  If s 6(2) 

were to have any meaning, it subjects the decision of the Demarcation 

Board in relation to the municipal boundaries to the discretion of the 

Minister.  This, in my view, is impermissible.  To the extent that s 6(2) of 

the Structures Act gives the Minister a discretion whether to accept the 

boundaries determined by the Demarcation Board in respect of categories 

of municipality, it is inconsistent with ss 155(2) and (3) of the 

Constitution.”9 (Emphasis added.) 

 

16.  

 

It is submitted that the constitutional framework for the determination of municipal 

boundaries is crystal clear. The Municipal Demarcation Board, as an 

independent authority, is the only entity that can determine municipal boundaries 

and it must do so to the exclusion of any interference from national or provincial 

governments. 

 

 

 

 

17.  

 

Cross-boundary municipalities were dealt with in section 155(6A) of the 

                                                 
9   Executive Council, Western Cape, supra, at paragraph 68. 
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Constitution but is of no relevance to Matatiele because it was not a cross-

boundary municipality.  Although a small portion of Matatiele fell in the Eastern 

Cape, that land, being a collection of 8 farms without a town or village, was 

proclaimed in the Interim Constitution to be a part of KwaZulu-Natal.10  

Consequently, Matatiele was not a municipality stretching across a provincial 

boundary.  Neither was it administered by two provinces.  Accordingly, it was not 

a cross-border municipality as envisaged in section 155(6A) of the Constitution. 

 

C2. The Legislative Framework for Municipal Demarcation

 

18.  

 

The national legislation contemplated in section 155(3) is the Municipal 

Demarcation Act.  This Act was one of three “envisaged to transform local 

government and [establish] municipalities throughout the country.”11   

 

 

 

19.  

 

Section 24 specifies demarcation objectives, which include establishing an area 

                                                 
10   This emerges from the map on page 1188 of the papers, being the original demarcation of 

Matatiele Municipality (KZ5a3).  The farms are depicted on the west. 
 
11   Executive Council, Western Cape, supra, at paragraph 1. 
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that would inter alia enable effective municipal governance including the delivery 

of services in an equitable and sustainable manner and the provision of 

democratic and accountable government for local communities. 

 

20.  

 

Section 25 specifies criteria to be considered in determining a municipal 

boundary.  Those criteria include a range of factors, including but not limited to: 

 

(a) “the interdependence of people, communities and economies as indicated 

by – 

 (i) existing and expected patterns of human settlement and migration; 

 (ii) employment; 

 (iii) commuting and dominant transport movements; 

 (iv) spending; 

 (v) the use of amenities, recreational facilities and infrastructure; and 

 (vi) commercial and industrial linkages”; 

 

(b) provincial and municipal boundaries; 

 

(c) “existing and proposed functional boundaries, including magisterial 

districts, voting districts, health, transport, police and census enumerator 

boundaries”; and 
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(d) existing and expected land use, social, economic and transport planning; 

and 

 

(e)  a range of other social, economic and developmental considerations 

relating to existing and future patterns of human settlement. 

 

21.  

 

The application of those criteria vests solely in the Municipal Demarcation Board. 

 

22.  

  

The Municipal Demarcation Board may determine and re-determine boundaries 

either of its own accord or at the request of a municipality or a MEC or Minister 

for local government.  In each instance a public participation process is specified 

in section 21 and sections 26 to 30.  The public participation process does not 

apply where the board re-determines a municipal boundary when the MEC and  

affected municipalities have indicated in writing that they have no objection to the 

re-determination.12

 

23.  

 
                                                 
12   Section 21(2), Local Government: Municipal Demarcation Act. 
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The Municipal Demarcation Board is enjoined to consider all representations and 

objections and boundary determinations take effect after the views of the 

Electoral Commission have been made known.13

 

C3. The Constitutional Framework for Provincial Boundaries

 

24.  

 

It is common cause on the papers that Parliament may change provincial 

boundaries.  This follows from the provisions of sections 74(3)(ii) and 44(1)(a)(i) 

read with 103. 

 

25.  

Noting that local government was to be “established for the whole of the territory 

of the Republic,”14 it follows that a change in a provincial boundary will probably 

affect municipal boundaries. 

26.  

 

Although Parliament has the power to change provincial boundaries, that 

legislative power is to be exercised consistently with the Constitution.  That 

emerges from the supremacy clause in section 2 of the Constitution read with 

                                                 
 
13   Section 21(5) read with section 23. 
 
14   Section 151(1) of the Constitution. 
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section 1(c).   

 

27.  

In addition, section 44(4) of the Constitution provides: 

 

“When exercising its legislative authority, Parliament is bound only by the 

Constitution, and must act in accordance with, and within the limits of the 

Constitution.” 

 

28.  

 

Accordingly, the power to change provincial boundaries must be read 

consistently with other sections of the Constitution, such as those relating to 

municipal boundaries in section 155(3). In this regard, we submit that the 

provisions of section 155(3) exist as a constraint on the legislative power to alter 

provincial boundaries, whether that power is to be regarded as a specific or as a 

plenary power.15   

4. The Process of Re-Determination of Matatiele

 

29.  

 

Matatiele is a local municipality which fell within the Sisonke District Municipality 

                                                 
15   This issue was debated and resolved in Executive Council, Western Cape, supra, at paragraphs 24-

26.  
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within KwaZulu-Natal.  Its original demarcation by the Demarcation Board on 18 

July 2000 is shown at page 1188 of the papers (KZ5a3). 

 

30.  

 

The second respondent requested the Municipal Demarcation Board to exclude 

Matatiele from Sisonke District Municipality and to include it in the Alfred Nzo 

Municipality in the Eastern Cape Province.16  This request was gazetted on 19 

August 2005.17

 

31.  

 

On 25 August 2005 the first applicant was asked to consent in terms of section 

21(1) of the Municipal Demarcation Act to its excision from KwaZulu-Natal.  It did 

not do so.18  That meant that the Municipal Demarcation Board was obliged to 

conduct the public hearings process contemplated in the Municipal Demarcation 

Act. 

 

32.  

 

                                                 
16   Record, page 541-542, annexure “FSM10” to the Respondents’ Answering Affidavit, paragraph 

80.4 (page 32. 
  
17   Record, pages 1166-1167, Answering Affidavit: Municipal Demarcation Board, paragraph 10. 
 
18  Record, page 36, Founding Affidavit: paragraph 12.7. 
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Following on the public participation process mandated in the Municipal 

Demarcation Act, the applicants made comprehensive representations to the 

Municipal Demarcation Board which included 3,248 individual representations 

and a petition of over 10,000 signatures.19  

 

33.  

 

Thereafter, the Municipal Demarcation board made a provisional re-demarcation 

which retained Matatiele within the KwaZulu-Natal Province.   

 

 

 

 

 

 

34. 

 

This demarcation differed from that requested by the second respondent.  This 

demarcation was gazetted on 20 October 2005.20

 

                                                 
 
19   Record, page 38, Founding Affidavit: paragraphs 12.16-12.17, read with paragraph 11.2 (page 32) 

and annexure “F” (pages 98-112). 
20   Record, page 24, Founding Affidavit: paragraph 9.2 read with annexure “B”(pages 57-61) and 

paragraph 12.18 (pages 38-39). 
 Record, pages 1167-1168, Affidavit from Demarcation Board, paragraph 13. 
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35. 

 

Once the provisional re-demarcation was published, the applicants made further 

submissions supporting those proposals.  Approximately 19,348 people in the 

Matatiele area signed a petition supporting the provisional re-demarcation by the 

Municipal Demarcation Board.21  In addition, Traditional Leaders in the Maluti 

area also delivered written support for the provisional re-demarcation.22

 

36. 

 

The process embarked on by the Municipal Demarcation Board was not followed 

through to completion.  Instead, in the interim, the two Bills were published for 

comment on 26 August 2005 and the applicants delivered comprehensive 

comments on them to the offices of the second respondent and to the Portfolio 

Committee.23

37. 

 

Thereafter, the Bills were approved by Cabinet, Parliament and the two provincial 

legislatures and signed into law.   

 

                                                 
 
21   Record, page 33, Founding Affidavit:  paragraphs 11.9 and 12.21 (page 39). 
 
22   Record, page 39, Founding Affidavit: paragraph 12.20. 
 
23   Record, page 32, Founding Affidavit: paragraphs 11.3-11.4 read with annexures “G” and “H” 

(pages 113-139). 
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38. 

 

The effect of the Amendment Act is that it re-demarcates Matatiele by changing 

its size and moves it from the KwaZulu-Natal Province to the Eastern Cape 

Province.  This is easily demonstrated by reference to three maps: 

 

(a) The original demarcation of Matatiele emerges at page 1188.  The small 

area to the west comprises 8 farms which were included in the Interim 

Constitution as part of KwaZulu-Natal. 

 

(b) The Amendment Act provides for geographic areas of provinces which are 

reflected in maps from the Demarcation Board in the notice listed in 

Schedule 1A.  The map depicting Matatiele as part of Alfred Nzo 

Municipality is Map 3, attached as Schedule 1 to Notice 1998 of 2005 and 

is at page 196. 

(c) This map demonstrates that the Alfred Nzo District Municipality has been 

altered by the loss of Umzimkulu and the gain of Matatiele.  It also shows 

that Matatiele has a different shape to the original demarcation referred to 

in (a). 

 

(d) Map 32 on page 197 of the papers shows that Sisonke District 

Municipality has gained Umzimkulu but has lost Matatiele Municipality. 
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39. 

 

The Repeal Bill first “deemed” such re-demarcations to be demarcations in terms 

of the Municipal Demarcation Act.24  That language was later removed in the 

published Bill25 and the new demarcations are now to be “regarded as” 

demarcations in terms of the Municipal Demarcation Act. 

 

40. 

 

That notwithstanding, the Demarcation Board then issued its “demarcations” on 

27 and 28 December 2005.26  Those demarcations differed from its provisional 

demarcations and effectively followed the second respondent’s request for the 

re-dermarcation of Matatiele and the Sisonke and Alfred Nzo District 

Municipalities.27   

 

C5. Submissions

 

41. 

                                                 
 
24   Record, pages 75-76, Founding Affidavit: annexure”D”, paragraphs 3.1 and 3(4)(a). 
 
25   Record, page 179, Founding Affidavit: Annexure “V”, paragraphs 2(1) and 2(4)(a). 
 
26   Record, page 1170-1171, Answering Affidavit, Demarcation Board, read with annexures “MDB 

11-13,” pages 1244-1310. 
 
27   Record, page 542, Answering Affidavit, Annexure “FSM10” read with pages 1245-1246, 

annexure “MDB11”, Answering Affidavit, Demarcation Board. 
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The memorandum accompanying the first version of the Cross-Boundaries 

Municipalities Laws Repeal and Related Matters Bill described the position of 

Matatiele as follows: 

 

“1.2 The Bill also seeks to address challenges related to the provincial 

boundary between the Eastern Cape and KwaZulu-Natal Province in a 

manner that would avoid going through a process of first establishing 

cross-boundary municipalities in order to address these challenges.  (In 

this regard, the provisions of the Bill must be read with the provisions of 

the Twelfth Constitution Amendment Bill, 2005)  In order to ensure a 

smooth transition in dealing with these challenges, provision has been 

made for the following transitional arrangements: 

 

(a) The Bill seeks to dispense with the provisions of the Local 

Government: Municipal Demarcation Act ... and the Local Government: 

Municipal Structures Act ... by allowing proposed demarcations of 

particular municipalities as reflected in Schedule 4 of the Bill, to be 

deemed to be the demarcation of municipalities that reflect a new 

composition or location in a particular province...”28

 

42. 

 

Paragraph 1.2 above was removed in the final published version of the Bill. 

 

43. 

                                                 
28   Founding Affidavit: Annexure D, Explanatory Memorandum, paragraph 1.2 
. 
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Manifestly therefore, the aim in so far as Matatiele was concerned was to re-

demarcate Matatiele, to excise it from the KwaZulu-Natal Province and in 

essence to treat it as a cross-border municipality which it was not.    

 

44. 

 

Further, the first version of the explanatory memorandum makes it abundantly 

clear that the aim was to treat Matatiele as a cross-border municipality in a 

manner “that would avoid going through a process of first establishing cross-

boundary municipalities”.29   

 

45. 

 

Whatever the position in respect of other municipalities might have been, it is 

submitted that the clear aim in the treatment of Matatiele was to short-circuit the 

municipal demarcation process in respect of Matatiele and to deal with it as if it 

were a cross-boundary municipality.  This meant that the processes for municipal 

demarcation in the Constitution and the Municipal Demarcation Act and the 

provisional re-demarcation determined pursuant thereto could simply be ignored.   

 

46. 

                                                 
29   It is submitted that this was always the intention.  See the comments of the Deputy Minister of 

Justice and Constitutional Development at page 468. 
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We submit that such course of conduct contravened the provisions of sections 

155(3) of the Constitution and the principle of legality:  

 

“[58] It seems central to the conception of our constitutional order that the 

Legislature and Executive in every sphere are constrained by the principle 

that they may exercise no power and perform no function beyond that 

conferred upon them by law. At least in this sense, then, the principle of 

legality is implied within the terms of the interim Constitution. Whether the 

principle of the rule of law has greater content than the principle of legality 

is not necessary for us to decide here. We need merely hold that 

fundamental to the interim Constitution is a principle of legality.”30

 

47. 

 

Applicants contend that their submissions to the second and seventh 

respondents were ignored.31  This is contrary to the principles of co-operative 

governance32 which required, at the very least, that the views of the applicants 

were taken into account by the first, second and third respondents.   

 

                                                 
30   Fedsure Life Assurance Ltd and Others v Greater Johannesburg Transitional Metropolitan 

Council and Others 1999 (1) SA 374 (CC) at paragraph 56 (and paragraph 58); Pharmaceutical 
Manufacturers Association of South Africa: In re Ex Parte President of the Republic of South 
Africa and Others 2000 (2) SA 672 (CC) at paragraph 17. 

 
31   Record, pages 33, 39-40, Founding Affidavit: paragraphs 11.8, 12.22 and 12.26.  These averments 

are not seriously disputed on the papers save that the Answering Affidavit characterises the views 
of the applicants as “absurd”.  Record, page 275, paragraph 116, page 280, paragraph 129 
(“admitted”) and 132 (“no knowledge”).  

 
32   Independent Electoral Commission v Langeberg Municipality 2001 (3) SA 925 (CC), at 

paragraphs 20-21.  
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48. 

 

That these views were significant and weighty is proved by the fact that it 

persuaded the Municipal Demarcation Board that the second respondent’s 

proposals could not be supported on the merits after all relevant stakeholders 

had been heard and all relevant and competing factors considered. 

 

49. 

 

It is submitted that the process adopted in the re-demarcation of Matatiele was 

therefore contrary to the provisions of the Constitution, contravened the 

principles of legality and the principles of co-operative governance. 

D. Respondent’s Answers

 

D1. The Municipal Demarcation Board

 

50. 

 

The Municipal Demarcation Board does not dispute the process as outlined by 

the applicants.  What is significant is that the Municipal Demarcation Board now 

claims that it knew that its provisional re-demarcation was not going to be 

followed: 
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“The Municipal Demarcation Board also took into consideration that such 

concurrences and authorisation would become superfluous with the 

enactment of legislation to repeal all legal provisions relating to cross-

boundary municipalities”.33

 

51. 

 

Those comments are not borne out by the press release issued by the 

Demarcation Board after its provisional determination in which it was recorded: 

 

“As soon as legislation pertaining to the boundaries of provinces and of 

cross-boundary municipalities have been finalised, the Board will 

commence planning for possible further investigations and re-

determinations after the forthcoming elections.  Elections must be held 

before or on 6 March 2006.”34

 

52. 

 

These statements offer no clarity in respect of Matatiele which was not a cross-

boundary municipality.  Further, the Municipal Demarcation Board fails dismally 

to explain why, having rejected the second respondents proposed re-

determinations, it nevertheless engaged the applicants in a process and made 

provisional re-demarcations that it knew would come to nothing. 

 
                                                 
33   Record, page 1169, Answering Affidavit: Municipal Demarcation Board, paragraph 16. 
34   Record, page 160, annexure “R” to Founding Affidavit. 
 
 Record, page 1168, Answering Affidavit of Demarcation Board, paragraph 14. 
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53. 

 

More significantly, the Municipal Demarcation Board does not explain why it felt 

that its processes had to yield to the processes in the Bills in respect of Matatiele 

when no consent was necessary from provincial or national governments 

because no cross-border municipality was implicated.  In effect, the stance of the 

Municipal Demarcation Board is that it knew that its determinations in respect of 

Matatiele would be over-ridden and it was willing to accept such an outcome 

without alerting the applicants to the fact that they were ultimately wasting their 

time. 

54. 

 

In addition, it is submitted that the Municipal Demarcation Board is incorrect in 

asserting that it gazetted “its decisions” after the Acts had been proclaimed in 

terms of section 21(5) of the Demarcation Act.35  That determination as we have 

demonstrated merely followed the determination requested by the Minister and 

as specified in the Repeal Act.  It is submitted that this cannot be said to be a 

true determination of the Demarcation Board. 

 

55. 

 

There is no explanation why the Municipal Demarcation Board abdicated its 

legislative responsibilities in respect of its own provisional re-demarcation of 
                                                 
35   Record, pages 1170-1171, Answering Affidavit of Demarcation Board, paragraph 21. 
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Matatiele.  The only inference to be drawn is that the Municipal Demarcation 

Board did as it was told.   

 

D2. First, Second and Third Respondents

 

56. 

 

The first, second and third respondents (“respondents”) have presented 

voluminous documentation in response.  It will be argued that much of this 

documentation is irrelevant to the issues presented and has only served to 

complicate what ought to be readily discernible legal issues. 

 

57. 

 

The respondents raise four major arguments: 

 

(a) The Amendment Act was duly passed and its passage has not been 

challenged. 

 

(b) The applicants do not have a constitutional right to remain in KwaZulu-

Natal and have not proved any right upon which they rely. 

 

(c) The Acts did not re-demarcate municipal boundaries. 
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(d) Even if it is found that the Acts have the effect of redemarcating municipal 

boundaries, such re-demarcation did not circumvent the procedures set 

out in the Constitution and the Demarcation Act.  

 

58. 

 

We deal with each of these submissions in turn but deal firstly with the 

applicability of the history provided by the respondents. 

59. 

 

The respondents refer to the many problems experienced with cross-border 

municipalities, reports generated on that as well as historical commissions 

constituted to investigate the position of Matatiele and Maluti.  Various 

documents are presented in support thereof. 

 

60. 

 

It is submitted that such history while it might be relevant to understanding what 

happened in the past are of limited relevance in these proceedings.  We submit 

so for the following reasons: 

 

(a) Whatever the historical position might have been, Matatiele municipality 
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was demarcated by the appropriate constitutional body, the Municipal 

Demarcation Board, in 2000.  That demarcation did not establish a cross-

boundary municipality and Matatiele fell wholly within and was 

administered in the KwaZulu-Natal Province.  At present, the only 

considerations applicable to the demarcation of municipalities are those 

set out in the Constitution and the Demarcation Act. 

 

(b)  To the extent that the Trengove Commission may have recommended the 

inclusion of the magisterial district of Mount Currie (Matatiele) into the 

Eastern Cape Province, this recommendation was not implemented, in 

part because there was a minority report which recommended the 

contrary. 

 

(c) Negotiations between the Minister for Provincial Affairs and Constitutional 

Development and the Premiers of the Eastern Cape and KwaZulu-Natal 

overtook the recommendations of the Trengove Commission when those 

functionaries resolved on 21 August 1997 that “the boundaries remain as 

they are.”36

 

(d) Although the report prepared for the President discussed Matatiele, this 

was not in the context of cross-boundary municipalities but in relation to 

“other boundary issues”.37

                                                 
36   Record, page 353, Annexure “FSM3”, pages 351-354. 
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(e)  The report prepared for the President did not indicate any problems 

associated with cross-border municipalities in respect of Matatiele.  To the 

contrary, while noting that the issue was sensitive, it stated that there was 

“... good cooperation between municipalities across the provincial 

boundary post December 2000.”38

 

(f) None of the reports describing problems with cross-border municipalities 

presented any difficulty with the position of Matatiele in KwaZulu-Natal, 

nor did these reports include any motivation for its excision from KwaZulu-

Natal or need to be included in the Eastern Cape.  In fact, the report 

prepared by the Demarcation Board during July 2003 recommended that 

Matatiele be consolidated with areas in the Eastern Cape with which it 

shared functional linkages while remaining in KwaZulu-Natal.39

 

61. 

 

Consequently, we submit that the historical and other issues pertaining to cross-

border municipalities had little or no relevance to the position of Matatiele and its 

re-demarcation. 

 

                                                                                                                                                 
37   Record, page 304-305, Annexure “FSM1”. 
 
38   Record, page 306, Annexure “FSM1”. 
 
39  See the recommendation on page 451 and the discussion at pages 406-411, Annexure “FSM4”.  
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62. 

 

The first argument raised by the respondents is that the Amendment Act was 

duly passed and is thus unassailable.  The applicants do not dispute that the 

Amendment Act was properly passed but contend that it is unconstitutional to the 

extent that it re-demarcates Matatiele to the exclusion of the process contained in 

section 155(3)(b). 
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63. 

 

Although the respondents contend that the Acts do not redemarcate Matatiele, it 

is evident that the maps attached to Schedule 1 to the Amendment Act are 

municipal demarcation maps issued by the Demarcation Board.  Map 3 (page 

196) clearly depicts a change in the shape of Matatiele and its inclusion into the 

Alfred Nzo District Municipality, as compared to its original demarcation depicted 

at page 1188.  Map 32 on page 197 depicts a corresponding change in the make 

up of Sisonke District Municipality. 

 

64. 

 

The Repeal Act on its very terms states “despite any applicable provisions of the 

Local Government: Municipal Demarcation Act ... and the Local Government: 

Municipal Structures Act ... the proposed demarcation by the Municipal 

Demarcation Board of a municipality as indicated in the first column of Schedule 

4 is regarded as a demarcation in terms of the Local Government: Municipal 

Demarcation Act...”.40  Schedule 4 thereof is headed “Demarcation of newly 

established municipalities in a province.” 

 

 

 

65. 
                                                 
40  Section 2(4)(a) of the Repeal Act, page 179. 
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It is accordingly submitted that not only is it evident from the maps referred to in 

the Amendment Act, the foregoing references in the Repeal Act make it 

abundantly clear that Matatiele is to be re-demarcated.  The Repeal Act 

expressly provides such re-demarcation to be “despite” anything in the 

Demarcation Act and that it is to be “regarded” as a decision in terms of the 

Demarcation Act. 

 

66. 

 

Accordingly, it is submitted that the effect of the Amendment Act and the Repeal 

Act is to re-demarcate the Matatiele municipality.  This process occurred without 

due cognisance of the process in section 155(3)(b) of the Constitution requiring 

municipal demarcations to be conducted by the Demarcation Board. 

 

67. 

 

We submit that it is a long established principle of our law that Parliament may 

not by legislative means over-ride constitutional provisions.  This is particularly so 

where the provisions sought to be dispensed with contain certain procedural or 

“testing” rights. 
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Minister of the Interior and Another v Harris and Others 1952 (4) SA 769 

(AD), at pages 794 F-H and 795 C-F. 

 
68. 

 

The Harris case has been referred to with approval on a number of occasions by 

this Court.  Ackermann J in Bernstein and Others v Bester and Others NNO 1996 

(2) SA 751 (CC) held the following at paragraph 105:  

 

“Section 22 achieves this by ensuring that the courts and other fora 

which settle justiciable disputes are independent and impartial. It is 

a provision fundamental to the upholding of the rule of law, the 

constitutional State, the 'regstaatidee', for it prevents legislatures, at 

whatever level, from turning themselves by acts of legerdemain into 

'courts'. One recent notorious example of this was the High Court of 

Parliament Act. By constitutionalising the requirements of 

independence and impartiality the section places the nature of the 

courts or other adjudicating fora beyond debate and avoids the 

dangers alluded to by Van den Heever JA in the Harris case.” 

(Emphasis added.) 

 

69. 

 

Harris was also referred to in S v Dodo, 2001 (3) SA 382 (CC), at 

paragraph 21.  Harris was once more referred to with approval by Sachs J 

in and Another v Electoral Commission and Others 1999 (3) SA 1 (CC), at 

paragraph 34:  
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“[34] It is instructive to look at the situations in which the two 

applicants find themselves. The first applicant voted in the 1994 

elections when he was already a prisoner. The 1996 Constitution 

guaranteed his right to vote in unqualified terms. Parliament has not 

sought to limit that right at all. He is informed that his right to vote 

remains intact and that the registration centres are as open to him 

as to anybody else. The only problem is that he is locked up.   

 

That a right requires an appropriate remedy was trenchantly 

affirmed by Centlivres CJ in Minister of the Interior and Another v 

Harris and Others:  

  

'As I understand Mr Beyers' argument the substantive right 
would, in the event of such an Act having been passed, 
remain intact but there would be no adjective or procedural 
law whereby it could be enforced: in other  words the 
individual concerned whose right was guaranteed by the 
Constitution would be left in the position of possessing a 
right which would be of no value whatsoever. To call the 
rights entrenched in the Constitution constitutional 
guarantees and at the same time to deny to the holders of 
those rights any remedy in law would be to reduce the 
safeguards enshrined in s 152 to nothing. There can to my 
mind be no doubt that the authors of the Constitution 
intended that those rights should be enforceable by the 
Courts of Law. They could never have intended to confer a 
right without a remedy. The remedy is, indeed, part and 
parcel of the right. Ubi jus, ibi remedium.' 

 

70. 

 

It is submitted that the guarantee of independent decision making by the 

Demarcation Board yield such enforceable “testing” rights to determine whether 

legislative action is consistent therewith or repugnant thereto.  In this regard 
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“repugnancy effects repeal and alteration”.41   

 

71. 

 

In other words, even though Parliament may change provincial boundaries it 

must do so in a way which is not repugnant to other constitutional provisions.  

This would then be distinguishable from the position raised in Premier KwaZulu-

Natal and Others v President of the Republic of South Africa and Others42 which 

nevertheless demonstrates that the formal adherence to procedures for 

constitutional amendments are not necessarily decisive. 

 

72. 

 

We submit that it does not matter whether such repugnancy is effected through a 

national act or through a constitutional amendment.  We referred earlier to the 

supremacy provisions of the Constitution and the provisions of section 44(4) 

which exists as a constraint on the legislative (including constitutional 

amendments) power of the national legislature. 

 

 

 

73. 

                                                 
41   Minister of the Interior and Another, supra, at page 793F. 
 
42   1996 (1) SA 769 (CC) 
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In the result, we submit that the Amendment Act and the Repeal Act both directly 

and in effect contravene the provisions of section 155(3)(b) of the Constitution in 

so far as it relates to Matatiele.  The process followed by the Demarcation Board 

in the re-demarcation of Matatiele was effectively abandoned and substituted by 

legislative and executive decree. 

 

74. 

 

In so far as the respondents attempt to contend that the Demarcation Board 

carried out its functions after the Acts were passed, we submit that it is clear that 

the “demarcations” by the Demarcation Board after the enactment of the Acts 

were nothing more than what was required by the Acts and what had been 

requested of it by the second respondent.  The demarcation of Matatiele was 

presented as a fait accompli to the Demarcation Board and was accepted and 

treated as such by that Board, despite its earlier provisional demarcation to the 

contrary.  It cannot therefore be said that the Demarcation Board applied itself 

independently to the demarcation issues once the Acts had been promulgated. 

 

 

 

 

75. 
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In the result, we submit that the applicants have demonstrated enforceable 

rights, that is the rights which inure to them by virtue of section 155(3)(b).  They 

do not claim a right to be located in KwaZulu-Natal but claim a right to have 

decisions over their re-demarcation made by an independent body as 

contemplated in section 155(3)(b) and to have that body make decisions 

independently of any interference from other organs of state. 

 

E. Concluding Submissions

 

76. 

 

It is submitted that the applicants have demonstrated that the Matatiele 

municipality was effectively re-demarcated without the appropriate procedures in 

section 155(3)(b) being adhered to or being brought to their completion. 

 

77. 

 

The fact that the respondents attempt to describe what has happened as a 

provincial boundary change does not affect the rights vested in the applicants by 

virtue of section 155(3)(b) and related Municipal Demarcation Act. 

 

78. 
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The Amendment and Repeal Acts effectively presented a fait accompli to the 

Demarcation Board, which accepted those demarcations without any further 

consideration of the issues as it was required to do in terms of section 155(3)(b) 

of the Constitution and the Demarcation Act, and in contradiction to the 

provisional re-determinations it had already made. 

 

79. 

 

We accordingly submit that the applicants are entitled to the relief they seek as 

set out in the Notice of Motion.   

 

A J Dickson SC 

 

A A Gabriel 

 

Chambers 
Pietermaritzburg and Durban 

 

30 January 2006 
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