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Constitution – application to law of contract – applies horizontally Insurance – Time bar clause – not 
unconstitutional    

Summary of Judgment
In a judgment delivered today, the Supreme Court of 
Appeal has ruled that time-bar clauses in insurance 
contracts are not unconstitutional. The Pretoria High 
Court had held that such clauses – which typically 
require an insured to issue summons against the insurer within a specified period, which may be 
much shorter than the ordinary 3-year period allowed – violate the access to courts guarantee in 
the Bill of Rights. The SCA has set aside this judgment, and upheld the insurer’s reliance on the 
time-bar clause. 

Also available for this case
Summary of judgment 
Full judgment 

Mr Barend Petrus Barkhuizen (the plaintiff) insured his 1999 BMW 328i for R181 000 with a 
syndicate of Lloyds underwriters (represented in South Africa by the appellant, Mr Napier). On 24 
November 1999 his vehicle was involved in an accident. He informed the insurer timeously of the 
incident. It rejected liability for his claim on 7 January 2000.  

A clause in the policy required the plaintiff to issue summons in such a case within 90 days. 
Instead, he issued summons more than two years later. In defending the claim, the insurer relied 
on the time-bar.  

The SCA has held that the insurer is entitled to do so. It held that though constitutional values 
govern the law of contract, there was no evidence to show that the plaintiff had not concluded the 
contract with the insurer freely and in the exercise of his constitutional rights to freedom, equality 
and dignity. 

The time-bar provision did not violate the access to courts provision in the Bill of Rights since that 
provision invalidates unreasonable legislative clogs on the enforcement of pre-existing rights. The 
plaintiff had no pre-existing right to insurance, but only the right that he acquired from his contract 
with the insurer. That contract itself specified that for his cover to operate he had to issue 
summons within 90 days. The insurer’s defence therefore had to be upheld. 

 


