
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN 

  

CONSTITUTIONAL COURT CASE NO: CCT 51 / 05 

 

SUPREME COURT OF APPEAL CASE NO: 346/2004 

 

In the matter between:  

 

 

 
AAA INVESTMENTS (PROPRIETARY) LIMITED Applicant 
 
 
and  
 
 
THE MICRO FINANCE REGULATORY COUNCIL First Respondent 
 
 
THE MINISTER OF TRADE & INDUSTRY Second Respondent 
 
 
 

REPLYING AFFIDAVIT  
 

 

I, the undersigned:  

BARRY JOHN WOOLLGAR 

state as follows under oath: 

1. I am the applicant’s attorney of record in these proceedings.  I am duly 

authorised to make this affidavit.  
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2. I have personal knowledge of the facts in this affidavit, unless I state or 

imply otherwise.  The facts are true and correct.   

3. I deposed to the supporting affidavit in this application.  I have read the 

First Respondent’s notice of intention to oppose in terms of rule 19(4)(a) 

(“the notice of opposition”).  The applicant stands by what is contained in 

the supporting affidavit.  To the extent that the notice of opposition 

conflicts with the supporting affidavit, I deny it.  Without detracting from 

the generality of that denial, the applicant wishes to reply briefly to one 

aspect of the notice of opposition.   

4. I submit that the applicant is entitled to file a replying affidavit in terms of 

rule 11(3)(b) of the rules of this Court.  I say so because rule 11 applies 

to the extent that provisions dealing with application proceedings do not 

“otherwise provide” (see rule 11(1)).  Rule 19 does not “otherwise 

provide” in so far as it does not preclude a replying affidavit.  

Alternatively, the applicant respectfully seeks an indulgence in terms of 

rule 32(1) of the rules of this Court in being allowed to file this replying 

affidavit, and asks that the notice of motion be read accordingly. 

5. In paragraphs 1.1 to 1.8 of the notice of opposition the first respondent 

contends that the exemption notice contemplates an implied power on 

the part of the regulatory institution to make rules enabling the regulatory 

institution to perform the functions and tasks set out in the definition of 

“regulatory institution” in the exemption notice (see in particular 

paragraphs 1.3 and 1.4 of the notice of opposition).  Even if the 

exemption notice impliedly confers a power to make rules to perform 
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these functions (which is denied), such a power plainly does not include 

the power to make rules which– 

5.1. impose additional and more onerous conditions of exemption 

(from the Usury Act) in breach of the delegatus rule; 

5.2. breach the right to privacy; or 

5.3. are not strictly necessary to perform the functions and tasks set 

out in the definition of “regulatory institution” in the exemption 

notice. 

6. Even on the basis that the first respondent had a limited rule-making 

power (which is denied), the decisions to make the revised and initial 

rules were reviewable, unconstitutional and invalid – 

6.1. in their entirety, as being based on a misconception of power; 

6.2. alternatively, to the extent that they included the rules referred to 

in paragraphs 5.1 to 5.3 above. 

7. It is the rules referred to in paragraphs 5.1 to 5.3 which formed the 

substance of the applicant’s attack.  Thus the Supreme Court of Appeal 

ought at the very least to have upheld the judgment and order of the 

Court of first instance in so far as that Court held to be unconstitutional 

and invalid the rules contemplated in paragraphs 5.1 to 5.3 above. 

 
 
 
 
_______________________ 
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I CERTIFY that this affidavit was signed and sworn to before me at 

Queenstown  on this the                    day of OCTOBER 2005, by the deponent 

who acknowledged that he knew and understood the contents of this affidavit, 

had no objection to taking this oath, considered this oath to be binding on his 

conscience and who uttered the following words:  “I swear that the contents of 

this affidavit are true, so help me God.” 

 
 
 
________________________________ 
COMMISSIONER OF OATHS 

    Full names: 
Address: 
Capacity: 


