
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

HELD AT BRAAMFONTEIN 
 

CONSTITUTIONAL COURT CASE NO.__________ 

SUPREME COURT OF APPEAL  CASE NO. 346/2004 

 

In the matter between: 

 

AAA INVESTMENTS (PROPRIETARY) LIMITED Applicant

and 

THE MICRO FINANCE REGULATORY COUNCIL First Respondent
THE MINISTER OF TRADE & INDUSTRY Second Respondent
 

 

 
 

 NOTICE OF INTENTION TO OPPOSE IN TERMS OF RULE 19(4)(a) 
 

________________________________________________________________ 
 
 
 

PLEASE TAKE NOTICE THAT the First Respondent intends to oppose the 

Applicant’s application for leave to appeal on the following grounds: 

 
1. The attack on the constitutional validity of the First Respondent’s rules 

is misconceived for the following reasons: 

 

 

{WVR/LCA11336/LIT-GEN/01829845//} 1



1.1 It is common cause that the exemption notice published by 

the Second Respondent on 1 June 1999 (“the exemption 

notice”) provided that one of the conditions for exemption 

was that the entity seeking exemption “is registered with a 

regulatory institution;”    

 

1.2 The definition of “regulatory institution” in paragraph 1.6 of 

the exemption notice required that institution to have the 

capacity and the mechanisms in place effectively to do a 

number of things. For example the regulatory institution had 

to be able to “register lenders in accordance with 

accreditation criteria approved by the Minister” and “deal 

with appeals by lenders and borrowers in respect of any 

decision of the regulatory institution or any committee, 

ombudsman or referee instituted by it;” 

 

1.3 The exemption notice (which included the Second 

Respondent’s rules as “Annexure A”) contained no rules or 

mechanisms enabling the regulatory institution to perform 

the functions and tasks set out in the definition of “regulatory 

institution”. For example, the exemption notice contained no 

rules: 

 

1.3.1  governing the process of registration; 

 

1.3.2 determining how the regulatory institution was to 

“require adherence to and monitor and ensure 

compliance by lenders” with the exemption notice; 

 

1.3.3 setting out what the regulatory institution could do if a 

lender failed to comply with the exemption notice;  
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1.3.4 making provision for the de-registration of lenders for 

failure to  comply with the exemption notice; 

 

1.3.5 providing for hearings by the regulatory institution of 

alleged breaches by lenders of the terms of the 

exemption notice and the imposition of sanctions for 

such breaches; 

 

1.4 In short, it is clear that the regulatory institution contemplated 

by the exemption notice required a set of comprehensive 

rules providing the mechanisms through which it would be 

able to perform the tasks and functions contemplated in the 

definition.  An institution not having such rules, would not 

qualify as a regulatory institution for the purposes of the 

exemption notice and it would not have been competent for 

the Second Respondent to approve it as a regulatory 

institution; 

 

1.5 The Second Respondent accordingly must, by necessary 

implication, have authorised any regulatory body approved 

by him in terms of the exemption notice, to make rules to 

enable it to effectively carry out its assigned functions; 

 

1.6 This is borne out by the fact that in approving the First 

Respondent as a regulatory institution under the exemption 

notice, the Second Respondent approved the First 

Respondent’s rules, which at that time were already in 

existence;  
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1.7 Once this is accepted, the only basis upon which the rules 

could be construed as being invalid, is if the Second 

Respondent acted beyond his powers, under section 15A of 

the Usury Act of 1968 (“the Usury Act”), by providing for 

registration with a regulatory body with its own rule-making 

powers as a condition of exemption; 

 

1.8    The validity of the conditions of exemption as set forward in 

the exemption notice, however, have not been challenged by 

the Applicant, and the Applicant, for obvious reasons, does 

not seek to attack the validity of the exemption notice. 

Without its own rules, the First Respondent simply cannot 

regulate lenders as contemplated in the exemption notice. In 

essence, the Applicant wishes to benefit from the exemption 

by registering with the First Respondent without, however, 

being regulated.  

 

2. The grounds of appeal are based on the following material 

misconceptions: 

 

2.1 That the exemption notice envisaged that the First 

Respondent would perform its regulatory function on the 

basis of the rules determined by the Second Respondent in 

Annexure A to the exemption notice (para 4.29 FA); 
 

2.2 That the fact that the First Respondent may exercise a public 

function, means that in making its rules, the First 

Respondent was exercising a “public legislative power” 

(para 4.24); 
 

  2.3  That in making its rules, the First Respondent purported to  
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impose conditions for exemption (para 3.18 FA; para 4.12 
FA; para 4.26 FA); 
 

2.4  That the First Respondent purports to exercise power over 

persons and entities beyond those who register with it (para 
3.17.2 FA; para 4.37 FA); 

 

 2.5 That because registration with the First Respondent is a 

requirement for exemption, any consent to register with the 

First Respondent, and to be bound by its rules, was not 

consensual, and any contract which may arise from an 

acceptance to be bound by the rules of the First 

Respondent, is accordingly contrary to public policy (para 
2.2 FA; para 3.17.5 FA; para 3.18 FA);  

 

 2.6  That if it is not held that in making the rules the First  

Respondent was exercising a public legislative function, the 

necessary corollary is that the First Respondent’s regulatory 

activities operate “outside a constitutional and statutory 

framework insulated from constitutional and judicial review” 

(para 4.43 FA); 
 
2.7 That the question whether or not the rules could give rise to 

a binding contract between the First Respondent and those 

bodies who register with it, is dependant upon the anterior 

question of the validity and lawfulness of the rules (paras 
4.7- 4.9 FA); 

  

 2.8 That the Supreme Court of Appeal erred in not considering 

the argument put forward by the Applicant to the effect that 

the Second Respondent had unlawfully delegated a power to 
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set conditions for exemption and to make rules regulating 

the micro lending industry (paras 4.15 -17 FA);      

 

2.9 That it is the rules, and not the exemption notice, which is 

the source of the so-called coercion placed upon entities 

who seek exemption (paras 4.51-4.52 FA).     

 

3. The attacks on the judgment of the Supreme Court of Appeal are either 

erroneous, without substance and/ or not material to the decision reached 

by the Court.  Ultimately, the Applicant’s case is conceptually untenable.  

It cannot be contested that the First Respondent had the power to make 

rules which would enable it to regulate lenders who register with it. That 

power is necessarily implied in the exemption notice. Without the rules, 

effective regulation is not possible. The rules are binding because that is 

the basis upon which registration takes place and the notion that the  

exemption notice contemplated that registration would not have that 

consequence is fanciful.  If the Second Respondent was not entitled to 

delegate the power to regulate lenders to an institution such as the First 

Respondent, then the whole exemption is bad and the Applicant has been 

acting in contravention of the Usury Act. But the Applicant has not, for 

obvious reasons, attacked the constitutionality of the exemption notice. 

One must therefore assume for present purposes, that it is lawful for the 

Second Respondent to confer upon the First Applicant the powers 

contemplated by the exemption notice. That assumption disposes of the 

Applicant’s case. 

 

4. Leave to appeal should not be granted as there are no prospects of 

success on the merits. 
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DATED at SANDTONSANDTON on 21 NOVEMBER 2005. 

  

  

HOFMEYR HERBSTEIN  & GIHWALA 
Inc 
First Respondent's Attorneys  

 6 Sandown Valley Crescent  
Sandown, Sandton 
Private Bag X40 
Benmore 
2010 
Tel : (011) 286-1125 
Fax : (011) 286-1269 
Ref : Mr W van Rensburg  

  
TO :  
THE REGISTRAR  
Constitutional Court Of South Africa 
Constitution Hill 
JOHANNESBURG 
 

 

AND TO :  
WOOLGAR ATTORNEYS 
Applicant’s attorneys 
c/o Janse Van Rensburg, Strydom Botha Inc. 
27 Lothbury Road 
Auckland Park 
Johannesburg 
P O Box 300, Auckland Park, 2006 
Tel: (011) 726-6172 
Fax: (011) 726-6119 
Ref : Mr B Woollgar 
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 Received a copy hereof on this the        day of 
                      2005 
 
_______________________________ 
Attorneys for Applicant 

 
 
AND TO : 
THE MINISTER OF TRADE AND INDUSTRY 
Second Respondent 
c/o THE STATE ATTORNEY 
4Th Floor South Tower, Fedlife Forum 
Cnr Pretorius / Van der Walt Streets 
Pretoria 
Ref : Mr D Burger 
C/o The State Attorney, Johannesburg 
95 Market Street, Cnr Market & Kruis Streets 
North State Building 
Johannesburg 
 Received a copy hereof on this the        day of 

                      2005 
 
_______________________________ 
Attorneys for Second Respondent 
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