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I, the undersigned:  

BARRY JOHN WOOLLGAR 

state as follows under oath: 

1. INTRODUCTION  

1.1. I am the applicant’s attorney of record in these proceedings.  I am 

duly authorised to make this affidavit.  

1.2. I have personal knowledge of the facts in this affidavit, unless I 

state or imply otherwise.  The facts are true and correct.   

1.3. This matter raises the question whether the Supreme Court of 

Appeal has correctly identified an important area of regulatory 

activity of a legislative character, which, although carried out by an 

organ of state, was held to operate privately and beyond the reach 

of the Constitution.   

1.4. The subject matter of the regulatory activity in this instance is the 

micro-finance industry.  The regulatory activity affects two groups, 

lenders and borrowers, the latter falling primarily within the more 

vulnerable lower income category.  As pointed out by the 

Supreme Court of Appeal, research shows – 

“the size of the … industry to be approximately R10.1bn-
R16bn and that it increased by 280% over the last two 
years.  It also showed that there are over 3500 formal 
lending agencies and over 27000 informal lending outlets 
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with a large geographic dispersion.  Statistics indicate a 
current and near future individual market of 
approximately 3 million borrowers.”1

 

1.5. The Minister of Trade and Industry, the second respondent, has 

used the powers granted to him to exempt categories of 

transactions from the Usury Act No. 73 of 1968, through the 

mechanism of a notice in the Government Gazette, to – 

1.5.1. identify a category of micro-loans for exemption; 

1.5.2. determine rules which set out the conditions upon which 

such loans must be made (“the Minister’s rules”); 

1.5.3. recognise the Micro Finance Regulatory Council (the first 

respondent, referred to as “the MFRC”), a section 21 

company, as regulator of the industry; and 

1.5.4. require lenders seeking to benefit from the exemption to 

register with the MFRC. 

1.6. Nowhere in the relevant government notice does the Minister 

confer on the MFRC a power to legislate or to determine 

conditions for exemption.  Nor does the Usury Act permit him to 

do so. 

                                            

The Micro Finance Regulatory Council v AAA Investment (Pty) Ltd and Another 
Unreported judgment of the Supreme Court of Appeal dated 21 September 2005 
under case no. 346/04 at p2 footnote 3.   
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1.7. Despite this, the MFRC, relying on a legislative power conferred 

on itself by its memorandum of association, purported to 

promulgate its own set of rules (“the MFRC rules”) which, amongst 

other things – 

1.7.1. subsume the Minister’s rules; 

1.7.2. purport to provide the regulatory framework for the micro-

lending industry; 

1.7.3. determine more onerous conditions for exemption of 

micro-lenders from the Usury Act not contained in the 

Minister’s rules; 

1.7.4. regulate the conditions upon which borrowers may 

borrow, without borrowers being registered with or 

members of the MFRC; 

1.7.5. on the MFRC’s admission, breach the constitutional 

privacy rights of borrowers; 

1.7.6. confer on the MFRC broad powers of entry, inspection, 

search and seizure over lenders as well as the power to 

impose substantial sanctions, including the sanction of 

deregistration and consequential exclusion of a lender 

from the exemption. 

1.8. Through the rules it has made, the MFRC – 
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1.8.1. compels persons who wish to register in order to benefit 

from the exemption in the Minister’s notice, also to 

undertake to comply with its own MFRC rules; 

1.8.2. deems an agreement to come into existence between 

lenders and the MFRC incorporating the MFRC rules; and 

1.8.3. confers upon itself a right to amend the rules as it sees fit 

without the consent of lenders. 

1.9. The applicant challenged the constitutionality of the rules, 

amongst other things, on the grounds that  – 

1.9.1. they involved an unconstitutional and unlawful 

assumption of legislative power; 

1.9.2. they had the effect of determining conditions for 

exemption from the Usury Act when this was a function 

statutorily reserved for the Minister; 

1.9.3. the rules were made without any statutory authority to do 

so, in conflict with the rule of law; 

1.9.4. the MFRC’s decisions to make the original and the 

revised rules (there were two sets of rules made by the 

MFRC) were based on a misconception of its powers and 

were reviewable under the constitution and the Promotion 

of Administrative Justice Act No. 3 of 2000 (“the PAJA”) 

on various grounds identified in section 6(2) of that Act; 
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1.9.5. the rules involved a breach of both borrowers’ and 

lenders’ rights of privacy. 

1.10. Du Plessis J in the Transvaal Provincial Division, the court of first 

instance, declined to recognise the stratagem referred to in 

paragraph 1.8 as clothing the MFRC’s rules with validity and held 

the MFRC rules to be an unconstitutional exercise of legislative 

power as well as an unauthorised exercise of the Minister’s power 

to determine conditions for exemption.2  A copy of the judgment, 

which was handed down on 27 May 2004, is attached marked 

“BW1”. 

1.11. The Supreme Court of Appeal held this stratagem not only to be 

lawful, but also to allow the MFRC to operate privately and beyond 

the reach of the Constitution, because it allegedly operated 

through contract.  A copy of the judgment, which was handed 

down on 21 September 2005, is attached marked “BW2”. 

1.12. The logical consequence of the Court’s finding is that such 

regulatory activity is in a number of significant respects not subject 

to review by the courts, including the Constitutional Court.  This is 

born out by the Supreme Court of Appeal’s finding that – 

1.12.1. the privacy attack fell away because the rules operated in 

the private and not in the public sphere; and  

                                            
2  AAA Investments (Pty) Ltd v Micro Finance Regulatory Council & Ano 2004 (6) SA 

557 (T). 
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1.12.2. its apparent acceptance that the MFRC could legitimately 

assume the Minister’s function of determining conditions 

for exemption from the Usury Act. 

1.13. Whilst this application concerns the micro-finance industry, 

allowing the decision of the Supreme Court of Appeal to stand 

may well open the door to the legislative regulation of other 

industries and activities by private charter beyond the reach of – 

1.13.1. the Constitution; and  

1.13.2. any of the current constitutional and statutory safeguards 

ensuring that original and delegated legislation is 

constitutional and the product of transparent and 

participative procedures. 

1.14. The applicant contends that the decision of Du Plessis J is correct 

and should be reinstated and that the judgment and order of the 

Supreme Court of Appeal should be set aside. 

2. THE CONSTITUTIONAL AND CONNECTED MATTERS RAISED IN 

THE DECISION  

2.1. The applicant contends that the decision of the Supreme Court of 

Appeal (“the SCA”) raises a number of important constitutional 

issues: 

2.1.1. whether or not the making of the MFRC rules constituted 

the exercise of a public legislative power in conflict with – 
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(a) the provisions of the constitution restricting legislative 

power to legislative bodies identified in the 

constitution and their lawful delegees; 

(b) the rule of law enshrined as a foundational value in 

section 1 of the Constitution, which requires a 

constitutional or statutory foundation for governmental 

or regulatory action; 

(c) paragraph (b) of the definition of organ of state which 

envisages that organs of state exercise public powers 

and perform public functions in terms of legislation 

(the applicant says it was such an unconstitutional 

exercise of public legislative power and disputes the SCA 

decision in holding otherwise); 

2.1.2. whether or not the making of the rules constituted the 

product of an unlawful delegation or assumption of a 

legislative or administrative power conferred by the Usury 

Act on the Minister of Trade and Industry alone (the 

applicant says it was and disputes the SCA decision in 

apparently holding otherwise, although the court simply 

failed to deal with this aspect of the case); 

2.1.3. whether the decisions of the MFRC to make the revised 

and original rules are in breach of the right to 

administrative justice in section 33 of the Constitution and 
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stand to be reviewed and set aside in terms of the 

Promotion of Administrative Justice Act No. 3 of 2000 (the 

applicant says it was and disputes the SCA decision in 

holding otherwise); 

2.1.4. whether or not the MFRC rules breached the 

constitutional right of micro-lenders and borrowers to 

privacy (the applicant says they did and disputes the SCA 

decision that the rules operated in the private sphere so 

that constitutional breach of privacy issues did not arise); 

2.1.5. if there was such a breach, whether the limitation was 

effected by a law of general application (the applicant 

says that the rules are not a law of general application); 

2.1.6. if the limitation was effected by a law of general 

application, whether such limitation was reasonable and 

justifiable in an open and democratic society (the 

applicant says that they are not); 

2.1.7. (without conceding that the rules did derive any legal 

force from contract, but assuming that they did) whether 

there may be privatised tiers of government, beyond the 

three recognised tiers of government, which derive their 

legislative powers from compulsory contracts and operate 

beyond the reach of the Constitution and the Promotion of 

Administrative Justice Act (the applicant says there may 

not and disputes the SCA decision in holding otherwise). 
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2.2. In addition to the above issues, the applicant contends that the 

Supreme Court of Appeal erred in failing to consider the 

applicant’s alternative argument that, in the event that the rules do 

give rise to a binding agreement between borrowers and the 

MFRC, the agreement is invalid as being contrary to public policy. 

2.3. References to the particular portions of the judgment of the 

Supreme Court of Appeal, which the applicant contends are 

erroneous are set out in paragraph 4 below.  First it is necessary 

to provide a more detailed explanation of how the dispute arose. 

3. SUPPLEMENTARY INFORMATION AND ARGUMENT: OVERVIEW 

OF THE FACTS AND THE LAW  

3.1. Section 15A of the Usury Act reads as follows:  

“The Minister [of Trade & Industry] may from time to time 
by notice in the Gazette exempt the categories of money 
lending transactions, credit transactions or leasing 
transactions which he may deem fit, from any or all of the 
provisions of this Act on such conditions and to such 
extent as he may deem fit, and may at any time in like 
manner revoke or amend any such exemption.” 
 

3.2. Having regard to when the proceedings were brought, this matter 

stands to be adjudicated on the basis of the Usury Act as it read 

before amendment by the Usury Amendment Act 10 of 2003, 

which introduced for the first time a reference to and definition of a 

“regulatory institution” (although the outcome would be no different 
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if it were adjudicated on the basis that the said Amendment Act 

operated retrospectively).  

3.3. The exemption provision, section 15A, has its origins in the 

problem that low income earners historically have difficulty 

obtaining credit from conventional financial institutions like banks.  

At the same time it is recognised that the advancing of micro-

loans assists in poverty alleviation and development. 

3.4. The first exemption notice issued in terms of Section 15A was 

promulgated on 31 December 1992.  This gave rise to the 

development of a micro-lending industry.  Parts of this industry 

became involved in unacceptable practices.   

3.5. Two entities established by Government, the National Housing 

Finance Corporation and Khula Finance Enterprise Limited formed 

an advisory panel in order to respond to the Minister’s request for 

advice on the regulation of the industry.  Based on the advice 

received, the Minister decided to regulate the industry via an 

independent body approved by him.  

3.6. Pursuant to the Minister’s decision,3 the MFRC was formed as a 

Section 21 company.  Its membership and board include an 

association which purports to represent micro-lenders, 

representatives of the Government, the formal banking sector and 

agencies concerned with consumer affairs.  In all there are seven 

                                            
3  SCA judgment at paragraph [8]. 
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members.  It must be noted that neither the lenders nor the 

borrowers who are directly engaged in micro-lending and 

borrowing are members of or are required to be members of the 

MFRC.   

3.7. On 31 May 1999 the MFRC applied to the Minister for approval as 

a regulatory institution.   

3.8. On 1 June 1999, a new exemption notice in terms of Section 15A 

of the Usury Act (“the exemption notice”) was promulgated by the 

Minister which provided for the approval of a regulatory institution.  

A copy is attached marked “BW3”.  The following features of the 

exemption notice are highlighted: 

3.8.1. The rules which are contemplated by the notice are 

defined in clause 1.7 thereof as being “the rules set out in 

annexure ‘A’ to this notice”;  

3.8.2. Annexure ‘A’ sets out the “rules for purposes of 

exemption under section 15A of the Usury Act” and 

determines the conditions on which exempt loan 

transactions are to take place as between lenders and 

borrowers – these are quite clearly rules made by the 

Minister and no-one else.  

3.8.3. The requirement that micro-lenders wishing to benefit 

from the exemption register with the approved regulatory 

institution is to be found in clause 2.1(a) of the notice. 
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3.8.4. There is no suggestion anywhere in the exemption notice 

that a legislative or rule making power is to be conferred 

on the approved regulatory institution – on the contrary, 

the inclusion of annexure A containing rules made by the 

Minister and the monitoring role envisaged for the MFRC 

in relation to the Minister’s rules shows that he and not 

the MFRC was to make the rules. 

3.9. On 24 June 1999, the MFRC adopted its original set of rules.  

Because those are not the main focus of the constitutional 

challenge and in order to reduce the volume of the papers in this 

application, they are not annexed.  The applicant’s attack on the 

original rules was explained in the founding affidavit as follows: 

“In so far as the first respondent’s previous rules are 
concerned …, although they are less invasive of the 
rights of lenders and borrowers, they are the product 
of a similar misconception of power on the part of the 
first respondent.  Accordingly, they too stand to be 
declared unlawful and set aside on the grounds set 
out above.”4

 

3.10. On 16 July 1999, the Minister approved of the MFRC as the 

regulatory institution envisaged by the exemption notice.  A copy 

of the Government Notice conveying such approval is attached 

marked “BW4”. 5 

                                            
4  Founding affidavit of P Moll para 57 pages 34-35 of the Appeal record. 

5  This sequence of events is taken from the MFRC’s answering affidavit at pages 317-
324. 
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3.11. I pause at this point to make the observation that the MFRC was, 

from its inception, born into the public sphere.  Its creation 

followed an initiative of the Minister of Trade & Industry.  Its 

formation specifically anticipated the promulgation of the 

exemption notice.  This is apparent from clause 5.1.1 of its 

memorandum of association which confers upon the MFRC the 

power –  

“to perform such specific functions as may be set out in 
terms of any exemption under the Banks Act, 1990, or the 
Usury Act, 1968, or any substituting legislation, in 
respect of a regulatory institution contemplated in any 
such notice for the purposes of regulating the activities 
of money lenders advancing small loans.” 
 

3.12. Because the applicant was already lawfully engaged in the micro-

lending industry, and wished to be legally compliant, it duly 

registered with the MFRC as required by the exemption notice.   

3.13. During June 2001, the MFRC announced its intention to introduce 

a revised set of rules. Central to the proposed revised rules was 

the concept of a compulsory National Loans Register.  All micro-

lenders were to be obliged to convey to the National Loans 

Register certain confidential information concerning their clients 

(the borrowers) and the loan agreements entered into with them.   

3.14. As pointed out in the judgment of the Supreme Court of Appeal, 

the applicant made known its objection to the proposed revised 

rules.  It also sought exemption from them.  Notwithstanding these 

steps, the MFRC purported to bring the revised rules into force on 
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1 July 2002.  A copy of the revised rules is attached marked 

“BW5”.  

3.15. As appears from the revised rules, the MFRC has conferred upon 

itself extraordinarily broad powers.  I highlight the following 

features of the revised rules: 

3.15.1. Rule 1 deems an agreement to come into force between 

lenders and the MFRC;  

3.15.2. Rule 3.1 imposes the obligation upon the lender to 

undertake to comply with the MFRC’s rules;  

3.15.3. Rules 3.6 and 3.7 empower the MFRC to impose further 

conditions on a lender before granting registration, 

provisions which in turn have the effect that the MFRC 

authorises itself to determine additional conditions for 

exemption supplementary both to the Minister’s rules in 

the exemption notice and the MFRC rules;  

3.15.4. Rules 3.15 and 3.16 provide for cancellation of 

registration; 

3.15.5. Rule 3.23 allows for the rules to be amended from time to 

time without any consent being given by lenders; 

3.15.6. In a number of respects, the revised rules themselves 

impose additional conditions on lenders which are not to 

be found in the Minister’s rules contained in the 
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exemption notice, particularly the obligations imposed on 

lenders by the National Loans Register system 

contemplated by rule 6 read with rule 4.3.1.1 which 

impacts on both borrowers and lenders by obliging 

lenders to submit to an information broker (being a credit  

bureau) accurate data in respect of all loans granted for 

purposes of such data being captured on the National 

Loan Register (it is these provisions amongst others 

which give rise to the breach of privacy) – in fact it was 

common cause between all the parties including the 

Minister that the MFRC rules imposed more onerous 

conditions for exemption than the Minister’s rules in the 

exemption notice.6 

3.15.7. The misconception by the MFRC of its powers is also 

apparent from the fact that the MFRC’s revised rules and 

the Minister’s rules in Annexure A to the exemption notice 

conflict in certain respects: 

(a) In rule 1 of the Minister’s rules it is contemplated that 

a loan could be granted where the borrower is not 

willing to allow information about the loan and the 

borrower to be shared with any third party.  On the 

other hand, the combined effect of rules 6.1 and 

                                            
6  Answering affidavit of G Davel para 101 p 366; answering affidavit of A Erwin para 

21.1 p 830. 
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6.6.1.2 of the MFRC’s revised rules is that a lender 

may not enter into a loan transaction at all with a 

borrower who is not willing to consent to the 

disclosure of information about herself or her loan;  

(b) Rule 4 of the Minister’s exemption notice rules 

provides for a three day cooling off period whereas 

rule 6.3 of the MFRC’s revised rules requires the 

lender to forward information regarding the loan to an 

information broker within two days of granting the loan 

– no account appears to have been taken of the 

possibility that the loan may be terminated in terms of 

the cooling off provision on the third day, possibly 

because the borrower does not wish the information 

to be disclosed to a credit bureau;  

(c) The obligation in rule 6.3 of the MFRC’s revised rules 

to forward information to the information broker (which 

is a credit bureau) conflicts with rule 2.11 of the 

Minister’s exemption notice rules which obliges the 

lender to inform the borrower in writing at least 28 

calendar days before forwarding any adverse 

information to any credit bureau;  

3.15.8. The MFRC’s misconception of its powers in making the 

revised rules is also apparent from provisions which 

regulate persons who are not micro-lenders –  
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(a) As pointed out above, rule 6 of the MFRC’s revised 

rules provides for the furnishing to credit bureau of 

borrowers’ confidential information; 

(b) In terms of rule 6.8 of the MFRC’s revised rules, the 

MFRC purports to bind borrowers to a 30 day expiry 

period for requesting information from the National 

Loans Register;  

(c) Rule 7.7 of the MFRC’s revised rules purports to 

override other codes of professional conduct in 

respect of professionals who are neither borrowers 

nor lenders nor members of the MFRC, by deeming 

the furnishing in good faith by an accredited 

professional of a report or information in terms of the 

rules not to constitute a contravention of those other 

codes of professional conduct;  

(d) Rule 7.8 of the MFRC’s revised rules purports to allow 

the MFRC to take certain steps against such 

professionals on the grounds of misconduct or 

misrepresentation;  

(e) Rule 11.1 also purports to regulate borrowers insofar 

as the MFRC assumes the power to prescribe the 

manner in which interest is calculated under the 

exemption notice. 
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3.16. An overview of the revised rules and the particular provisions 

referred to above shows that at the end of the day it is the MFRC 

and not the Minister who exercises control over which lenders 

qualify for exemption and on what conditions they do so. 

3.17. Moreover, the rules exhibit all of the hallmarks of legislation, ie- 

3.17.1. They are of general application to all micro-lenders 

seeking to operate under the exemption;  

3.17.2. As pointed out above in certain respects they regulate 

beyond the field of micro-lenders; 

3.17.3. They form part of a governmental regulatory structure;  

3.17.4. Compliance is a matter of compulsion and not choice;  

3.17.5. The rules are coercive in that sanctions are imposed for 

non-compliance, both in the form of the significant 

sanctions which the rules purportedly empower the 

MFRC to impose and in the form of the ultimate sanction 

of criminal prosecution under the Usury Act in the event 

of a micro-lender losing its registration with the appellant 

and continuing to do business. 

3.18. Even if the Supreme Court of Appeal is correct in not 

characterising the rules as representing a public exercise of 

legislative power, their effect is nonetheless to impose conditions 

with which micro-lenders must comply if they are to benefit from 
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the exemption under the Usury Act, which is precisely the function 

which the Usury Act confers upon the Minister and him alone. 

3.19. It was the promulgation by the MFRC of the revised rules which 

prompted the commencement of the present proceedings.  

Because the flaws giving rise to the unconstitutionality of the 

revised rules were also to a substantial extent contained in the 

original rules, it was necessary that those too formed the subject 

matter of the applicant’s attack.  However, as pointed out in the 

applicant’s founding affidavit, its primary objection was to the 

introduction by the revised rules of the MFRC of the National 

Loans Register, which contemplated a breach of privacy rights of 

lenders and borrowers and also imposed an excessive financial, 

administrative and technological burden on the applicant and 

others similarly situated. 

3.20. As pointed out above, the applicant succeeded in the Transvaal 

Provincial Division in having the original and revised rules 

declared to be invalid.  

3.21. Shortly before the hearing before the Supreme Court of Appeal, 

the Minister promulgated further Government Notices repealing 

the exemption notice of 1 June 1999 and promulgating a new 

exemption notice effectively incorporating into the notice what was 

previously contained in the MFRC’s revised rules.  The relevant 

notices are Government Notice 1406 of 2005, which repeals the 

exemption notice of 1 June 1999 and Government Notice No. 
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1407 of 2005 which sets out the new conditions for exemption.  

Copies of the relevant Government Notices are attached marked 

“BW6” and “BW7”.  Both notices are contained in Government 

Gazette No. 7889 dated 8 August 2005.  

3.22. The promulgation of a new exemption notice was quite clearly 

done in order to address the flaws in the regulatory legislative 

scheme which had been identified in the judgment of Du Plessis J 

of the Transvaal Provincial Division.  

3.23. The Supreme Court of Appeal did not consider that this 

development rendered the proceedings moot, holding as follows: 

“The company [ie the MFRC] and Minister both contend 
that the company has the right to continue making rules 
and do not rule out the possibility of such rules being 
made in the future.  Furthermore the company correctly 
points out that it has regulated the affairs of lenders and 
borrowers who have subscribed to its rules and that they, 
and it, thus require certainty in relation to their existing 
and future rights and obligations.  It is clear that a 
decision by this court will have a practical effect.” 
 

3.24. The applicant accepts the correctness of the Supreme Court of 

Appeal’s decision in this regard and in this respect only does not 

seek leave to appeal.  The proceedings are also not moot insofar 

as – 

3.24.1. the applicant has decided to institute proceedings for the 

recovery of registration fees paid pursuant to the invalid 

rules; 



 23

3.24.2. if it is allowed to stand, the Supreme Court of Appeal’s 

judgment will provide a model for privatised, extra-

constitutional forms of government in other fields of 

regulatory activity. 

3.25. Further, as was pointed out by the Supreme Court of Appeal in the 

course of the hearing, the MFRC has not sought to amend or 

repeal its rules subsequent to the new exemption notice and its 

argument that they derive their binding force from contract would 

mean that the MFRC still considers them to be valid.  The 

correctness of this assertion by the Supreme Court of Appeal is 

accepted by the applicant.  

3.26. As pointed out above, on 21 September 2005, the Supreme Court 

of Appeal handed down its judgment and order in which it upheld 

the appeal, set aside the order of the Transvaal Provincial Division 

and substituted an order dismissing the application with costs.  

4. GROUNDS OF DISPUTE: PARTICULAR ASPECTS OF THE 
JUDGMENT WITH WHICH THE APPLICANT TAKES ISSUE 
 

4.1. The main grounds upon which the decision of the Supreme Court 

of Appeal is disputed and on which the applicant seeks leave to 

appeal are set out in paragraph 2 above.  In the paragraphs which 

follow, the applicant refers to the particular portions of the 
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judgment with which it takes issue and on the basis of which it 

seeks leave to appeal.  

Paragraph [7] of the judgment 

4.2. In this paragraph the Supreme Court of Appeal found that – 

“the Minister must have given his approval in the 
knowledge and with the intention that the company [the 
MFRC] would henceforth ensure compliance with the terms 
of the exemption notice and would regulate the industry  in 
accordance with its own powers as conferred upon it by its 
memorandum of association.” 

 

4.3. To the extent that this finding suggests that the Minister’s approval 

of the MFRC conferred legal validity on the MFRC’s self-conferred 

legislative power, this is disputed. 

4.4. Moreover, the consequence of this finding of the Supreme Court 

of Appeal ought to have been clear, namely that: 

4.4.1. in order for a micro-lender to be exempt from the 

provisions of the Act, it is required to register with the 

MFRC; 

4.4.2. the MFRC then through its rules imposes its own 

conditions for registration, non-compliance with which 

means suspension of registration and the withdrawal of 

the exemption; 

4.4.3. it is, in the result, wholly artificial to suggest, as does the 

Supreme Court of Appeal, that the MFRC is not and does 
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not purport to be a public regulator.  Even the Minister in 

his affidavit regarded the MFRC as the regulatory body 

for the micro-lending industry and regarded all micro-

lender as purportedly subject to its rules;7 

4.4.4. the MFRC – and not the Minister – thus regulates the 

conditions under which exemption is granted.  This 

amounts to the unlawful delegation by the Minister of his 

regulatory function to the MFRC and the unlawful 

assumption by the MFRC of a public legislative function. 

Paragraph [8] of the judgment 

4.5. In this paragraph, the Supreme Court of Appeal made the 

observation that “[t]he founding members of the [MFRC] 

included Government and representatives of the micro-

lending industry and consumers.”  In fact, if one has regard to 

the memorandum and articles of association, the subscribers did 

not include any consumer rights bodies.8  In its application for 

approval it indicated that it would be inviting certain consumer 

protection groups onto its board of directors.  The applicant has no 

knowledge as to whether or not this was done, but did not and 

does not dispute that such groups may have been included on the 

board.  The point, however, is that there can be no guarantee of 

representation by all interested parties when regulation is handed 

                                            
7  See footnote 22 below. 

8  See Appeal record pages 104-110. 
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to a private body.  The Supreme Court of Appeal ought not 

therefore to have relied on this as justifying the privatised model of 

regulation which it upheld. 

Paragraph [11] of the judgment 

4.6. As is apparent from this paragraph, it is the MFRC rules9 which 

require the lender to undertake to abide by the provisions of those 

very rules.  In this sense, the existence and validity of the rules is 

anterior to any question of whether they might derive binding force 

through contract.   

4.7. Plainly, the deemed contract10 envisaged by the rules assumes 

their existence and validity. Absent valid rules, there can be no 

contract.   

4.8. In another sense, too, the question of the existence and validity of 

the rules is anterior to any question of their deriving legal force 

through contract.  At the point at which the MFRC made the 

decisions to promulgate both the original and the revised rules, no 

lenders had yet consented to them.  It is relevant in this regard 

that the applicant in its notice of motion (attached marked “BW8”) 

attacked not only the rules, but also the decisions of the MFRC to 

make both the original and the revised rules.  In that sense too an 

enquiry into whether the original and revised rules have validity in 

                                            
9  Rule 3.1. 

10  Rule 1. 
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the public sphere is called for, before there can be any question of 

whether they derive legal force from contract.   

4.9. If the MFRC rules were not valid and lawful in the first place, an 

agreement to be bound by invalid rules would be a brutum fulmen. 

Paragraph [12] of the judgment 

4.10. The Supreme Court of Appeal erred in finding that the detailed 

provisions of the initial and revised rules were not material to the 

appeal.  

4.11. The details of the initial and revised rules, particularly the latter, as 

set out above, are evidence of their public legislative character 

and effect.  Their content was therefore directly relevant to the 

determination of the appeal. 

4.12. Even if one were to accept the finding of the Supreme Court of 

Appeal that the rules derive binding legal force from contract 

(which I deny), there remained the further question whether in 

making rules, the MFRC purported to exercise a power to 

determine conditions of exemption which was conferred by section 

15A of the Usury Act on the Minister alone.  Again this required 

that regard be had to the detailed wording of the MFRC’s rules to 

see if they imposed conditions of exemption, when this was a 

statutory function reserved for the Minister. 

4.13. A large part of the argument of both the applicant and the first 

respondent was devoted to the question of whether or not the 
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MFRC acted under a lawful delegation power.  Yet the Supreme 

Court of Appeal simply failed in its judgment to address this issue.   

4.14. In terms of section 6(2)(a) of the Promotion of Administrative 

Justice Act No. 3 of 2000, a court or tribunal has the power to 

judicially review an administrative action if the administrator who 

took it –  

“(i) was not authorised to do so by the empowering 
provision;  

(ii) acted under a delegation of power which was not 
authorised by the empowering provision.” 

 
4.15. The delegation point on its own therefore constitutes a 

constitutional issue which was raised for decision by the Supreme 

Court of Appeal and was simply not dealt with by it.   

4.16. In the argument presented on behalf of the applicant, the following 

submissions were made regarding the delegation point:  

4.16.1. Where a statute confers a public power on a particular 

organ of state or functionary, the power must be 

exercised by that organ of state or functionary;11 

4.16.2. The principle is backed up by the presumption of statutory 

interpretation reflected in the maxim delegatus non potest 

delegare;  

                                            
11  See, for example, the judgment of Du Plessis J in the court of first instance in this 

matter at 566 I – 567 B; Wade & Forsyth Administrative Law 9ed p311 – 313; 
President of the RSA & Others v South African Rugby Football Union & Others 2000 
(1) SA 1 (CC) at paragraphs [38] – [41] 
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4.16.3. There is no express provision in the Usury Act allowing 

the Minister to assign or delegate his powers under 

section 15A;  

4.16.4. The question then is whether such an authority to 

delegate is permitted by the statute as a matter of 

necessary implication, the onus of proving which rests on 

the party relying on the delegation; 12 

4.16.5. In deciding whether an authority to delegate is 

necessarily implied by the statute, the courts have regard 

to a range of criteria including the wording of the statute, 

the complexity and breadth of the discretion, the impact of 

the power and practical considerations or necessities.  It 

was pointed out in argument that all these considerations 

pointed strongly against there being any necessarily 

implied authority to delegate the section 15A power.13 

4.16.6. In particular, with reference to the criterion of the 

complexity and breadth of the discretion, the courts are 

particularly reluctant to allow the further delegation of an 

already delegated legislative power.14 

                                            
12  Claase v Transnet Bpk ‘n Ander 1999 (3) SA 1012 (T) at 1024B – D citing Baxter at 

p435 

13  Baxter at 435; De Ville Judicial Review of Administrative Action in South Africa  

14  Craig Administrative Law 4ed at p509 and the authorities referred to at footnote 10 on 
that page; Natal Newspapers (Pty) Ltd & Others v State President of the Republic of  
South Africa & Others  1986 (4) SA 1009 (N) at 1127 B - F 
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4.17. The Supreme Court of Appeal erred in not having regard to this 

argument. 

4.18. It was further argued that, assuming (without conceding) that the 

statute does necessarily imply an authority to delegate, the degree 

of devolution contemplated by the particular delegation in question 

must be within the range permitted by the statute and that in this 

context, a substantial and uncontrolled surrender of authority to a 

section 21 company was most unlikely to have been contemplated 

by the legislature. 15 

4.19. Finally it was pointed out that even if a delegation to an institution 

such as the MFRC of the power in section 15A was permissible, 

such delegation had to be properly executed and the onus of 

proving proper execution lay on the party relying on the 

delegation. 16  In this regard it was pointed out that the exemption 

notice of 1 June 1999 nowhere purports to confer on the regulator 

the power to set conditions for money lending transactions or to 

make rules regulating the micro-lending industry.  If these types of 

broad powers were to be delegated, it is submitted that such 

delegation would have to be brought about in the clearest and 

most unambiguous terms. 

                                            
15  In re Constitutionality of the Mpumalanga Petitioners Bill 2000 2002 (1) SA 447 (CC) 

at paragraph 19; Craig above at 508; Crédit Suisse v Waltham Forest LBC [1997] QB 
362; Crédit Suisse v Allerdale LBC [1996] 4 All ER 129 (CA) 

16  Chairman, Board on Tariffs & Trade & Others v Teltron (Pty) Ltd 1997 (2) SA 25 (A) 
at 31E - G 
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4.20. On that basis, too, it is submitted that the Supreme Court of 

Appeal ought to have upheld the decision of Du Plessis J in the 

Transvaal Provincial Division.   

4.21. Alternatively, it is submitted that the Supreme Court of Appeal 

ought to have upheld the decision of the Transvaal Provincial 

Division at least to the extent that it set aside all of those rules 

contained in both the original and revised rules which had the 

effect of imposing conditions of exemption upon lenders and 

borrowers.  These provisions include, amongst others, all of those 

pertaining to the National Loans Register which, as pointed out in 

the papers and in paragraph 16 of the judgment of the Supreme 

Court of Appeal, constituted one of the main bases of the 

applicant’s objection to the revised rules.  Such provisions were 

not contained in the original rules and were introduced for the first 

time by the revised rules.   

Paragraph [16] of the judgment 

4.22. In this paragraph, the Supreme Court of Appeal states that the 

applicants principal objections to the MFRC’s revised rules related 

to two things.  The first was the provisions pertaining to the 

national loans register with its concomitant obligation to submit 

information to an information broker/credit bureau.  This is correct. 

4.23. The second reason given by the Supreme Court of Appeal was 

that the applicant objected to the prohibition upon lenders making 

loans without first satisfying themselves that the borrower was 
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able to make the required repayments.  There is no evidentiary 

basis whatsoever for this statement.  Apart from anything else, it 

would make no sense for a lender to have no regard to the 

borrower’s ability to repay.  The attitude of the applicant is 

illustrated by, for example, the following extracts from the replying 

affidavit: 

“42.1 The averments in this paragraph manifest a 
patronising and condescending attitude towards 
borrowers. 

42.2 There was and is an objective method of determining 
the borrower’s ability to repay the loan.  That is to 
inquire of the borrower himself or herself what his or 
her commitments are to other creditors.  The vast 
majority of borrowers are responsible, honest 
citizens who make a full disclosure of their 
commitments and allow a lender to make an objective 
determination of the borrower’s ability to repay. 

42.3 I deny that the applicant or micro lenders generally 
neither knew nor cared whether a borrower had the 
ability to repay the loan which he or she applied 
for.”17

and later in the replying affidavit: 

“45.1 I deny that it was necessary for a procedure to be 
devised to inform a lender of the extent of an 
applicant’s indebtedness to another micro lender or 
micro lenders.   

45.2 The proper conduct of the micro lender’s business 
and the making of appropriate inquiries would in the 
vast majority of cases have disclosed this 
information.   

45.3 The proper conduct of the business of micro lender 
would preclude a micro lender from engaging in 

                                            
17  Replying affidavit of P Moll.  Appeal record pp 861-863. 
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reckless lending. 

45.4 Even if I am wrong in this regard (which I deny), it 
was incumbent upon the authorities to pass the 
necessary laws in a constitutional manner to provide 
solutions for any problems which existed.” 

Paragraph [23] of the judgment 

4.24. In this paragraph, the Supreme Court of Appeal held as follows: 

“The object of the [MFRC] in terms of its memorandum of 
association is to make and to enforce rules that are to be 
complied with by micro-lenders that are registered with the 
company.  That is not an unlawful object, whether under the 
Usury Act or otherwise, and the achievement of that object 
is not inconsistent with the terms upon which the Minister 
approved the company as a regulatory institution.” 

 

4.25. In making this finding, the Supreme Court of Appeal erroneously 

omitted to consider two crucial questions.  The first was whether in 

making and enforcing rules the MFRC would exercise a public 

legislative power.  If it did, then constitutionally that provision in 

the company’s memorandum of association did indeed constitute 

an unlawful object in so far as it purported to allow a private 

exercise by a private entity of a public power without any 

constitutional or statutory foundation for the exercise of power. 

4.26. Secondly, the Supreme Court of Appeal erred in failing to consider 

whether the Usury Act permitted delegation to the MFRC of the 

Minister’s power to make rules for exemptions under Section 15A 

of the Usury Act.  It was common cause between all three parties 

that the making by the MFRC of its own rules had the effect of 

determining conditions of exemption separate from those 
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determined by the Minister, including conditions which were more 

onerous than those imposed by the Minister himself in terms of 

section 15A.18  If delegation of that power was not permissible 

under the Usury Act, then the conferral of what was a power of the 

Minister on the MFRC in the memorandum of association was 

unlawful.  

4.27. In the final sentence of paragraph [23] the Supreme Court of 

Appeal states- 

“On the contrary, the Company was approved by the 
Minister precisely to assume that function [ie of making 
and enforcing rules].” 
 

4.28. The latter finding is not supported by the evidence.  As pointed out 

above, nowhere in the exemption notice or in the Government 

notice approving the MFRC as regulatory institution is there any 

suggestion that the MFRC was approved in order to make and 

enforce rules of its own.  The manner in which the exemption 

notice envisaged the MFRC carrying out its regulatory function is 

apparent primarily from clause 1.6(d) and (l) of the exemption 

notice.   

4.28.1. In paragraph 1.6(d), the exemption notice envisages that 

the MFRC will “require adherence to and monitor and 

ensure compliance by lenders with this notice”.  The 

term “this notice” is defined as follows: 

                                            
18  See above footnote 6. 
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“‘This notice’ includes Annexure ‘A’” 
 

Annexure “A” sets out the Minister’s rules.  There is no 

suggestion that there would be rule making by the MFRC. 

4.28.2. Clause 1.6(l) envisages that the MFRC will “review its 

own effectiveness and the effectiveness of this notice 

and … recommend appropriate changes to the 

Minister”.  (emphasis added) 

4.29. On this basis, it is submitted that the exemption notice envisaged 

that the MFRC would perform its regulatory function on the basis 

of the rules determined by the Minister in Annexure “A” to the 

exemption notice and, if they were found to be wanting in any 

respect, that the MFRC would approach him to “recommend 

appropriate changes”.  These provisions point to an intention on 

the part of the Minister, at least in so far as the formal recording of 

the position in the exemption notice is concerned, to retain control 

over the legislative and statutory powers conferred on him by the 

Usury Act and not to allow the MFRC to assume this function.  

4.30. It is so that, in conflict with the provisions of the exemption notice, 

the Minister may have approved the MFRC as regulatory 

institution with knowledge of its purported and self-conferred 

power to make rules.  But that cannot clothe the MFRC’s rules 

with legal validity.  On the contrary and as pointed out above, this 

points to the Minister having knowingly and wrongly – 
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4.30.1. permitted an unlawful delegation to the MFRC of his 

power to determine the conditions for exemption; and  

4.30.2. allowed the MFRC to assume a public legislative power 

which it did not in law enjoy. 

4.31. Even the MFRC itself recognized at the time that this arrangement 

was not going to give binding force to its rules, when it candidly 

conceded in its application for approval as regulatory institution as 

one of its weaknesses that – 

“Until comprehensive consumer legislation has been 
introduced, the Council may lack the ‘authoritative muscle’ 
required to enforce rules;”.19

 

Paragraph [24] of the judgment 

4.32.  In this paragraph, the Supreme Court of Appeal holds that- 

“The attack upon the validity of the rules made by the 
Company, on the grounds that it was not authorised to 
make the rules, is in our view misconceived.  That attack 
proceeds from the premise that the Company is a public 
regulatory authority that is purporting unilaterally to 
impose a regulatory regime on micro-lenders.  That is not 
correct.  The Company is not, and does not purport to be, 
a public regulator with authority unilaterally to exercise 
powers over outside parties.  It is a company that 
conducts business as a private regulator of lenders who 
choose to submit to its authority by agreement.  In 
regulating micro-lenders who agree to such regulation it 
does not purport to be exercising legislative or other 
public powers that require a constitutional or legislative 
source.  It purports only to regulate those who are willing 

                                            
19  Appeal record p412. 
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to submit to its regime and the source of its authority to 
do so is their consent.” 
 

4.33. The Supreme Court of Appeal erred in several respects in making 

this finding.   

4.34. It was common cause between the parties that the MFRC is an 

organ of State in terms of section 239 of the Constitution 

exercising a public function.  Thus in paragraph 36 of the MFRC’s 

heads of argument in the Supreme Court of Appeal it said the 

following: 

“Insofar as it regulates a burgeoning industry that serves 
the public, [the MFRC] admittedly also in all likelihood 
exercises a public function when performing its 
regulatory activities, and constitutes an organ of State in 
terms of section 239 of the Constitution.  The exercise of 
its regulatory powers is thus undeniably open to judicial 
and constitutional review.” 
 

4.35. [The heads go on to deny, however, that when performing its rule 

making function it acts in the public domain.20  In this regard, the 

applicant contends that public law and the Constitution itself does 

not admit of a conception of an organ of state as being able in the 

conduct of its regulatory activity to enter and retreat from the 

public sphere as it chooses in going about its regulatory activity.] 

4.36. Moreover, the applicant contends that the common cause position 

of the parties in this regard is the correct one.  The MFRC was the 

                                            
20  See also p20 of the MFRC’s heads of argument where it is stated that it is common 

cause that the MFRC is an organ of State 
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product of an initiative of the Minister of Trade & Industry acting in 

his capacity as the member of Cabinet responsible for overseeing 

the Usury Act.  It was thus born into the public sphere.  It was 

formed specifically with a view to its being recognised in terms of 

the exemption notice as the regulator of the micro-lending 

industry.  It was duly recognised in terms of the exemption notice 

issued in terms of section 15A of the Usury Act.    In the words of 

the definition of “organ of State”, the MFRC is therefore a – 

“functionary or institution –  
(i) … 
(ii) exercising a public power or performing a public 

function in terms of any legislation.” 
 

4.37.  What is more, close scrutiny of the revised rules reveals that the 

MFRC does indeed exercise powers over “outside parties”.  On 

its own version “the [MFRC] regulates relationships between 

1476 lenders and approximately 3 million borrowers”.21  

4.38. The Supreme Court of Appeal also failed to have regard to the 

provisions of the main object of the MFRC as set out in clause 3 of 

the memorandum of association which provides that: 

“The main object of the Company is … to promote the 
common interests of money lenders advancing small 
loans through the regulation of the small loans industry.” 
 

                                            
21  Affidavit of J A Augustyn, appeal record p929 paragraph 15.1 
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4.39. The main business of the MFRC is described in essentially 

identical terms in clause 2 of the memorandum of association.  

The MFRC plainly conceives of itself as an industry regulator and 

not a private operator operating solely on the basis of agreements 

concluded with a select group of lenders.   

4.40. Moreover, this envisaged role as industry regulator is not one 

confined to the wording of its memorandum of association.  The 

content of its answering affidavits places it beyond any doubt that 

the MFRC in fact acts in the public sphere as sole regulator of the 

micro-lending industry, to the exclusion even of the Minister of 

Trade & Industry. 

4.41. The judgment of the Supreme Court of Appeal in this respect is 

also out of kilter with the nature of the MFRC as conceived by the 

Minister of Trade & Industry who says the following in his 

answering affidavit : 

“I wish to emphasise that the First Respondent is the 
regulatory body appointed to and which has the 
obligation to regulate the micro lending industry through 
the making and enforcing of rules and any micro lender is 
subject to such regulations.”22  (emphasis added) 
 

4.42. In the circumstances, the Supreme Court of Appeal’s 

characterisation of the MFRC is out of kilter with that of all of the 

parties to the original dispute.   

                                            
22  Answering affidavit of A Erwin paragraph 19 p829 of the Appeal record 
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4.43. Coming back to the MFRC’s conception of its status and powers 

as set out in the extract from its heads of argument above, once it 

is accepted that the MFRC is an organ of State subject to 

constitutional and judicial review, that necessarily implies that 

there must be a statutory foundation for all of its regulatory 

activities.  It cannot pick and choose in this regard.  There is no 

reason why its legislative regulatory activities should be allowed to 

operate outside a constitutional and statutory framework and 

insulated from constitutional and judicial review when all other 

forms of regulatory activity are not.  The definition of “organ of 

state” in the Constitution clearly envisages that organs of state 

operate in terms of legislation. 

4.44. Further, it is submitted that the Supreme Court of Appeal erred in 

finding that the MFRC rules enjoyed a consensual basis for their 

binding force.   

4.45. In the first place, as pointed out above, the validity of the decisions 

to introduce the original and revised rules and the rules 

themselves are issues anterior to the validity of any subsequent 

alleged agreements with lenders.  According to the principle of 

objective constitutional invalidity, 23 if the MFRC rules represented 

a misconception or excess of power, they were invalid from 

inception and any subsequent undertaking to comply with a set of 

                                            
23  Ferreira v Levin NO; Vryenhoek v Powell NO 1996 (1) SA 984 (CC) paras 7 – 30; 

S v Danster; S v Nqido 2002 (4) SA 749 (C) at 753 B  
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invalid rules would amount to a brutum fulmen.  There can be no 

doubt that a lender undertaking to comply with the rules would 

assume that they were valid. 

4.46. In any event, the Transvaal Provincial Division correctly found in 

the court of first instance that the circumstances did not give rise 

to multiple binding agreements as was found by the Supreme 

Court of Appeal.  The court of first instance described the position 

as follows: 

“Every member of the public who wishes to advance 
micro-loans and to take advantage of the exemption from 
the provisions of the Usury Act must register with the 
first respondent.  Rule 3.1 of the revised rules provides 
that a lender wishing to register with the first respondent 
‘shall undertake to comply with the rules’.  Members of 
the public have no choice in the matter.  In order to 
register with the first respondent, they have to undertake 
to comply with the revised rules.  I have pointed out that 
rule 1 of the revised rules provides that a registration 
application together with the revised rules ‘shall 
comprise the agreement between the lender’ and the first 
respondent.  As the lender clearly has no choice in the 
matter, it cannot be said that an application for 
registration constitutes a voluntary submission to the 
revised rules.  The contrary statement in rule 1 does not 
change that which is by nature not a contract into one …  
It is no answer that a lender registering with the first 
respondent must take it as it finds it.  The first 
respondent is not a club which one can join or not at will.  
It regulates not only itself and its members, but all who 
wish to conduct business under the exemption.  The 
respondents’ contention that lenders willingly bind 
themselves to the revised rules cannot be sustained.  It is 
not only potential lenders who are bound by the rules.  
Borrowers wishing to borrow from the lenders registered 
with the first respondent are likewise bound by the rules.  
I conclude that the revised rules affect the public and are 
of general application.”24 (emphasis added) 

                                            
24  Above at 564G-565D. 
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4.47. With respect, the notion that the MFRC operates purely in the 

realm of contract represents a blinkered approach to the matter 

both in terms of the constitutional framework against which the 

matter must be adjudicated and the factual matrix as set out in the 

parties’ affidavits.  The approach is reminiscent of that already 

criticised in the pre-constitutional era by Goldstone J in Dawnlaan 

Beleggings (Edms) Bpk v Johannesburg Stock Exchange 1983 (3) 

SA 344 (W) at 365 A where he said –  

“To regard the JSE as a private institution would be to 
ignore commercial reality and would be to ignore the 
provisions and intention of the Act itself.  It would also be 
to ignore the very public interest which the legislature 
has sought to protect and safeguard in the Act.” 
 

4.48. The same can equally be said of the MFRC as sole regulator of 

the micro-lending industry. 

Paragraph [25] of the judgment 

4.49. The Supreme Court of Appeal went on to hold as follows: 

“Moreover, insofar as the consent of lenders to submit to 
that regime might be said to be extracted by coercion, the 
source of that coercion is not the rules of the Company,  
or its act in making those rules, but is rather the 
provision of the exemption notice that compels any 
person who wishes to conduct business as a micro-
lender to submit to the Company’s regulatory regime.” 
 

4.50. With respect, this finding of the Supreme Court of Appeal is 

factually incorrect in at least two respects. 
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4.51. In the first place, the source of the coercion to comply with the 

MFRC rules (as opposed to the Minister’s rules in the exemption 

notice) is squarely located in the rules of the MFRC, not in the 

exemption notice.  In this regard rule 3.1 of the MFRC’s revised 

rules specifically requires that: 

“A lender wishing to be registered with the Council … 
shall undertake to comply with the Rules.” 
 

4.52. In the second place, the exemption notice nowhere compels a 

person who wishes to conduct business as a micro-lender to 

submit to the MFRC’s regulatory regime. There is simply no such 

provision.  On the contrary, condition 2.1(b) of the exemption 

notice requires that - 

“The lender shall at all times comply with this notice” 
 

and goes on to make it clear, as pointed out above, that the 

reference to “this notice” is a reference to the exemption notice, 

including the Minister’s rules contained in annexure “A” to the 

exemption notice.  The exemption notice thus compels lenders to 

submit themselves to the Minister’s regulatory regime, not any 

rules or regulatory regime created by the MFRC.  As pointed out 

above, lenders are only called upon by the exemption notice to 

submit themselves to the MFRC’s function of monitoring 

compliance with the Minister’s rules or regulatory regime as set 

out in the exemption notice. 
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4.53. It was this flawed reasoning which the court relied on to avoid any 

enquiry into the validity of the rules.  It thus went on to hold in 

paragraph 25 as follows:  

“We are not called upon in this appeal to consider 
whether the Minister was entitled to assert that coercion 
by requiring lenders to submit to that private regulatory 
regime as a pre-condition to engaging in micro-lending 
and we do not do so.  The first respondent has pointedly 
refrained from attacking the validity of the exemption 
notice and the conditions that it contains.” 
 

4.54. This portion of the judgment repeats the same error regarding the 

content of the exemption notice.   

4.55. In any event, even if the exemption notice can somehow be 

interpreted in this way, the applicant’s founding and replying 

affidavits make it abundantly clear at several points that to the 

extent that the exemption notice might be construed as conferring 

any rule making power on the MFRC, it was in conflict with the 

provisions of the Usury Act and the Constitution.  By way of 

example, in paragraph 28.2 of the applicant’s replying affidavit the 

following is stated:  

“Nowhere does section 15A of the Usury Act confer on 
the Minister the power to create an entire regulatory 
regime and machinery in respect of the micro finance 
industry nor any power to confer on private bodies 
powers to make and enforce rules governing participants 
in the micro finance industry.  Nor does section 15A 
confer on the Minister, expressly or impliedly, the 
authority to delegate his powers under that section.  
Section 15A simply empowers him and him alone to 
exempt certain categories of money lending transaction 
from the Usury Act.” 
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4.56.  In those circumstances it is difficult to understand how the 

Supreme Court of Appeal concluded that “the first respondent 

has pointedly refrained from attacking the validity of the 

exemption notice”. 

4.57. Moreover, the applicant was fully entitled to confine its attack to 

the source of the breach of its constitutional rights and the 

frustration of its business enterprise, that being the provisions of 

the revised rules.  That was the matter before the Court.  If the 

Court had doubt about the validity of the exemption notice, insofar 

as it (as the Court saw it) coerced lenders to comply with the 

rules, the relief sought in the notice of motion obliged it to pursue 

that enquiry and not retreat from it.  The possible invalidity of the 

exemption notice in that respect still raised the question of 

whether the rules were binding.  The applicant certainly did not 

seek to preclude the court from pursuing that enquiry.  Indeed, as 

appears from the above extract, the formulation of its case in its 

founding and replying papers both permitted and obliged the 

Supreme Court of Appeal to do so.   

4.58. Paragraph 25 of the Supreme Court of Appeal’s judgment 

continues as follows: 

“There is also no attack in the present proceedings upon 
the validity of the first respondent’s consent (or that of 
other micro-lenders) to abide by the company’s rules, 
whether on the grounds that it had no alternative but to 
do so if it wished to conduct business or on any other 
grounds.  The first respondent’s attack is directed solely 
to the validity of the company’s act in making the rules.” 
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4.59. Once again, the court’s finding is not supported by the evidence 

which was before it.  The following extracts from the applicant’s 

founding affidavit illustrate this: 

“35  When lenders seek to register or re-register 
with the first respondent, they are forced to 
sign a declaration which purports to 
acknowledge the existence of such an 
agreement and which incorporates an 
undertaking by the applicant to comply with 
the first respondent’s Rules.  Should lenders 
refuse to do so, they will be denied 
registration, with the disastrous consequences 
which that entails.  That can hardly be 
described as a consensual arrangement and I 
deny that it gives rise to any agreement.  A 
copy of the page from the re-registration forms 
(section D – Declaration by Applicant) is 
attached marked ‘PDM23’.  On the most recent 
occasion that the applicant was required to 
sign the form, it did so subject to a reservation 
of its rights, as appears from annexure ‘PDM24’ 
attached to this affidavit.  

36 That the revised rules do not contemplate any 
consensus between the first respondent and 
the lenders is also apparent from rule 3.23, 
dealing with amendments to the rules, which 
specifically provides that: 

‘The lender’s consent shall not be 
required for any amendment to the rules 
for it to be effective.  The lender which 
does not accept any amendment which 
may materially affect the lender may 
apply to the Council for the cancellation 
of its registration.’ 

37 In any event, I am advised and submit that the 
invalidity of rules cannot be saved by the 
purported consent obtained from lenders in the 
registration and re-registration forms.”25  

                                            
25  Applicant’s founding affidavit, Appeal record pp23 - 24 
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4.59.1. Annexure “PDM24” read as follows: 

“I enclose herewith the re-registration form in 
respect of AAA Investments (Pty) Limited, duly 
completed. 
Particularly insofar as section ‘D’ is concerned, 
I must draw to your attention that we have 
taken legal advice on the validity of the 
Council’s rules purportedly introduced with 
effect from 1 July 2002.   On the basis of that 
advice we are in the process of launching an 
application for the review and setting aside of 
the rules on the grounds that they are 
unconstitutional and that it was not within your 
powers to pass them.  We refer in this regard to 
our letter to yourselves dated 2 July 2002, a 
copy of which is attached for your ease of 
reference. 
In the circumstances, we must make it clear 
that our completion and submission of the 
form is completely without prejudice to, and 
subject to the reservation of, our rights, which 
will be adjudicated upon in due course. 
We look forward to receiving confirmation of 
our re-registration.” 

 
(What this illustrates is that at least insofar as the 

applicant is concerned, consent forms no basis for the 

applicability to it of the MFRC’s revised rules.) 

4.59.2. In paragraph 56.4 of the applicant’s founding affidavit the 

following is stated: 

“To the extent that the revised rules seek to 
impose an agreement upon lenders without 
their consent, including any amendments of 
those rules, (rules 1 and 3.23) they are 
arbitrary, capricious and so unreasonable that 
no reasonable person would have made such 
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rules (as contemplated in section 6(2)(e)(vi) 
and (h) of the PAJA).”26

 
4.59.3. In paragraph 131.2 of the replying affidavit, the applicant 

said the following :  

“In particular, I deny that I registered 
voluntarily with the first respondent.  I was 
compelled to do so if I wished to continue to 
conduct the business in which I was already 
lawfully engaged.”27

 
4.60. Also relevant in this regard is that the applicant in exercising its 

rights in terms of Rule 53(4) of the High Court Rules incorporated 

a separate ground of attack on the revised rules which was based 

on rule 3.23 of the original rules being invalid as being contrary to 

public policy.  The notice of motion was amended in terms of Rule 

53(4) to incorporate this attack.28  The relevant portions of the 

supplementary affidavit filed in terms of Rule 53(4) reads as 

follows: 

“25 Also included in the first respondent’s record is a 
‘draft circular for implementation of the rule 
amendments’.  A copy of the first page of the draft 
circular is attached marked ‘SA11’.  That circular 
confirms the mechanism employed by the first 
respondent in purporting to impose the revised rules 
on the industry.  The mechanism involves the 
application of rule 3.23 of the original rules which 
read as follows : 

‘3.23     Amendment of Rules 

                                            
26  Appeal record p34 

27  Appeal record p898 

28  Appeal record pp279 - 280 
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The Council may from time to time amend 
these Rules by giving written notice to the 
lender of the proposed amendment, the 
reasons for the amendment and the date 
as from when such amendment shall 
become effective. The Council shall with 
due regard to the effect of such change 
ensure that the lender shall be given 
sufficient notice so as to enable it to 
comply with any such amendment.  The 
lender’s consent shall not be required for 
any amendment to the rules for it to be 
effective.  A lender which does not accept 
any amendment which may materially 
affect the lender may apply to the Council 
for the cancellation of its registration.’ 

26 Over and above the submissions made in my 
founding affidavit, I submit that this provision 
represents a further basis for the invalidity of the 
revised rules.  A provision in a contract which- 
26.1 allows one of the parties to the contract 

unilaterally to amend the contract in any 
respect whatsoever; 

26.2 allows such amendments to be effected 
without even consulting the other parties to the 
contract, let alone seeking their agreement; 
and 

26.3 requires the other party either to accept such 
an amendment or face the severe 
consequences in this context of either 
prosecution under the rules or de-registration 
and potential prosecution under the Usury Act, 
is plainly contrary to public policy and void. 

27 The revised rules were made pursuant to rule 3.23 of 
the original rules.  In those circumstances the revised 
rules are also invalid and unenforceable.”29

 
4.61. Again, the findings of the Supreme Court of Appeal are simply not 

borne out by the evidence before it.   

                                            
29  Appeal record pp290 – 291 and 309 
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Paragraph [26] of the judgment 

4.62. In paragraph [26] of the judgment, the Supreme Court of Appeal 

reiterated the reasoning contained in the earlier parts of the 

judgment as follows: 

“The validity or otherwise of the company’s act in making 
the rules does not fall to be determined with reference to 
the principles of public and constitutional law, as 
contended for on behalf of the first respondent, because 
the company does not purport to be exercising a public 
power of legislation.  On the contrary, it purports only to 
be making rules that will be binding upon those who 
agree to abide by them in pursuance to the business that 
it conducts as a private regulator.  The validity of its act 
in making those rules falls to be determined with 
reference to trite principles of company law and, in 
particular, whether it was empowered by its 
memorandum of association to do so.  We have already 
referred to the material power conferred upon the 
company by its memorandum, which clearly authorised it 
to make the rules.  In those circumstances, the attack 
upon their validity on those grounds ought to have 
failed.” (emphasis added) 
 

4.63. It is respectfully submitted that reasoning of this kind is 

anachronistic in the context of a constitutional democracy.  The 

test which is posed by the Supreme Court of Appeal in this 

paragraph for determining whether the MFRC operates in the 

public or the private sphere is a subjective one based on the 

legislating body’s intention in making the rules.  In this regard, it is 

submitted that the Supreme Court of Appeal erred and that the 

approach of the Transvaal Provincial Division was the correct one.  

In the Transvaal Provincial Division decision, Du Plessis J 

identified a number of objective criteria for deciding this issue.  

These included the following: 
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4.63.1. It must be recognised that private institutions are 

increasingly used to perform State functions; 30 

4.63.2. The identity and legal nature of the entity that exercised 

the power, although relevant, cannot be determinative in 

establishing whether public or private power was 

exercised; 31 

4.63.3. What is of greater importance is the nature of the function 

performed by the entity rather than the identity of the 

functionary; 32  

4.63.4. Whether the exercise of the power concerns or affects the 

public; 33 

4.63.5. Whether the rules purport to be of general application or 

whether they bind only those who voluntarily subject 

themselves to them; 34 

4.63.6. Whether the rules are coercive in the sense of enforcing 

by direct or indirect sanction compliance therewith; 35 

                                            
30  Above at 463F 

31  At 563G 

32  At 563H – 564A 

33  At 564B 

34  At 564C - D 

35  At 564E 
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4.63.7. Where the rules in question are part of a governmental 

regulatory structure, that fact will be a strong indication 

that making rules constitutes the exercise of public 

power.36 

4.64. It is submitted that the approach of the court of first instance is far 

preferable to that adopted by the Supreme Court of Appeal.  

Based on the criteria identified by Du Plessis J, it is 

overwhelmingly clear that the MFRC indeed exercises a public 

legislative power.  

4.65. Further, it is submitted that the approach of the Supreme Court of 

Appeal in confining its enquiry simply to the question of whether or 

not the MFRC had given itself a rule-making power in its 

memorandum of association, was fundamentally flawed.  As was 

pointed out by the court of first instance –  

“If the first respondent was exercising a public power to 
legislate, the fact that its memorandum empowers it to 
make rules is of no consequence.  A private entity cannot 
empower itself to exercise public power to legislate.  That 
is so because the rule of law is a founding principle of the 
Constitution of the Republic of South Africa Act 108 of 
1996 (See S1(c) of the Constitution; Pharmaceutical 
Manufacturers Association of SA & Ano : in re Ex Parte 
President of the Republic of South Africa & Others 2000 
(2) SA 674 (CC) … at paras [19] and [20].  See also the 
discussion in Fedsure Life Assurance Ltd & Others v 
Greater Johannesburg Transitional Metropolitan Council 
& Others 1999 (1) SA 374 (CC).” 
 

                                            
36  At 564F - G 
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Paragraph [27] of the judgment  

4.66. In this paragraph, the Supreme Court of Appeal dealt with the 

privacy attack.  The court held as follows :  

“The invasion of privacy attack on the revised rule 
relating to the submission of information for purposes of 
the National Loan Register is based on the view that the 
rule operates within the public and constitutional law 
sphere.  It was never suggested that consent to such a 
rule in the private law context is impermissible either in 
terms of the Constitution or otherwise.  We were, in any 
event, not called upon to address that question.  In the 
light of the conclusion set out above it is unnecessary to 
consider this point any further.” 
 

4.67. The court’s finding in this regard was the logical consequence of 

its approach that the matter fell entirely within the realm of 

contract.   

4.68. What the Supreme Court of Appeal erroneously ignored in this 

regard was the fact that a substantial component of the breach of 

privacy attack related to the breach of borrowers’ (as opposed to 

lenders’) privacy, which the rules contemplate.  Rule 6 of the 

MFRC’s revised rules, read together with rule 4.3.1.1, has the 

effect of forcing borrowers to permit the conveying and publication 

of confidential information of the borrower which has been 

provided to the lender in the context of the protected borrower – 

lender relationship.  The lender is obliged to convey this 

information to those credit bureau which perform the function of 

information broker in terms of the revised rules.   
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4.69. The MFRC in its answering affidavit admitted that this involved a 

breach of borrowers’ right to privacy, something which the 

Supreme Court of Appeal ignored.37   

4.70. In an attempt to justify the breach, the MFRC argued that the 

applicant had no standing to bring a privacy attack based on a 

breach of borrowers’ privacy rights (a defence plainly lacking in 

any merit) and it denied that there was a breach of lenders’ 

privacy rights.  The MFRC went on to contend that its rules 

constituted law of general application (an attitude irreconcilable 

with any suggestion that the MFRC does not exercise a public 

legislative power) and that the limitation of borrowers’ rights of 

privacy was reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom. 

4.71. The Supreme Court of Appeal inexplicably failed to deal with this 

component of the applicant’s case.  Whilst it is so that, on the 

approach of the Supreme Court of Appeal,38 lenders give their 

consent to the breach of privacy complained of, it could never be 

that agreements entered into between the MFRC and lenders 

could justify a breach of borrowers’ privacy rights.  Nor, on the 

approach of the Supreme Court of Appeal as to the contractual 

basis of the rules, could such breaches ever have been justified 

                                            
37  Appeal Record Vol 4 p355 line 18 – p356 line 12; p371 line 5 – p372 line 4 (paras 

80.3.6 and 116 of the answering affidavit) 

38  The correctness of which finding is disputed by the applicant. 
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on the basis that the MFRC rules constituted law of general 

application.  In this respect too, the judgment of the Supreme 

Court of Appeal is fundamentally flawed. 

5. CONCLUSION 
  

5.1. The judgment of the Supreme Court of Appeal fails to give proper 

consideration to the constitutional framework within which public 

regulators must function in the constitutional era.   

5.2. The judgment contains not a single reference to authority in 

support of the views which it propounds, whether it be authority of 

the Constitutional Court or otherwise.  This stands in marked 

contrast to the judgment of Du Plessis J in the court of first 

instance.  

5.3. At the very least, the judgment of the court of first instance 

illustrates that -  

5.3.1. the matter raises constitutional issues; and 

5.3.2. the matter is appropriate, with respect, for the grant of 

leave to appeal insofar as another court might reasonably 

come to a conclusion different to that arrived at by the 

Supreme Court of Appeal.  

5.4. On the basis of the averments set out above, I submit that the 

applicant has a reasonable prospect of success on appeal. 
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5.5. The applicant has not applied and does not intend applying for 

leave or special leave to appeal to any other court. 

5.6. I accordingly ask that an Order be granted in terms of the notice of 

motion.  

 
 

_______________________ 
     
 
 
 

I CERTIFY that this affidavit was signed and sworn to before me at 

Queenstown on this the 10th day of OCTOBER 2005, by the deponent who 

acknowledged that he knew and understood the contents of this affidavit, had 

no objection to taking this oath, considered this oath to be binding on his 

conscience and who uttered the following words:  “I swear that the contents of 

this affidavit are true, so help me God.” 

 
 
 
________________________________ 
COMMISSIONER OF OATHS 

    Full names: 
Address: 
Capacity: 


