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IN THE HIGH COURT OF SOUTH AFRICA 

(TRANSVAAL PROVINCIAL DIVISION) 

CASE NO: 

In the matter between: 

AAA INVESTMENTS (PROPRIETARY) LIMITED Applicant  

and  

First Respondent  
THg MICRO FINANCE REGULATORY COUNCIL 

THE MINISTER OF TRADE & INDUSTRY  
Second Respondent  

FOUNDING AFFIDAVIT 

I, the undersigned:  1
0 

PIETER DE VILLIERS MOLL 

state as follows under oath:  

INTRODUCTION  

1  I am the managing director of the applicant. I am authorised to make this  

affidavit, as appears from a copy of a resolution which I have attached as  

.j 
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43 
annexure "PDM1".  

2  I have personal knowledge of the facts in this affidavit, unless I state or  

imply otherwise. 

3  The applicant is a company with limited liability, incorporated in terms of  

the Companies Act No 61 of 1973 under registration no. 97/02165/07.  

The applicant's principal place of business is at 75 Cathcart St, King  

Williamstown, Eastern Cape Province. 

4  The first respondent is the MICRO FINANCE REGULATORY COUNCIL,  

an association incorporated under Section 21 of the Companies Act No 61  

of 1973. The first respondent's principal place of business is at 11 Park  10 

Lane, Parktown, Johannesburg. 

5  The second respondent is THE MINISTER OF TRADE & INDUSTRY of  

care of the State Attorney,4th Floor, South Tower, Fedlife Forum, corner of  

. Pretorius and Van der Walt Streets, Pretoria. He is cited in his official  

capacity as the Minister responsible for the Usury Act No 73 of 1968.  

6  The applicant is in the business of micro-lending. It advances small, short-  

term loans in return for interest. 

7  The applicant advances loans of up to R3 000,00 with a maximum loan  

repayment period of 6 months. 
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8  Micro-lenders perform an important function in society and service a sector  

which the larger financial institutions do not provide for.  

9  It is generally accepted that businesses operating in this sector of the  

market must charge relatively high interest rates in order to survive,  

because of the high costs of operating such a business. In order to allow  

this sector of.the market to operate, the Minister of Trade and Industry has  

exempted certain categories of lending transaction from the Usury Act.  

The loans advanced by the applicant fall within this category.  

10  The micro-lending industry has been the subject matter of a certain  

amount of criticism in the past. The applicant is supportive of the steps  10 

which have been taken to "clean up" and regulate the industry. However,  

the applicant believes that the regulation of the industry must be fair,  

constitutional and within the four corners of the law.  

11  The applicant brings this application because the revised "Rules of the  

Micro Finance Regulatory Council" (the "revised rules") which were  

purportedly introduced by the first respondent from 1 July 2002 do not  

comply with these requirements. More particularly, the applicant contends  

that the Rules are in breach of -  

11.1  the right to privacy enshrined in section 14 of the Constitution; and  
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11.2  the right to administrative justice enshrined In section 33 of the  

Constitution; and  

11.3  the rule of law enshrined in section 1 (c) of the Constitution.  

THE LEGISLATIVE BACKGROUND 

12  Section 15A of the Usury Act provides as follows:  

"The Minister may from time to time by notice in' the Gazette 
exempt the categories of money lending transactions, credit 
transactions or leasing transactions which he may deem fit, 
from any of or all the provisions of  

 this Act on such conditions and to sur;;h extent as he may  10 
deem fit, and may at any time in like manner revoke or amend 
any such exemption."  

13  Acting in terms of this section, on 1 June 1999, the second respondent  

promulgated Government Notice No 713 in Government Gazette No  

20145 ("the exemption notice") .. The exemption notice exempts certain  

categories of money lending transaction from all of the provisions of the  

Usury Act, with the exception of sections 13, 14 and 17 A of the Usury Act.  

Sections 13, 14 and 17 A of the Usury Act relate to inspections by and  

furnishing of information to the Registrar appointed in terms of the Usury 44-. -
4-1  

Act. A copy of the exemption notice is attached marked "PDM2". 20 

14  The category of money lending transaction which is exempt in terms of the  

exemption notice is defined in paragraph 1.2 of the schedule to the notice.  
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Essentially this includes money lending transactions in respect of which  

the loan amount does n?t exceed RiO 000,00 and the repayment period  

does not exceed 36 months. It does not cover credit card schemes or  

overdraft facilities on cheque accounts.  

15  In paragraph 2 of the schedule to the exemption notice, there are two main  

conditions' stipulated in terms of Section 15A of the Usury Act. These are  

that:  

15.1  the entity advancing the loan must be registered as a lender with a  

"regulatory institution"; and  

1
0 

the lender must at all times comply with the exemption notice.  15.2 

16  Regulatory institution is defined as follows:  

"'Regulatory institution' means a legal entity 
having a board of directors which has, amongst 
other directors, equal and balanced 
representation between consumers and the 
money lending industry and which is approved by 
the Minister in writing and published in the 
Government Gazette as having the capacity and 
the mechanisms in place effectively to -  

manage its business as a regulatory 
institution with competent management 
and staff;  

(a) 20 

(b)  register lenders in accordance with  
accreditation criteria approved by the 
Minister;  

.;J 
\
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 (c)  ensure adequate standards of training  
of staff members interacting with the general 
public;  

 (d)  require adherence to and monitor and  
ensure compliance by lenders with this 
notice;  

(e)  fund itself from contributions by lenders  
or other sources;  

ensure that complaints from the general 
public are responded to objectively;  

(f) 
1
0  

(g)  deal with appeals by lenders and 
borrowers in respect of any decision of the
regulatory institution or any committee,
ombudsperson or referee instituted by it;  

(h)  educate and inform the general public 
and lenders in relation to their rights and 
obligations under this notice;  

(i) annually publish information regarding the 
money lending industry, the services 
provided, security and/or guarantees 
required, types of charges and the average 
annual charges levie.d by each  
. lender in a comparable format;  

20 

OJ  collect and collate information and  
statistics on I lenders and complaints 
handled by the regulatory institution ...  

(k)  annually· furnish the Minister with a  
detailed report on lenders, its activities  

 and functions and any other information  30 
. that the Minister may require;  

(I)  review its own effectiveness and the  
effectiveness of this notice and to  



Founding Affidavit 
 1
2  
of P De Villiers Moll 

1
2 

 

recommend appropriate changes to the 
Minister. "  

17  On 16 July 1999 the second respondent announced by way of  

Government Notice No 911 contained in Government Gazette 20307 that  

the first respondent had been approved as a regulatory institution in terms  

of the exemption notice. A copy of Notice No 911 is attached marked 1.f-~-4-q  
"PDM3". To the best of my knowledge, it is the only regulatory institution  

which has been so approved.  

18  Of particular importance for the present matter is that the exemption notice  

incorporates by way of an "annexure 'A''' the "Rules for the purposes of  10 

exemption under Section 15A of the Usury Act" (referred to in this affidavit  

as the "exemption notice rules"). That annexure sets out the conditions as  

contemplated in Section 15A of the Usury Act which regulate the conduct  

of micro-lending by persons seeking to operate within the terms of the  

exemption. Thus, the rules in annexure "A" deal with -  

disclosure of confidential.information provided by the borrower;  18.1 

18.2 . disclosure of the rules in annexure "A" to borrowers;  

18.3 display of the lender's registration certificate and of the complaints  

procedure;  
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18.4  the issue of standard written agreements approved by the regulatory  

institution;  

18.5 duties of the lender at the time of entering into the loan agreement;  

18.6 maintenance of proper accounting records;  

18.7 provision of statements to borrowers;  

duties of lenders where a loan is refus'ed;  

18.9  duties of the lender in the event of early repayment;  

18.10 a limit on the total charge of credit;  

18.11 a cooling off period;  

18.12 collection methods, including a prohibition on the use of pin (ie  1
0 

pers'onal identification number) codes and bank cards as security or  

for collection arrangements.  

19  Upon recognition of the first respondent as the regulatory institution in  

terms of the exemption notice, the applicant duly registered with it.  

20  After the approval of the first respondent as a regulatory institution in terms  

of the exemption notice, it issued a further set of its own rules. A copy of  
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these rules is attached marked "POM4". Although not the primary focus,  

 

the validity of these rules is also challenged in these proceedings for the  

reasons set out below.  

21  During June 2001, the first respondent announced its intention to introduce  

a revised set of rules by way of amendment of the rules contained in 50-f,3  
annexure "POM41l• Central to the proposed revised rules was the concept  

of a compulsory National Loans Register. All micro-lenders were to be  

obliged to convey to the National Loans Register certain confidential  

information concerning their clients and the loan agreements entered into  

1
0 

with them.  

STEPS TAKEN TO OPPOSE INTRODUCTION OF THE REVISED RULES  

22  From the outset, the applicant made clear its objection to the revised rules.  
 ~4-b5  bb-b~  

By way of example, I attach marked "POM5" and "PDM61l copies of letters  

0ated 20 .Ju·ne 2001 and 19 April 2002 and addressed by the applicanfs  

attorneys to the first respondent and to the Micro Lenders Association  

respectively. The Micro Lenders Association is a voluntary association  

which represents the interests of micro-lenders. It is distinct from the first  

respondent which purports to act as the regulatory body in respect of  

micro-lending.  

w-(£  
23  Annexure "POM5" was sent In response to an invitation by the first  20 
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respondent to lenders to comment on the draft version of the revised rules 
(,1.1--0  

which it published in June 2001. Annexure "POMS" was also sent to the  

Micro Lenders Association who were canvassing the views of lenders in 6(, -6'3 
order to put their own response forward. Annexure ~'PDM6" was sent in  

response to a further request from the Micro Lenders Association to  

~ubmit comments with a view to that Association making further 

representations to the first respondent. 

2~  In the letter dated 20 June 2001, the applicant specifically drew to the first  

respondent's attention its averments regarding the unconstitutionality of  

the revised rules. The applicant also warned that, in the event that the first  10 

respondent acted in a manner which infringed its rights, it would bring legal  

proceedings.  

25  The applicant also took steps to secure its exemption from the revised  

rules in terms of Rule 6.13 of the revised rules in a letter dated 13 May  
.1  

r:,q-7f,  
2002, a copy 6fwhich Is attached marked j'j'PDM7": 'rne first respondent  

was not willing to accede to this request for exemption. I refer in this  

regard to the letter from the first respondent dated 20 May 2002, a copy of 11 
which is attached marked "PDM8".  

26  As a last resort, I instructed the applicant's attorneys to address a letter to  

the first respondent on 28 June 2002 requesting that it hold back the  20 

implementation of the revised rules on the ground of their 
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unconstitutionality. Unfortunately, due to logistical problems, the letter  

only went out on 2 July 20'0'2. A copy of the letter is attached marked 70-ro  
"PDM9".  

27  The first respondent replied by way of a letter dated 3 July 20'0'2.. In the  

letter the first respondent points out that the Rules came into effect on 1  

 July 20'0'2.  The first respondent does not dispute the applicant's  

 allegations regarding the unconstitutionality of the Rules.  It merely 

suggests that the applicant does not understand the reasoning behind the  

introduction of the National Loans Register, points out that the Rules had  

 been approved by the second respondent, that they had been available for  10 

comment for more than a year and that the first respondent was not  

prepared to entertain late objections to them. A copy of the letter is ~I  
attached marked "PDM1 a".  

28  At the time of ad9ressing a letter to the first respondent, my attorneys also  

addressed a letter to the' second respondent, a copy of which is attached '73',?-
"iI3  

marked "PDM 11". A copy of the letter addressed to the first respondent  

f 

was meant to be attached. It later emerged that this had not been done.  

This became apparent when a letter was received from the Department of  

'Trade and Industry enquiring about the grounds for our contentions  

regarding the rules, in order that the officials of that Department might  20 
<g!f-  

advise the Minister. A copy of the letter is attached marked IIPDM12". A  
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letter was then addressed to that Department enclosing the letter originally  

addressed to the first respondent. A copy of the letter is attached marked '85-
'B'c:'  

"PDM13". The Department was requested to indicate by Friday 13  

September 2002 whether the rules would be withdrawn. They failed to  

respond timeously but subsequently, by way of a letter attached marked "iJ-r-
'i3"$  

"PDM14", requested an extension of three weeks in order to allow the  

Minister to apply his mind to the issue. Upon receipt of this request for an  

. extension I instructed the applicant's attorneys to respond by addressing  

separate letters to both the first and second respondents, copies of which  
 8'4  oro  
 are attached marked "PDM15" and "PDM16".  It will be noted that the  10 

extension was granted on the understanding that both the first and second  

respondents agree that no point would be taken, in the anticipated review  

proceedings, nor would the ,applicant in any way be prejudiced by, the  

Both respondents were requested to confirm this  extension allowed.  

understanding in writing.  To date hereof the first respondent has not  

replied at all to this letter but the second respondent replied by way of the CJ(  

letter attached marked "PDM17". However and despite two further letters  

being addressed to the second respondent by the applicants attorneys,  
 92  q3  
copies of which are attached marked "PDM18" and "PDM19", we have to  

date not received any substantive reply other than for a further request for  20 
'14-  

an extension, a copy of which is attached marked "PDM20". No further  

correspondence has been received from either the first or second  

respondent in this regard.  
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THE APPLlCANT'S STATUS IN RELATION TO THE FIRST RESPONDENT  

29  Before dealing with the applicant's objections to the revised rules, it is  

necessary to explain its status in relation to the first respondent. The  

applicant is registered with the first respondent as required by the  

exemption notice. However, the applicant is not a member of the first  

respondent.  

96-{o'2. 
3,0  In this regard, I attach m.arked "PDM21", a copy of the Memorandum and  

Articles of Association of the first respondent, at the back of which are  

listed the particulars of the subscribers to the Memorandum and Articles.  

To the best of my knowledge, they constitute the members of the first  10 

respondent.  

THE SCHEME OF THE REViSED RULES  

/39-1?:,$  
31  The revised rules are attached as ant)exure IPDM22" to this affidavit.  

Certain of the provisions are dealt with in mor~ detail below. In general,  

the revised rules incorporate provisions -  

in Rule 3, relating to -  31.1 

registration with the Council and various matters relating to the  31.1.1 

granting or refusal of registration; 
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31.1.2 inspection by the Council, its inspectors, servants and agents;  

31.1.3 annual renewal of registration;  

records to be kept by lenders;  31.1.4 

31.1.5 powers of the Council in relation to steps which can be taken  

against lenders in certain specified circumstances;  

3"1.1.6 powers of investigation of the first respondent;  

31.1.7 amendment of the Rules;  

31.1.8 indemnity of the first respondent vis-a-vis lenders;  

31.2  in Rule 4 relating to -  

31.2.1 under the heading "Reckless lending", matters which lenders  
I  

1
0 

musf consider before entering into a 'moneylending transaction,  

including information on the National Loans Register;  

31.2.2 the duty of the lender to operate its lending business through a  

bank account separate from personal finances;  

duties of the lender In relation to the maintenance of proper  31.2.3 

accounting records;  



2
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prohibition on the holding of a borrower's bank card or personal  31.2.4 

identification number or identity document;  

in Rule 5 relating to -  31.3  

duties of the lender in relation to its agents and employees  31.3.1 

including their training; 

the lender's responsibility for any contravention of the exemption  31.3.2 

notice or the Rules by its employees or agents; 

31.3.3 content of the agreement between the lender and its employee or  

agent;  

31.3.4 identity cards to be kept and presented by employees and agents  1
0 

of lenders;  

.1  

in Rule 6 relating to-  .31.4.  

the duty of the lender to submit data to an information broker in  
t  

31.4.1 

respect of all loans granted for purposes of such data being  

captured on the National Loans Register; 

a prohibition on the use of information from the National Loans  31.4.2  

Register except for certain specified purposes, being an  
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affordability enquiry in respect of a potential borrower who has  

applied for a loan, updating the lender's records pertaining to a  

borrower or marketing financial products to the lender's own  

clients; 

a prohibition on the use by lenders of the National Loans Register  31.4.3 

for m'arketing of financial products to persons who are not cfients  

of the lender or for competitive purposes; 

deemed warranties on the part of lenders submitting information  31.4.4 

to the National Loans Register as to the accuracy of the  

information and to the effect that the prior consent of the borrower  10 

has. been obtained to disclose the borrower's confidential  

information to a third party; 

duties of lenders in the event that a borrower disputes information  31.4.5 

on the National Loans Register; 

duties of a lender where a borrower's application for a loan is  31.4.6 

rejected either wholly or partly because of data on the National  

Loans Register;  

ownership of data supplied to an information broker for capturing  31.4.7 

on the National Loans Register vests in the Council; 

 



 

 
31.4.10  

31.4.9 

31.4.8 

2
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confidentiality of data on the National Loans Register;  

further limitation of liability of the first respondent in the event of  

damages suffered by the lender arising out of the use of the  

National Loans Register or the inability to use same;  

exemption of lenders or categories of loans from the provisions of 

the Rule relating to the National Loans Register; 

/', .  
31.5  in Rules 9 and 10 relating to -

31.5.1 audit requirements; 

duties of lenders in relation to reporting to the first respondent,  31.5.2 

including the duty to provide it with quarterly statistical returns in  10 

the format prescribed by the first respondent, as well 'as a  

consolidated annual statistical return; 

31.5.3 the procedures to be followed by the first respondent in taking  

disciplinary steps and / imposing penalties against lenders,  

including appeals against disciplinary decisions; 

31.6  in Rule 11 relating to the calculation of interest for purposes of the  

exemption notice;  

 / 
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31.7  in Rule 12 relating to transitional arrangements.  

32  I deal separately with the various grounds upon which the revised rules  

offend against the applicant's rights enshrined in the Constitution.  

THE RIGHT TO ADMINISTRATIVE JUSTICE, THE RULE OF LAW AND THE,  

SEPARATION OF POWERS  

33  The revised rules have no statutory foundation. Rule 1 provides as  

follows:  

"1 STA TUS OF THESE RULES  

These Rules have been issued by the Council and together  
 with the registration application form completed by the  10  

lender on application, the registration renewal form completed by 
the lender annually and the registration certificates issued 
pursuant thereto by the Council shall comprise the agreement 
between the Council and the lender. II  

34  Clearly the first respondent seeks, in the absence of any statutory  
,I  

author'ity, to source, the validity of the R'ules in an "ag'reement" between  

itself and the lenders which it seeks to regulate. 

35  When lenders seek to register or re-register with the first respondent, they  

are forced to sign a declaration which purports to acknowledge the  20 

existence of such an agreement and which incorporates an undertaking by  

the applicant to comply with the first respondent's Rules. Should lenders  

refuse to do so, they will be denied registration, with the disastrou  
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consequences which that entails. That can hardly be described as a  

consensual arrangement and I deny that it gives rise to any agreement. A  

copy of a page from the re-registration forms (Section D - Declaration by froh  
Applicant) is attached marked "PDM23". On the most recent occasion that  

the applicant was required to sign the form, it did so subject to a lro 1  
reservation of its rights, as appears from annexure "PDM24" attached to  

this affidavit.  

36  That the revised Rules do not contemplate any consensus between the  

first respondent and the lenders is also apparent from Rule 3.23, dealing  

with amendments to the Rules, which specifically provides that:  1
0 

"The lender=s consent shall not be required for any
amendment to the Rules for it to be effective. The lender which
does not accept any amendment which may materially affect
the lender may apply to the Council for the  
cancellation of its registration. "  .  

37  In any event, I am advised and submit that the invalidity of the Rules  
.1  

cannot be saved by the purporled consent obtained from lenders in the  

registration and re-registration forms.  

38  Moreover, without conceding that the' second respondent could confer a  

rule making power on the first respondent in terms of Section 15A of the  20 

Usury Act, scrutiny of paragraph 1.6 of the exemption notice reveals that  

the second respondent does not envisage the first respondent exercising  

any rule making power in respect of lenders.  
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39  What the Minister does contemplate, in subparagraph (d) of paragraph 1.6  

of the exemption notice, is that a regulatory institution must -

"[have the capacity and the mechanisms in place effectively to] 
require adherence to and monitor and ensure a compliance by 
lenders with this notice".  

40  As pointed out above, the exemption notice incorporates its own set of  

rules, the exemption notice rules. It is those rules which represent the  

conditions according to which lenders may conduct their businesses and  

the only task given to the first respondent by the exemption notice is to  

monitor and ensure compliance by lenders with those rules. The definition  10 

of "rules" in the exemption notice confirms that the only rules which are  

contemplated are the exemption notice rules. 

41  The only legislative power which' the second respondent does seek to  

confer on the first respondent is, in paragraph (b), to determine 

"accreditation criteria" which must, in turn, be approved by the second  

respondent., Tho~e criteria have indeed been determined' by the first  

respondent and form annexure "B" to both the original rules and the  

revised rules.  

42  I am advised and submit that the second respondent was not authorised to  

 confer such a legislative power on the first respondent and that annexure  20 

"B" is accordingly also invalid. This is so both because the Usury Act does  

not authorise the Minister to do so, and because it is in breach of the  
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principle of separation of powers implicit in the Constitution.  

43  A comparison of the revised rules and the exemption notice rules reveals  

that the revised rules impose significant additional conditions on lenders  

which are not to be found in the exemption notice rules.  

44  Primary amongst these additional conditi~ns are the obligations imposed  

on lenders by the National Loans Register system contemplated by Rule 6  

of the revised rules, read with Rule 4.3.1.1. The full implications of the  

National Loans Register system are dealt with below.  For present  

purposes, it is sufficient to note that in terms of Rule 6.1 -  

 "The lender shall submit to an information broker accurate 
 10  

data in respect of all loans granted for purposes of such data 
being captured on the National Loans Register. "  

45  It is clear from this extract that the obligations pertaining to the National  

Loans Register system are compulsory as far as lenders and borrowers  

are concerned. No such obligations are to be found in the exemption  

notice rules.  

46  The following rules in the revised rules also impose conditions which are  

not to be found in the exemption notice rules:  

46.1  Lenders are obliged to submit themselves to inspections of their  

2
0 

business by the first respondent, its inspectors, servants or agents,  
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which inspections may be effected without notice to the lender (Rule  

3.1.1);  

46.2  Lenders are obliged to. submit themselves to the payment of fines  

and costs orders in the event of their being found guilty of a breach of  

the revised rules (Rules 3.5.3, 3.16.12, 9.2.1.5, 9.5.4.2, 9.5.6, 9.5.7  

and 9.5.9);  

46.3  Lenders are obliged to waive any claims for damages, expenses or  

other compensation which they might enjoy against the first·  

respondent, no matter how or in what circumstances such damages  

or expenses may be inflicted by the first respondent, its servants or  10 

agents on the lender (Rules 3.24 and 6.12);  

46.4  Lenders are obliged to appoint from time to time "an accredited  

professional to perform agreed upon pro.cedures and to issue a  

:1  

report on .factual findings" (R~le 7).  

47  Non compliance with. the revised rules creates the potential for the first  

respondent to de-register the offending lender (Rule 3.15.5).  De- 

registration would have the effect that a lender would no longer comply  

with paragraph 2.1 (a) of the exemption notice. The lender would then fall  

outside the exemption and would have to comply with the Usury Act. This  

would effectively prevent the lender from continuing with his or her  20 
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business. 

48  The effect is that the first respondent purports to impose conditions of its  

own upon lenders via the revised rules, when the authority to impose  

conditions is vested exclusively in the second respondent in terms of  

Section 15A of the Usury Act.  

49  In the circumstances it is submitted that the first respondent has 

completely misconceived its powers in purporting to int'roduce the revised  

rules. To the extent that the second respondent approved the conduct of  

the first respondent in this regard, he has. in effect, delegated to the first  

respondent a power and discretion which, in terms of Section 15A of the  10 

Usury Act, was his alone to exercise. I am advised and respectfully submit  

that this renders the revised rules unlawful and invalid. 

50  That the first respondent has completely misconceived its powers is also  

apparent from the fact that the revised rules and the exemption notice  

rules conflict in certain respects: 

50.1  In Rule 1 of the exemption notice rules, it is contemplated that a loan  

could be granted where the borrower is not willing to allow  

information about the loan and the borrower to be shared with any  

third party. On the other hand, the combined effect of Rules 6.1 and  

6.6.1.2 of the revised rules is that a lender may not enter into a loan 20  
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transaction with a borrower who is not willing to consent to the  

disclosure of information about herself of her loan.  

50.2  Rule 4 of the exemption notice rules provides for a three day cooling  

off period. On the other hand, Rule 6.3 of the revised rules requires  

the lender to forward information regarding the loan to an information  

broker within 2 days of granting the loan. No account appears to  

have been taken of the possibility that the loan may be terminated in  

terms of the cooling off provision. It may well be that one of the  

reasons why a borrower wishes to take advantage of the cooling off  

period is that he or she decides, on reflection, that it is undesirable to  10 

consent to the disclosure of information to third parties which must  

noW form part of the loan agreement. The effect of Rule 6.3 of the  

revised rules is thus to undermine Rule 4 of the exemption notice  

rules.  

50.3  The National ,Loans Register system contemplates that lenders will  

provide information regarding loans to "information brokers". According 
to an extract from a document downloaded from the first Ifo7:s 

respondent's website (attached as annexure "PDM 25"), the  

institutions contemplated as information brokers are Information Trust  

Corporation ("ITC") and Experian. ITC operates as a credit bureau. 20  

Rule 2.11 of the exemption notice rules obliges the lender to inform  



Founding Affidavit  30 
of P De Villiers Moll 

3
0 

 •  

the borrower in writing at least 28 calendar days before forvvarding  

any adverse information to any credit bureau. Indeed, the National  

Loans Register itself is, or can be used as, a credit bureau. This 28  

day period provided for in the exemption notice rules conflicts with  

the short time periods provided for the submission of information in  

terms of Rule 6 of the revised rules.  

51  The first respondent's misconception of its powers is also apparent from  

the following provisions of the revised rules:  

51.1  In terms of Rule 6.8, the first respondent purports to bind borrowers  

to a 30 day prescription period for requesting information from the  10 

National Loans Register, when borrowers are neither registered with  

nor members of the first respondent.  

51.2  Rule 7.7 purports to override other codes of professional conduct in  

:1  

~esp~ct.of other p'rofe~sio~s, .by deeming t!1e furnish.ing in good faith  

by an accredited professional of a report or information in terms of  

the Rules not to constitute la contravention of such other codes of  

professional conduct.  

51.3  Rule 7.8 purports to allow the first respondent to take certain steps  

against other professionals on the grounds of misconduct or  

2
0 

misrepresentation.  
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51.4  In Rule 11.1, the first respondent assumes the power to prescribe the  

manner in which interest is calculated under the exemption notice.  

51.5  Rule 2.1.36 contains the following definition: 

"'Rules' means the Rules as set out herein, including the Rules 
in the Annexure to the Usury Act Exemption attached as 
Annexure 'A', which shall for all purposes constitute part of the 
Rules, and including anything prescribed by the Council from 
time to time".  

5,2  What all these provisions show is that the first respondent wrongly  

conceives of itself as having a legislative power-  1
0 

52.1  in respect of lenders, borrowers and certain professionals employed  

by lenders;  

52.2  that allows it to subsume, supplement and even override the  

exemption notice rules; and 

52.3  that allows it to override the rules of other professional bodies.  

53  It is so that in terms of clause 5.1.5 of its memorandum of association, the  

first respondent purports to enjoy a power-

"To make and enforce rules to be complied with by moneylenders 
advancing small loans registered with the Company and any  

 category of small loans in particular"  20 

54  However, the first respondent cannot confer on itself through its  
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memorandum of association a legislative power which it does not  

otherwise enjoy in terms of any law.  

55  In the first respondent's circular No 0012/03/2002 it is stated that the  

revised rules received the approval of the second respondent in December 
IroCf.-/71  

2001. A copy of the circular is attached marked "POM 26". This approval  

is also alluded to in the first respondent's letter dated 3 July 2002 "01  
(annexure "POM 1 A" to this affidavit) .. In so far as the first respondent ~ad  

no power to make the revised rules, it was not op'en t6 th:= second  

respondent to approve the first respondent's conduct in this regard.  

In the circumstances, I am advised 'and respectfully submit that:  56 1
0 

56.1  the conduct of the first respondent in purporting to introduce the  

revised rules and the second respondent in purporting to approve  

the rules constitutes administrative action as contemplated in Section  

"  33 of the . Constitution and Section 1 (i) of the Promotion of  

Administrative Justice Act No 3 of 2000 (the "PAJA");  

56.2  the conduct of the first respondent and the revised rules themselves  

are reviewable on the grounds of-  

56.2.1 Section 6(2)(a)(i) and 6(2)(f)(i) of the PAJA, in that the first  

respondent was not authorised to pass the rules by section 15A  

.4  
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of the Usury Act or any other law;  

Section 6(2)(a)(ii), in that the first respondent purported to act  56.2.2 

under a delegation of power which was not authorised by the  

Usury Act or any other law;  

Section 6(2)(b) of the PAJA, in that the mandatory and material  56.2.3 

provisions of section 15A of the Usury Act were not complied  

with;  

Section 6(2)(d) of the PAJA, in that the first respondent's decision  56.2.4  

was materially influenced by an error of law as to the ambit of its  

1
0 

powers;  

56.3  the conduct of the second respondent is reviewable on the grou~ds  

of-  

Section 6(2)(a)(i) and 6(2)(f)(i) in that the s'econd respondent was  56.3.1 

not authorised by section 15A of the Usury Act or any other law to  

approve the conduct of the first respondent referred to in the  

preceding subparagraph;  

Section 6(2)(d) of the PAJA, in that the second respondent's  56.3.2 

conduct was materially influenced by an error of law as to. the  

nature of his powers under the Usury Act;  
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56.4  to the extent that the revised rules seek to impose an agreement  

upon I~nders without their consent, including any amendments of  

those rules, (Rules 1 and 3.23) they are arbitrary, capricious and so  

unreasonable that no reasonable person would have made such  

rules (as contemplated in Section 6(2)(e)(vi) and (h) of the PAJA);  

56.5  to the extent that the revised rules confer extraordinarily broad  

indemnities on the first respondent (see rules 3.24 and 6.12) they are  

similarly arpitrary, capricious and so unreasonable that no  

reasonable person would have made such rules (as contemplated in  

Section 6(2)(e)(vi) and (h) of the PAJA);  1
0 

56.6  to' the extent that the revised rules and the conduct of the first  

respondent in purporting to introduce them have ,no statutory  

foundation and do not constitute law, they are also in breach of  

Section 1 (c) of the Constitution which enshrines the rule of law as a  
 :1  •  

foundationai value of the South Africa's constitutional state; and  

56.7  to the extent tha't the decisi~m of the first respondent to introduce the  

revised rules has the effect of introducing legislation when it has no  

legislative power, it has acted in breach of the principle of separation  

of powers which is implicit in the Constitution.  

57  In so far as first respondent's previous rules are concerned (see annexure  20 
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"POM 4"), although they are less invasive of the rights of lenders and  

borrowers, they are the product of a similar misconception of power on the  

part of the first respondent. Accordingly, they too stand to be declared  

unlawful and set aside on the grounds set out above.  

THE RIGHT TO PRIVACY  

58  A number of the provisions in the revised rules involve an invasion of  

lenders' and borrowers' rights to privacy.  

59  The National Loans· Register provided for in Rule 6 of the revised rules  

contemplates the following system being implemented by all lenders on a  

1
0 

compulsory basis:  

59.1  Before granting a loan, the lender must consider the ability of the  

borrower to repay the loan with reference to the various criteria  

specified in Rule 4.3, which include as the first criterion the  

"information on the National Loans Register".  

59.2  Within 2 business days of' granting a loan, a lender must submit  

"payment profile data to an information broker to be captured on the  

National Loans Register in the format of the payment profile data file  

layout" (Rule 6.3).  This applies to all loans granted by every  

registered lender (Rule 6.1).  

,j 
I  
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59.3  The data regarding the borrower must be updated on the National  

Loans Register by the lender on a monthly basis. This updating  

must be completed by no later than 5 business days after the last day  

of the lender's accounting period in respect of each month (Rule 6.4).  

59.4  After the closure of an account in respect of a loan, the lender must  

submit information in this regard to the information broker within 2  

business days (Rule 6.5).  

60  The following key components of the National Loans Register system are  

defined in the revised rules as follows:  

 "Data', for purposes of the National Loans Register, means  10 
any information regarding borrowers and loans concluded with 
borrowers, including paym~nt profile data;"  

"'Information brokers' means persons appointed by the Council 
from time to time to manage the National Loans Register 
established or approved by the Council and 'information 
broker' means anyone of them,' II  

IIINationa! Loans Register' means the register of loans 
established or approved by the Council for the purpose of 
enabling lenders to determine the affordability of a loan to a  
borrower,·11 .  20 

"'payment profile data/II, for purposes ofthe National Loans 
Register, means information regarding a borrower and any 
loan entered into by the borrower contained in the payment 
profile data layout; II  

"'Payment profile data file layout', for purposes of the National 
Loans Register, means a payment profile data file layout as 
prescribed by the Council".  

(The definitions are contained in Rule 2.1)  
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61  It is significant that the "payment profile data" which lenders must submit to  

the information brokers responsible for managing the National Loans  

Register includes information regarding both the borrower himself or  

herself and about the loan transaction entered into with the borrower.  

62  I accept that the system builds in some protection in relation to the data  

provided for the National Loans Register and refer the above Honourable  

Court to the following provisions: 

62.1  The register may only be used by a lender for purposes of conducting  

an affordability enquiry before granting a loan, for updating the  

 lender's records in respect of its own clients and for marketing  10 

financial products to a lender's own clients (Rule 6.2.1); 

62.2  Lenders are prohibited from using the register for marketing financial  

products to persons who are not their clients or for competitive  

purposes (Rule 6.2.2);  

62.3  The lender must obtain the borrower's consent to the disclosure of  

information required to "a third party" (Rule 6.6.1.2); 

62.4  A borrower may dispute the accuracy of information on the National  

Loans Register and the lender must investigate such a dispute and  

I 
1
/ 

. i  
l  

correct any inaccuracies (Rule 6.7); 
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62.5  Where a lender rejects a borrower's application for a loan because of  
66  Insofar as the borrower is concerned, the rules allow for the submission of  

data on the National Loans Register, the borrower may require the  
data regarding both the borrower himself or herself, the loan agreement he  

lender to provide the relevant information (Rule 6.8);  
or she has entered into and his or her payment record in terms of the loan.  

62.6  Lenders are obliged to treat data received from the National Loans  
67  It is so that the revised rules envisage the borrower consenting to the  

Register "in the strictest confidence" and may not allow access to the  
furnishing of that information. However, the borrower faces the situation  

Register by any third party (Rule 6.10).  
that, if the lender is to be able to honour the warranty which it is deemed to  

provide in terms of Rule 6.6, the borrower will be forced to provide the  

6~  Notwithstanding these protections, the system envisa~es publication to  necessary consent. If the borrower is not willing to provide the necessary  

third parties of information in breach of the right to privacy in a manner  consent, no micro-lender operating in terms of the revised rules will be  

which affects both the lender and the borrower. able to grant a loan. The consent is therefore illusory, particularly if regard  10 

is had to the economic circumstances of many borrowers. 
64  As far as the lender is concerned, the information which it compiles and is  10 

obliged to submit to the National Loans Register via an information br68  The borrower's dilemma is compounded by the "loan summary" form  oker,  

amounts to its customer lists. I am advised and respectfully submit that  which the first respondent proposes should be signed by both borrower  

such customer lists are recognised in law as being confidential to the and lender. The consent section of the form requires the borrower to  
 .  ,I  

 

o.rganisation wh.ich compiled them and are' protected from disclosure andconsent (without any choice)' to the submission of information fo both the  .  

use by third parties. Copyright also vests in them. National Loans Register and "any other credit bureau" (which confirms that  

the first respondent shares my impression, referred to above, that the  
65  The effect of the National Loans Register system will be that these  

National Loans Register is indeed a credit bureau). The form is also  
. customer lists can be accessed by a number of third parties including the  
misleading in so far as the second question in relation to consent suggests  
first respondent, the information brokers used and all of the lender's  
that the borrower is given a choice about his or her information being  20 
competitors who are registered with the first respondent. 
forwarded to other companies. 
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of the provision of confidential information to the National Loans Register. 11.;2.  
A copy of the "loan summary" form is attached marked "POM 27".  

69  The borrower's information is communicated to the lender in the context of  

what is well recognised as a protected and confidential relationship  

between the lender and borrower.  The breach of this protected  

relationship, and the fact that it involves an infringement of the privacy of  

the communications between lender and borrower, are 'further 

manifestations of the breach of tl:le right to privacy which the revised rules  

involve.  

70  In so far as the revised rules seek to p'lace some protection on the  10 

confidentiality of data, this protection is largely illusory because it will be  

extremely difficult to monitor and enforce compliance. Moreover, in Rule  

3.9, the ·first respondent is given a broad discretion to breach  

confidentiality on public interest grounds or "on other grounds considered  
'I  

appropriate by the [first respondent]". 

71  There are also wide powers of inspection and investigation conferred on  

the first respondent, its inspectors, servants and agents (see Rules 3.2,  

3.11,6.11.1, and 7.6). These too infringe the right to privacy of both  

lenders and borrowers. In this regard I point out that the powers of  

2
0 

inspection may be exercised without any need for-
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71.1  the issue of a warrant;  

71.2  by an independent third party; 

71.3  following evidence on oath which objectively justifies the inspection.  

72  In the circumstances, it is submitted that the following provisions of the  

revised rules are in breach of section 14 of the Constitution, unlawful and  

invalid:  

72.1  Rule4.3.1.1;  

72.2  Rule 6;.  

72.3  Rules 3.2, 3.11, 6.11.1, and 7.6. 

RELIEF SOUGHT  1
0 

73  I subrnit that the grant of the relief sought in the notice of motion IS  

appropriate, just and equitable. 

74  In all the circumstances, I respectfully ask that the above Honourable  

Court grant an order in terms of the notice of motion to which this affidavit  

is attached.  
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Signed and sworn to before me at~~~da,,<-~r()n this the )14  

day of (; ~~  2002, the deponent having declared that he knows and  

understands the contents of this affidavit, that he has no objection to taking the  

o~th and that he regards the oath as binding on his consCience,  

 



 


