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A. INTRODUCTION: 
 
 

1. This appeal concerns the constitutional validity of rules (revised and 

original) made by the Micro Finance Regulatory Council (“the MFRC”) and 

whether or not the MFRC’s acts of making these rules constituted an 

exercise of power inconsistent with the Constitution of the Republic of 

South Africa Act, 108  of 1996 (“the Constitution”).  

 

B. THE PARTIES: 

 

2. The MFRC is a regulatory body approved as such by the Second 

Respondent (“the Minister”) pursuant to his powers under section 15A of 

the Usury Act, 73 of 1969.  It is a section 21 company.    

 

3. The appellant is a micro lender which has been registered with the MFRC 

for a number of years.  It objects to the National Loans Registry introduced 

by the MFRC’s revised rules adopted in July 2002.    

 

 Appellants Heads at p. 10 para 2.11  

 

4. After having unsuccessfully made representations to the Minister on the 

constitutional validity of the relevant proposed revised rules dealing with 
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the National Loans Registry, as well as other aspects of the rules, the 

appellant challenged the validity of both the revised and the original rules 

(in their totality) in the Transvaal Provincial Division on the ground that the 

MFRC’s acts of making these rules constituted an unlawful exercise of 

legislative power.  Du Plessis J upheld its application and struck down 

both set of rules. The MFRC appealed successfully to the Supreme Court 

of Appeal (“the SCA”) which overturned Du Plessis J’s order.  The 

appellant seeks leave to appeal against the SCA’s decision.   

 

 

C. THE ISSUES: 

 

5. The following issues arise for consideration:   

 

5.1. whether the basis of the constitutional attack upon the MFRC’s 

exercise of power is misconceived;   

 

5.2 if the attack is properly conceived, whether: 

 

5.2.1  the power exercised by the MFRC in making its rules 

constituted an unconstitutional exercise of legislative power;    
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5.2.2 whether by making its rules the MFRC unlawfully usurped 

the Minister’s power to determine conditions of exemption 

under section 15A of the Act. 

 

5.2.3 whether in so far as it can be said that in making rules the 

MFRC was exercising legislative powers, this applies to its 

adoption of the original rules;   

 

5.2.4 whether, in so far as it can be said that in making rules the 

MFRC was exercising legislative powers, this applies to 

those rules which govern the purely internal/procedural 

workings of the MFRC; 

 

5.2.5 whether this Court should refuse to entertain the attack 

against the original rules on the basis that the attack was not 

brought within a reasonable time;  

  

5.2.6 whether any order of invalidity should be suspended or 

declared to only operate prospectively in terms of 172 of the 

Constitution.  
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D. BACKGROUND: 

 

6. Historically poor people have been unable to access credit from 

established and statutorily recognized financiers.  The main reason for this 

was because these financial institutions (which were subject to the interest 

rate limitations imposed by the Act) were not prepared to lend money to 

poor people due to the perceived risk that such persons presented. 

 

Record: Vol.4 p. 317 at para 10. 

 

7. Research in South Africa and the experience of regulators in other 

countries showed, however, that if sufficiently high interest rates could be 

charged on small loans then financiers would be prepared to run the risk 

of providing unsecured loans against the higher interest yield of such 

loans.  

 

Record: Vol. 4 p. 319 para 13 

 

8. It was against this background that the government inserted section 15A 

into the Act (by section 8 of Act 100 of 1988 and substituted by section 6 

of Act 91 of 1989) in 1988 in order to enable the Minister to exempt 

categories of money transactions from the provisions of the Act.  
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Record: Vol.4 p. 319 para 14 

 

 
9. The first exemption notice in terms of section 15A was issued in 1992.  

Pursuant to this exemption notice small loans in amounts lower than an 

amount determined by the Minister, were no longer subject to the interest 

rate limits prescribed by the Act.     

  

Record: Vol.4 p. 319 para 15 

 

10. As a result a large micro finance industry developed during the 1990s.  

Although legitimized by the exemption notice, this industry was 

unregulated.  This gave rise to abuses.  

 

   Record: Vol.4 p. 320  

 

11. When a democratically elected government took power in 1994 the 

Minister sought advice on how best to deal with the problems created by 

the unregulated micro finance industry.   

 

12. During 1997 the Khula-NHFC Advisory Panel, comprising of the National 

Housing Finance Co-operation (“the NHFC”) and Khula Finance 

Enterprises Ltd (“Khula”), was established by the government in order to 
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investigate and advise it on how best to regulate the micro finance 

industry.     

 

 Record: Vol.4 p. 320 para 19  

 

13. The panel included representatives of the NHFC, Khula, the Registrar of 

Banks, the Department of Trade and Industry, the Association of Micro 

Lenders (representing commercial lenders), the Alliance of Micro 

Enterprise Practitioners (representing development lenders) and a number 

of investors in micro lending.   

 

Record: Vol.4 p. 320 para 19 

 

14. The panel made representations to the government on how the industry 

could be regulated and government eventually decided that the industry 

should be regulated by an independent body, approved by government, 

which would represent all the various parties and institutions having an 

interest in the industry. 

  

 Record: Vol.4 p. 321 para 21 

 

15. Pursuant to the recommendations of this panel, a section 21 company  
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(the first respondent) was formed by a number of institutions with an 

interest in the industry.   This company was first known as the “Small 

Loans Regulatory Council.”  Its name was later changed to the Micro 

Finance Regulatory Council (the MFRC).  

 

 Record: Vol.4 p.321 para 21 

 

16. The founding institutions of the MFRC were the Association of Micro 

Lenders, the Banking Council of South Africa, the Consumer Institute of 

South Africa, the Department of Trade and Industry, the Housing 

Consumer Protection Trust, Khula, the Legal Resources Centre, the Micro 

Enterprise Alliance, the NHFC and the South African Reserve Bank.   

 

 Record: Vol.4 p. 321 para 21 

   

17. On 1 June 1999, acting in terms of section 15A the Minister promulgated 

Government Notice 713 (“GN 713”) wherein he published the current 

exemption notice.    This notice exempted certain money lending 

transactions from most of the provisions of the Act on condition, inter alia, 

that the lender registers with a regulatory institution. 

 

 Record: Vol. 1 p. 9  

Record: Vol.1 pp. 44 - 47  
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18. On 16 July 1999 the Minister announced by way of Government Notice 

No. 911 contained in Government Gazette 20307 that the MFRC had 

been approved as a regulatory institution in terms of GN713.  This was 

after a formal process in which the MFRC was required to make 

representations to government and present a business plan, its 

memorandum and articles of association, the registration criteria which it 

proposed to apply and a set of draft rules which it intended to employ, to 

the Minister. 

 

 Record: Vol.1 p. 49     

 

19. The appellant was a member of the Association of Micro – Lenders (“the 

Association”) at the time that the Association first subscribed to the 

MFRC’s memorandum and articles of association.   It was similarly a 

member of the Association at the time that the MFRC adopted its first set 

of rules (“the original rules”) which were adopted on 24 June 1999.  These 

rules were unanimously adopted by the MFRC’s board of directors, 

including the Association’s representative on the board.  At no stage while 

these rules were in operation did the appellant challenge the validity of 

these rules.      

 

 Record: Vol.4 p. 323 para 24 
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20. Upon the approval of the MFRC as a regulatory institution, the appellant 

registered with the MFRC. 

 

21. In July 2002, after a process of consultation, the MFRC adopted a new set 

of rules (“the revised rules”). These replaced the original rules.  It was the 

adoption of these rules, and in particular the provisions therein concerning 

the establishment of a National Loans Registry, which prompted the 

appellant’s constitutional challenge to the validity of the rules and the 

decisions by the MFRC to adopt them. 

 

 Appellant’s Heads: p. 11 para 3.1 

 

 

E. THE REGULATORY REGIME: 

 

22. The MFRC is governed by the Act, GN713, its memorandum and articles 

of association, and its rules.  A proper disposal of the appeal requires a 

consideration of the provisions of all of these instruments and their inter-

relationship.    
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The Act: 

 

23. Section15A of the Act provides as follows: 

   

“ The Minister may from time to time by notice in the Gazette 
exempt the categories of money lending transactions, credit 
transactions or leasing transactions which he may deem fit, 
from any or all the provisions of this Act on such conditions 
and to such extent as he may deem fit, and may at any time in 
like manner revoke or amend any such exemption.” 

 
 

24. It empowers the Minister to determine conditions for the exemption of 

certain loan transactions from the provisions of the Act.  The Minister’s 

powers to set such conditions are broad and uncircumscribed. 

 

25. By virtue of an amendment effected in 2003, some years after the 

adoption of GN713, and some years after the Minister approved the 

MFRC as a regulatory institution in accordance with GN 713, a definition 

of regulatory institution was inserted into the Act.  This definition provides 

as follows: 

 

“‘regulatory institution’ means a legal entity approved as such 
by the Minister in terms of any regulation or notice 
promulgated under this Act.”  
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26. The insertion of this definition is somewhat anomalous given the fact that 

there is no further reference in any of the substantive provisions of the Act 

to a regulatory institution.    What is significant however is the fact that this 

definition of regulatory institution by and large mirrors that provided for in 

GN 713.  We will discuss the significance of this fact later.  

 

 

 GN 713:

 

27. GN 713 provides that money lending transactions which do not exceed  

R 10 000 may be exempt from the provisions of the Act on condition that: 

 

27.1 the entity concluding the category of money lending transaction is 

registered as a lender with a regulatory institution; and 

   

 27.2 the lender shall at all times comply with GN 713. 

 

28. “Regulatory institution” is defined in GN713 as follows: 

 
“ a legal entity having a Board of Directors which has, 
amongst other directors equal and balanced representation 
between consumers and the money lending industry and 
which is approved by the Minister in writing and published in 
the Government Gazette as having the capacity and the 
mechanisms in place effectively to – 
 
(a)  manage its business as a regulatory institution with 

competent management and staff; 
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(b) register lenders in accordance with accreditation criteria 

approved by the Minister; 
 
(c) ensure adequate standards of training of members of 

staff interacting with the public;  
 
(d) require adherence to and monitor  and ensure 

compliance by lenders with this notice; 
 
(e) fund itself from contributions by lenders or other 

sources; 
 
(f) ensure that  complaints from the general public are 

responded to objectively;     
 

(g) deal with appeals by lenders and borrowers in respect 
of any decision of the regulatory institution or any 
committee, ombudsperson or referee instituted by it; 

 
(h) educate and inform the general public and lenders in 

relation to their rights and obligations under this notice; 
 
(i) annually publish information regarding the money 

lending industry, the services provided, security and/or 
guarantees required, types of charges and the average 
annual charges levied by each lender in a comparable 
format; 

 
(j) collect and collate information and statistics on lenders 

and complaints handled by the regulatory institution… 
 
(k) annually furnish the Minister with a detailed report on 

lenders, its activities and functions and any other 
information that the Minister may require; 

 
(l) review its own effectiveness and the effectiveness of 

this notice and to recommend appropriate changes to 
the Minister. ” 
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29. GN 713 accordingly envisages the creation of an independent legal entity 

which will have the power and means to determine accreditation criteria 

and effectively regulate the industry.     

 

30. GN 713 incorporated into its provisions an annexure entitled “Annexure A”  

– Rules for Purposes of Exemption under Section 15A of the Usury Act”  

(hereinafter to be referred to as “Annexure A” and otherwise termed “the 

Minister’s rules”).   This contains a number of conditions which have to be 

met by a micro lender seeking exemption under the notice.  They deal, 

inter alia, with the lender’s duties to respect the confidentiality of 

borrowers’ information, obligations to borrowers in respect of disclosure, 

limits to the interest rates chargeable, and cooling off periods.     

 

 Record:  Vol. 1 p. 12  

 Record: Vol.1 pp.  46-47 

 

31. Neither the body of GN 713 itself or Annexure A includes any rules which 

govern the manner in which the regulatory institution envisaged by GN713 

is to operate, and more specifically neither includes any rules in 

accordance with which registration with the regulatory institution 

envisaged by GN713 is to be effected and/ or the manner in which 

compliance with the Minister’s rules or the other terms and conditions of 

the exemption are to be enforced by the said regulatory institution.  
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Equally important, neither GN713 or the Minister’s rules provide any 

sanctions for breach of such terms and conditions.   

 
 
  
  
 

The MFRC’s Memorandum and Articles of Association: 
 
 

32. As a section 21 company, the MFRC is a separate legal entity which is 

governed by its founding documents - its memorandum and articles of 

association. Its existence as a separate independent legal entity is in 

accordance with the definition of regulatory institution as provided for in 

GN 713, and as inserted into the Act in 2003. 

 

33. In accordance with clause 3 of its memorandum and articles of 

association, the MFRC’s main object is to “… promote the common 

interests of money lenders advancing small loans through the regulation of 

the small loans industry.”  In terms of clause 5.1.5 the MFRC has the 

powers: 

 
“ to make and enforce rules to be complied with by money 
lenders advancing small loans registered with the company 
and any category of small loans in particular.” 
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 The Rules: 
 
 
 
34. Pursuant to clause 5.1.5 of its memorandum and articles of association 

the MFRC adopted its original rules on 24 June 1999, before it had been 

approved as a regulatory institution for the purposes of GN 713.  Its 

original rules accordingly preceded its approval as a regulatory institution 

and were adopted purely in accordance with the MFRC’s powers under its 

memorandum and articles of association.  

 

35.  In terms of clause 1 of the revised rules: 

  

“These rules have been issued by the Council and together 
with the registration application form completed by the lender 
and the registration certificate issued pursuant thereto by the 
Council shall comprise the agreement between the Council 
and the lender.”       

    
 

36. Clause 1 of the original rules also provided that the rules and the 

registration application form constituted the agreement between the 

MFRC and the micro lender, and was in substantially similar terms. 

 

37. Accordingly in accordance with both the original and the revised rules, the 

relationship between the micro lender registering with the MFRC and the 
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MFRC is governed by an agreement comprising the registration 

application form and the rules of the MFRC.  

 

38. Both the original and the revised rules predominantly concern themselves 

with largely internal procedural regulatory issues.  Thus they deal, inter 

alia, with registration procedures, cancellation of registration, disciplinary 

rules, investigations and reporting. 

     

39. The revised rules make provision for the establishment of a National 

Loans Register and oblige all micro lenders registered with the MFRC to 

furnish information regarding their borrowers to the register, and to consult 

the register for the purposes of determining the level of indebtedness and 

creditworthiness of a borrower before issuing loans.   It is by and large the 

content of these provisions with which the appellant takes issue.          

 

 

F. THE GROUNDS OF CHALLENGE: 

 

40. The appellant argues that in making the original and revised rules the 

MFRC exercised a public legislative power which it was not authorized to 

do.  

 

 Appellant’s Heads of Argument: p. 4 para 1.7  
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  Appellant’s Heads of Argument in the SCA at para 2.1 

 

41. Appellant argues further that even if the power purportedly exercised by 

the MFRC in making the rules cannot be characterized as a legislative 

power, in so doing the MFRC still purported to exercise a power which 

was the Minister’s alone to exercise, namely the power to determine the 

criteria for exemption and who may or may not benefit from the exemption.  

In effect it argues that the Minister unlawfully delegated his power to set 

conditions for exemption to the MFRC. 

 

Appellant’s Heads of Argument at para 3.2.2 (e) read with 7.1 
   

Appellant’s Heads of Argument in the SCA at para 2.3 

 
 
   

     
G. DU PLESSIS J’S JUDGMENT: 

 

42. Du Plessis J held that the making of both sets of rules constituted a 

purported exercise of public legislative power contrary to the rule of law.   

He rejected an argument by the MFRC that the challenge to the validity of 

the original rules had not been brought within a reasonable time and 

accordingly should be rejected.   He also held that there were no grounds 

for suspending his order of validity in accordance with section 172 (1)(b)(ii) 

of the Constitution. 
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43. The ratio of Du Plessis J’s judgment was as follows: 

 

43.1 Micro lenders wishing to take advantage of the exemption must  

register with the MFRC; 

 

43.2 Application for registration is accordingly coercive and does not  

constitute voluntary submission; 

 

43.3 The rules are also coercive in the sense that they are binding and  

enforce compliance; 

 

43.4 In making its rules the MFRC was accordingly exercising a  

public power.      

 

43.4 The attack on the original rules was precipitated by the enactment 

of the revised rules.  That explained why the application to set 

aside the original rules was not brought earlier.  In view of the fact 

that the enactment and enforcement of these rules constituted an 

unlawful assumption of public power he was not disposed to refuse 

to entertain the challenge in respect of those rules simply because 

the challenge was brought a long time after the rules came into 

force.  
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H. THE SCA’S DECISION: 

 

44. The SCA held that the appellant’s attack on the validity of the rules on the 

grounds that the MFRC was not authorized to make the rules was 

misconceived.   This was because the attack proceeded from the incorrect 

premise that the MFRC is a public regulatory authority that purports 

unilaterally to impose a regulatory regime on micro lenders.    

 

45. According to the SCA the MFRC is not and does not purport to be a public 

regulator with authority to unilaterally exercise powers over outside 

parties.  Rather it is a company that conducts business as a private 

regulator of micro-lenders who choose to submit to its authority by 

agreement.  In regulating micro-lenders who agree to such regulation it 

does not purport to be exercising legislative or other public powers that 

require a constitutional or legislative source.  It purports only to regulate 

those who are willing to submit to its regime and the source of its authority 

to do so is their consent.  

 

46. Furthermore, the SCA went on to hold that insofar as the consent of 

lenders to submit to that regime might be said to be extracted by coercion, 

the source of that coercion is not the MFRC’s rules, or its act of making 
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those rules, but is instead the provision of GN713 that compels any 

person who wishes to conduct business as a micro-lender to submit to the 

MFRC’s regulatory regime.  The relief sought by the appellant did not 

encompass whether the Minister had in fact been entitled to assert that 

coercion by requiring lenders to submit to a private regulatory regime as a 

precondition to engaging in micro lending and it was accordingly not open 

to the Court to dispose of the case on that basis.     

 

 

I.  SUMMARY OF THE MFRC’S SUBMISSIONS: 

 

47. The MFRC’S primary submission is that the basis of the appellant’s attack 

on the constitutional validity of the MFRC’s exercise of powers is, for the 

following reasons, misconceived:   

 

47.1 GN 713 by necessary implication authorized the body approved by 

the Minister in terms of the exemption notice to make rules to 

enable it to effectively carry out its assigned functions.  Without 

such rules it could not fulfill its intended purpose, namely to 

regulate those who wished to take advantage of the exemption; 

 

47.2 once this is accepted the only basis upon which the adoption of the 

rules could be construed as being invalid is if the Minister acted 
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beyond his powers under section 15A of the Act by providing for 

registration with a regulatory body with its own rule making powers 

as a condition of exemption;     

 

47.3 the appellant does not challenge the validity of GN713, and the 

validity of GN713 is not before the Court.  It is accordingly not open 

to this Court to strike down GN713 as invalid.  

 

48. The MFRC’s secondary submissions are as follows:    

  

48.1  in so far as it may be held that in adopting its rules the MFRC did 

carry out a public law legislative function, the Act authorized the 

MFRC to carry out this function; alternatively   

 

48.2 although the MFRC may carry out a public function it does not  

exercise a public power;  

 

48.3 even assuming that it can be said that the MFRC exercises a public  

legislative power, a distinction should be drawn between the 

original rules which were adopted before the MFRC was approved 

as a regulatory institution and the revised rules which were adopted 

thereafter;  
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48.4 should it be found that in making its rules the MFRC did exercise a 

public power to legislate, this does not apply to those rules which 

govern purely internal procedure; 

 

48.5 in making its rules the MFRC did not determine criteria for 

exemption; 

 

48.6 the Court should refuse to entertain the attack against the original 

rules on the basis that it had not been brought within a reasonable 

period of time;    

 

48.7 in so far as the Court finds the rules to be invalid, the Court should 

exercise its discretion in terms of section 172 to suspend the 

declaration of invalidity alternatively to limit the order to prospective 

operation only.   

 

 

J. PRIMARY SUBMISSION - THE EXEMPTION NOTICE BY NECESSARY 
IMPLICATION AUTHORISED THE MFRC TO MAKE RULES TO 
EFFECTIVELY CARRY OUT ITS ASSIGNED REGULATORY 
FUNCTION:  
 
 

 

49. The MFRC’s primary submission is that the constitutional attack on the 

validity of the exercise of the MFRC’s powers is misconceived.      
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50. It is common cause that GN 713 provided that one of the conditions for 

exemption was that the entity seeking exemption is registered with a 

“regulatory institution.”      

 

51. The definition of regulatory institution in paragraph 1.6 of GN 713 requires 

that the regulatory institution approved of by the Minister in accordance 

with the notice must have “the capacity and the mechanisms in place to 

effectively”, inter alia:  

 

(a) manage its business as a regulatory institution; 

 

(b) register lenders in accordance with accreditation criteria 

approved by the Minister; 

 

(c) require adherence to and monitor and ensure compliance by 

lenders with this notice; 

 

(d) fund itself from contributions by lenders or other sources; 

 

(e) ensure that complaints from the general public are 

responded to objectively; 
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(f) deal with appeals by lenders and borrowers in respect of any 

decision of the regulatory institution or any committee, 

ombudsperson or referee instituted by it; 

 

(g) impose sanctions. 

 

 

52. The effective and lawful exercise of all of these functions self - evidently 

requires a set of detailed rules1.    It is clear therefore that the regulatory 

institution contemplated by GN713 required a set of comprehensive rules 

providing the mechanisms through which it would be able to perform the 

tasks and functions contemplated in the definition.      

 

53. GN 713, including Annexure A, does not contain any such rules or 

mechanisms enabling the regulatory institution envisaged in the notice to 

perform the above functions and tasks assigned to it under the notice.  For 

example, GN 713 contains no rules:   

 

                                                 
1 In its heads of argument at para 11.6.1 and 11.6.2 the appellant seeks to argue otherwise.  The appellant 
suggests that there was no need for any rules concerning, for example, the investigation of breaches or the 
imposition of sanctions because broad principles of administrative law and fairness, especially now 
governed by the Promotion of Administrative Justice Act, 3 of 2000 (“PAJA”), would provide an adequate 
framework.   This argument is with respect palpably untenable and artificial.   There is nothing in the 
common law or PAJA which could give guidance on the procedural niceties of how, just for example, a 
complaint by the public should be lodged and followed up,  how  registration with the MFRC should be 
effected, what the relevant registration and membership fees should be, or what would constitute an 
appropriate sanction,  how appeals are to be lodged, how they are to be dispensed with and by whom.  The 
argument is tantamount to saying that with the advent of PAJA and the development of the common law 
principles of administrative justice, regulatory bodies no longer need rules.           
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 53.1 governing the process of registration; 

 

53.2 determining how the regulatory institution was to “require 

adherence to and monitor and ensure compliance by lenders” with 

the exemption notice; 

 

53.3 setting out what the regulatory institution could do if a lender failed 

to comply with the exemption notice; 

 

53.4 making provision for the de-registration of lenders for failure to  

comply with the exemption notice; 

 

53.5 providing for hearings by the regulatory institution of alleged 

breaches by lenders of the terms of the exemption notice and the 

imposition of sanctions for such breaches; 

 

53.6 providing for contributions; 

 

53.7 providing procedures for the resolution of complaints from the 

public. 

 

54. In short neither the exemption notice itself, nor the Minister’s rules 

annexed thereto in the form of Annexure A, provide the means and/or  
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mechanisms required in order for the regulatory institution envisaged in 

the notice to carry out its assigned functions.     

 

55. Accordingly, the only sensible interpretation to be given GN 713 is that 

when promulgating the notice, the Minister must have contemplated that 

the regulatory institution provided for therein would be empowered to 

make rules to enable it to effectively carry out its assigned functions.    

 

56.  This is in accord with the principle of statutory interpretation recognized in  

Joyce & McGregor Ltd v Cape Provincial Administration 1946 AD 659 

at 669 to the effect that a statute should be read to confer implied powers  

where such power is necessary for the carrying out of an express 

provision in the enactment.  

 

 See also: 

  

Dawes v Boksburg Municipality 1913 TPD 415 

 Kelloway, Principles of Legal Interpretation in Statutes, Contracts 
and Wills, at 332. 

 
 

57. Any institution not having such rules would not qualify as a regulatory 

institution for the purposes of GN 713.  The Minister must accordingly, by 

necessary implication, have authorized any regulatory body approved by 

him in terms of GN 713, to make rules to enable it to effectively carry out 
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its assigned functions.  Any other interpretation of GN713 would be 

anomalous and lead to the failure of the object of the exemption.   

  

58. That the Minister clearly intended that the regulatory institution envisaged 

in the exemption notice would have powers to make rules, is borne out by 

the fact that in approving the MFRC as a regulatory institution under GN 

713, the Minister approved the MFRC’s original rules, which at that time 

were already in existence. 

 

59. Once this is accepted, the only basis upon which the rules could be 

construed as being invalid, is if the Minister acted beyond his powers, 

under section 15A of the Act by providing for registration with a regulatory 

body with its own rule-making powers as a condition of exemption. 

 

60. As will be argued below, our submission is that in fact the Act at all 

material times did authorize the Minister to provide for a regulatory body 

with rule - making powers.   However, assuming that we are wrong in this 

regard, the simple and inescapable fact is that the validity of the conditions 

of exemption as set forward in GN 713 have not been challenged by the 

appellant.  While they may peripherally foreshadow such an argument in 

their papers2, this does not constitute a challenge to GN713.     The 

                                                 
2 See their replying affidavit at Vol. 9 p. 854 where it is stated: 
 

“ Nowhere does section 15A of the Usury Act confer on the Minister the power to create an 
entire regulatory regime and machinery in respect of the micro finance industry nor any 
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validity of GN713 is accordingly not before the Court and thus it is not 

open to this Court to strike down GN713. 

 

Ingledew v Financial Services Board: In re Financial Services Board 
v van der Merwe and Ano 2003 (4) SA (CC) at paras 16 -17, 22-24 

 
Member of the Executive Council for Development and Planning and 
Local Government, Gauteng v Democratic Party and Others 1998 (4) 
SA 1157 (CC) at paras 60-65 

 
 
 
 
61. The reasons for this we submit are obvious.  Without GN713 the appellant 

could not have lawfully carried on business as it did.  The very lawfulness 

of its business depended upon the validity of GN 713.  It accordingly was 

not in its interests to challenge the mechanism of exemption put in place 

by the Minister.  What it seemingly does not perceive to be in its interests 

is regulation.   In essence, the appellant wishes to benefit from the 

exemption by registering with the MFRC without the burden of being 

regulated.  The notion that registration with a regulatory institution does 

not entail regulation by it is absurd. 

  

62. We accordingly submit that the appellant has no prospects of success on 

appeal and that the application for leave to appeal should on this ground 

alone be dismissed. 

                                                                                                                                                 
power to confer on private bodies powers to make and enforce rules governing participants 
in the micro finance industry.  Nor does section 15A confer on the Minister, expressly or 
impliedly, the authority to delegate his powers under that section. Section 15A simply 
empowers him and him alone to exempt certain categories of money lending transactions 
from the Usury Act.” 
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K. SECONDARY SUBMISSIONS: 

 

63. Should our primary submissions fail,  we offer the following secondary 

submissions. 

 

 

 The Act Authorises the MFRC to Make Rules: 

 

64. As we have seen, the Minister’s powers of exemption under section 15A 

are wide and uncircumscribed.  In terms of section15A he is empowered 

to exempt lenders from the provisions of the Act on those conditions that 

“he deems fit.”  We submit that there is no reason in principle why in 

accordance with the broad powers afforded him under this section, he 

could not validly determine registration with a regulatory institution with 

rule - making powers as one of the conditions for exemption.  In so far as 

there may ever have been any doubt about this, we submit that the recent 

amendment to the Act to include a definition of regulatory institution, has 

removed any such doubt.   
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65. There is now specific provision in the Act for such a regulatory institution 

by virtue of the recently inserted definition.  As we have seen above, this 

definition broadly empowers the Minister to “approve” a regulatory 

institution by a notice promulgated under the Act.  The purpose for which 

such a regulatory institution is to be utilized by the Minister is neither 

prescribed nor limited.  We submit it is accordingly within the discretion of 

the Minister to invoke the aid of a regulatory institution for the purposes of 

section 15A exemptions.      

      

66.  Such an “approved” regulatory institution could only achieve its purpose if 

empowered to do all things necessary in order to carry out its regulatory 

function.  Such power must include the power to make rules to regulate its 

own internal proceedings and necessary for it to perform its prescribed 

regulatory function.  However, the Minister, while authorized to “approve” 

such institution is not (expressly) authorised to delegate powers to it.  Nor 

is the Minister himself empowered to make rules for such a regulatory 

institution.  Like in the definition set out in GN713 his powers are limited to 

approving such an institution.  

 

67. Unless the definition is read either as itself authorising the assumption of 

such power by the regulatory institution, or else by necessary implication 

authorizing the Minister to authorise such assumption of power by the 

regulatory institution, it would be rendered meaningless.  It is trite that 
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Courts should strive to avoid interpretations of legislation that would 

render words meaningless or superfluous. 

 

 The Queen v Bishop of Oxford (1879) 4 QB 261 

  

Attorney-General, Transvaal v Additional Magistrate for 
Johannesburg 1924 AD 421 at 436 

  

 Sedgfield Ratepayers’ and Voters’ Association v Government of RSA 
1989 (2) SA 685 (C) at 701A  

   

 Commissioner for Inland Revenue v Golden Dumps (Pty) Ltd 1993 (4) 
SA 110 (A) at 116F –117B  

 

 Watchenuka and Ano v Minister of Home Affairs 2003 (1) SA 619 (C) 
at 625 A-C   

 

 Geyser and ano v Msunduzi Municipality and Others 2003 (5) SA 18 
(N)  at 33B - C 

 

 

68. The MFRC accordingly submits that by empowering the Minister to 

“approve” a regulatory institution, the Act must by necessary implication 

either itself empower the regulatory institution so authorised to do all 

things necessary to carry out its regulatory function, or else authorise the 

Minister to delegate to such a regulatory institution the powers necessary 

for it to do all the things it needs to do in order to carry out its regulatory 

tasks. This must per force include the ability to make rules to govern its 
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internal workings and all other matters necessary or incidental to its 

regulatory functions. 

 

69.  We submit that by so including a definition of regulatory institution in the 

Act in these terms, it is inescapable that the legislature clearly envisaged, 

intended and authorized the use of regulatory bodies by the Minister in 

pursuance of a number of unspecified powers exercised by him under the 

Act.  More particularly, as read with section 15A, it is clear that by inserting 

this definition, the legislature authorized the Minister to approve of and 

invoke the aid of an independent regulatory body to assist in the 

implementation of a decision to exempt lenders under section 15A.    

 

70. By requiring the regulatory institution to be a “legal entity”, the legislature  

further clearly envisaged that the body approved as a regulator would be a 

separate, pre-existing legal entity with its own juristic personality and by  

necessary implication, its own legal identity and powers.        

 

71. While it is so that the definition of regulatory institution was only inserted 

into the Act in 2003, there is nothing in the Act to suggest that the 

amendment was only to be of prospective operation. On the contrary we 

submit that to only give prospective effect to the definition would lead to 

palpably untenable consequences.  It would mean that the MFRC which at 

the time the amendment was introduced, was the only regulatory body to 
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which the definition could apply, would be excluded from the scope of the 

definition.  Given that the legislature must have been aware of the 

existence of the MFRC at the time of the passage of the amendment, we 

would submit that the more probable inference to be drawn is that by 

means of the introduction of this amendment, the legislature sought to 

expressly sanction the existence of the MFRC.   It essentially simply 

sought to clarify the existing provision. 

   

72. The Appellate Division has held that where there is an enactment which 

has a purely declaratory provision and which merely interprets the existing 

law without amending it, as such it operates retrospectively.  

 

 Parity Insurance Co v Marescia 1965 (3) SA 430 (A) at 434    

 See also: 

 United Democratic Front v State President 1987 (3) SA 296 (N) 318 

 

73. To give retrospective effect to the definition would not, we submit, offend 

against the presumption against retrospectivity.  Giving retrospective 

effect to the amendment would not interfere with vested rights or impose 

burdens otherwise not in existence.  On the contrary the retrospective 

application of the provision would merely seek to confirm rights already 

acquired under the exemption notice.    
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 On the rationale behind the presumption against retrospective 
application of legislation see: 

 

 National Director of Public Prosecutions v Carolus 2000 (1) SA 1127 
(SCA) at para 36 

 
 
 Unitrans Passenger (Pty) Ltd t/a Greyhound Coach Lines v 

Chairman, National Transport Commission 1999 (4) SA 1 SCA at para 
22  

 
 
 
74. We accordingly submit that the inclusion of the definition of regulatory 

institution clarifies beyond doubt that the MFRC always was and is 

empowered under the Act to make rules to facilitate its effective 

functioning as a regulatory institution. 

 
 

The MFRC does not Exercise a Public Power: 

 

75. Should the Court not accept our above submission, we argue in the 

alternative that although the MFRC may exercise a public function, it does 

not exercise a public power. 

 

76. Like many other private bodies that carry out, inter alia, regulatory 

functions, for example, the jockey clubs, churches and sports clubs, the 

MFRC’ s relationship with those micro lenders who choose to submit to it, 

is admittedly one based on authority.  It has various disciplinary powers 

and powers of sanction over micro lenders registered with it.  In so far as it 
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regulates a burgeoning industry that serves the public, it admittedly also  

in all likelihood exercises a public function when performing its regulatory 

activities, and constitutes an organ of state in terms of section 239 of the 

Constitution.  The exercise of its regulatory powers is thus undeniably 

open to judicial and constitutional review. Importantly, however, it does not 

follow that in making its rules the MFRC exercises a public power to 

legislate, or that its rules have the status of delegated legislation.  

 

77. While it was held in both R v Panel on Take-overs and Mergers, ex 

parte Datafin plc and Ano (Nortex Opax olc and another intervening) 

[1987] 1 All ER and Dawnlaan Beleggings (Edms) Bpk v  

Johannesburg Stock Exchange 1983 (3) SA 344 (W) that because of 

the public reach of the rules, the regulatory authorities concerned carried 

out public functions, neither case is authority for the proposition that either 

institution acted ultra vires by making the rules in question.          

 

78. Not all bodies which exercise a public function wield public powers in the 

sense of wielding a power deriving from and having the status of a 

governmental power. Thus a jockey club, a church, or the stock exchange 

may exercise a public function and accordingly be subject to judicial 

review. But in doing so, they do not exercise a public power and their rules 

or empowering provisions do not constitute legislation. 
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 See:   

 

  Currie & Klaaren, The Promotion of Administrative Justice Act 
Benchbook, 2001 at para 6.12, with particular reference to footnotes 
22 and 23  

 

 Turner v Jockey Club of SA 1974 (3) SA 633 (A) 

  

Theron v Ring van Wellington van die NG Sendingkerk in Suid Afrika 
1976 (2) SA 1 (A)  

 

 Dawnlaan Beleggings (supra) 
  
 

 See also:  

 

 R v Disciplinary Committee of the Jockey Club, ex Parte Aga Khan 
[1993] 2 All ER 

 
 

79. Notably in R v Disciplinary Committee of the Jockey Club (supra) the 

House of Lords held that the Jockey Club did not exercise public power, 

notwithstanding that it regulated what had effectively become an important 

national industry3, and notwithstanding the fact that the Jockey Club had 

in 1970 been incorporated by royal charter.     

                                                 
3 See the judgment at p. 856 : 
 

“ The evidence before the court makes plain that racing is aptly described as an industry.  
There are 59 racecourses in Great Britain which in 1990 attracted nearly five million 
racegoers to over 1,000 meetings with some 7,000 races, 69,000 runners and prize money of 
nearly £48m. 
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80. The fact that a body may exercise a public function also does not mean 

that its rule making ability is dependant upon any status as a 

governmental regulatory body.   

   

81.  The MFRC is not a regulatory body that was unilaterally imposed by the 

state on a hapless industry.  On the contrary, the MFRC was initially 

established on the initiative and with the participation and consent of a 

number of players and institutions operating in the industry, including the 

Association, one of whose members is the appellant.  Its establishment 

and rule making ability preceded GN 713.   Its status as a body with a 

regulatory function and power to make rules binding on micro lenders is 

thus not dependant upon its authorization as a regulatory institution by the 

Minister, and it is not dependant upon such authorization for its ability to 

make rules.     

 

82. Nor does the fact that the relationship between the MFRC and the micro 

lenders who register with it may be an unequal one, mean that this 

relationship is not a consensual relationship based in contract.  It is trite 

that unless consent to enter into a contract is vitiated by fraud, duress, 

                                                                                                                                                 
The turnover of off-course betting subject to the levy on horserace betting in 1989-90 was 
some £4bn.  In the same period general betting duty (not all derived from bets on 
horseracing) yielded revenue of some £327m.  It has been estimated that over 100,000 people 
depended for their livelihood on racing and betting.  There were (at the end of 1999) some 
19,000 owners, 6,500 stable lads, 550 trainers and 1,000 jockeys registered with or licensed 
by the Jockey Club…” 
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undue influence, or unless the contract is contrary to public policy, the 

principle of freedom of contract dictates that contracts freely entered are 

enforceable.   

 

83. It has not been suggested that any inequality in bargaining power in this 

instance is so unfair or unreasonable that it is contrary to public policy or 

offends any precept of the Constitution.  As was pointed out by Cameron 

JA in Brisley v Drotsky 2002 (4) SA 1 (SCA) at para [94] the principle of 

freedom of contract is a value itself promoted by the Constitution.                

 

84. The fact that micro lenders may only qualify for the benefit afforded by the 

exemption if they register with the MFRC, does not render the micro 

lender’s performance or act of registering involuntary or non-consensual.  

Registration with the MFRC by a person seeking to exploit the benefits 

conferred by GN 713 remains a voluntary choice even if such registration 

is a necessary condition for the enjoyment of exemption. 

 

See: 

 

 R v Disciplinary Committee of the Jockey Club (supra) at 869 g-i per  
Farquharson LJ   

 
 

“ It is conceded that there is or at all events was a contractual 
relationship between the Jockey Club and the applicant, both 
when he applied to be and was accepted as a registered owner 
and when he entered Aliysa for the Oaks.  There was in all 
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probability also a contract between the applicant and those 
responsible for Epsom racecourse.  By entering into those 
agreements the applicant was expressly submitting to the 
Rules of Racing and acknowledging that he was governed by 
the disciplinary powers of the Jockey Club.  Mr Kentridge has 
referred to the lack of reality of describing such a relationship 
as consensual.  The fact is that if the applicant wished to race 
his horses in this country he had no choice but to submit to 
the Jockey Club’s jurisdiction.  This may be true but nobody is 
obliged to race horses in this country and it does not destroy 
the element of consensuality.” (our emphasis)    

 
   
  and at p. 873: 
 
 

“ The invitation to consent is very much on a take it or leave it 
basis.  But I do not consider that this undermines the reality of 
the consent.  Nearly all sports are subject to a body of rules to 
which an entrant must subscribe.  These are necessary, as 
already observed, for the control and integrity of the sport 
concerned.  In such a large industry as racing has become, I 
would suspect that all those actively and honestly engaged in 
it welcome the control of licensing and discipline exerted by 
the Jockey Club.”  (our emphasis)  

 
 
 
85. Each micro lender electing to register with the MFRC may also choose not 

to do so.   He or she is under no compulsion to do so, nor do the beneficial 

consequences of doing so, or the adverse consequences of not doing so, 

render the act of registration involuntary or deprive it of its normal 

contractual consequences.  The appellant is not required to register with 

the MFRC in order to engage in the business of money lending.  

Registration is only required if the appellant wishes to enjoy the undoubted 

benefits of being free to lend money at whatever interest rates it chooses.   
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On what constitutes an involuntary legal act see: 

 

 Goldroad (Pty) Ltd v Fidelity Bank (Pty) Ltd 1996 (4) SA 1151 (T) at 
1155 G – 1156 C 

  

86. Moreover any compulsion to register in order to gain the benefits of 

exemption flows from GN 713 and ultimately the Act, and not the rules 

themselves.        

  

87. Accordingly in our submission, in choosing to register with the MFRC and 

derive the benefits of the exemption, the appellant and all other micro 

lenders who made a similar choice, voluntarily and consensually chose to 

bind themselves to the rules of the MFRC.  The binding effect of these 

rules follows from the appellant’s and the other relevant micro lenders’ 

consent to being bound.  Importantly the rules do not purport to bind any 

micro lender or any other person who does not choose to submit to them.  

The regulation by the MFRC is limited to a sub – category of micro lenders 

who choose to submit to its jurisdiction.  Unlike in the R v Panel (supra) 

and Dawnlaan Beleggings (supra) cases relied upon by Du Plessis J 

and the appellant, the MFRC’s  rules do not purport to bind the wider 

public or even all members of the relevant industry. The MFRC’s rules do 

not purport to bind all micro lenders but only those micro lenders who 

voluntarily register with it.  In this respect the MFRC’s rules can be 

differentiated from those rules that purport to bind even those who do not 
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choose to submit to them. They do not operate as legislation but more like 

the rules of a club.  By making them the MFRC was accordingly not 

exercising public power.4      

 
 
 

 
The Court Should Distinguish between the Original Rules and the 
Revised Rules: 

 

 

88. Whatever the Court may hold in respect of the nature of the power 

exercised by the MFRC in making its revised rules, we submit that the 

Court should distinguish between the MFRC’s acts of adopting the revised 

and the original rules. 

 

89. As has been noted above the original rules were adopted by the MFRC on 

24 June 1999, prior to it being approved by the Minister as a regulatory 

institution for the purposes of the Act.   Thus at the time of the adoption of 

these rules, the MFRC was not an approved regulatory institution for the 

purposes of the Act.  It was simply a regulatory body established on the 

initiative of a number of role players in the industry.   Assuming that 

section 15A approval did bring it within the governmental regulatory net, at 

the stage that these rules were adopted, it did not yet constitute part of the 

governmental regulatory apparatus.  By making them, the MFRC could not 

                                                 
4 Even assuming that certain of the rules do purport to bind persons who do not contract with the MFRC, 
any such purported exercise of power could never convert what is not otherwise an exercise of public 
power into an exercise of public power. 
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have and did not purport to exercise any governmental and / or public 

power to legislate.     

       

 
Those Rules which Regulate purely Internal Matters do not 
Constitute an Exercise of Public Power:  

 

 

90. To the extent that this Court is inclined to make a finding that, by adopting   

both sets of rules, the MFRC did exercise a public power to legislate, the 

MFRC submits that it does not follow that all of the rules constitute such 

an exercise of legislative power.   Many of the rules do no more than deal 

with internal regulatory matters of process, for example prescribed 

processes for registration which it would be expected of any regulatory 

body to make in order to be able effectively function.  Such rules, in the 

MFRC’s submission, clearly constitute nothing more than internal 

regulation, a power which by definition is necessarily incidental to any 

regulatory function.   The following existing rules, in the MFRC’s 

submission, constitute rules which regulate matters which are purely 

internal and govern matters of process between the MFRC and those 

micro lenders who are registered with it:  Rules 2, 3.1-3.10, 3.12 to 3.14, 

3.15.5, 3.16. 3.17, 3.18, 3.19, 3.20, 3.22, 4.1, 4.2, 4.4, 4.5, 4.6, 5, 7, 8, 

and 11.        
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The MFRC did not Determine Conditions for Exemption: 

 

91. The appellant’s second main ground of appeal is that even assuming that 

the power purportedly exercised by the MFRC cannot be characterized as 

a legislative power, in making its rules the MFRC still purported to 

exercise a power which was the Minister’s alone to exercise, namely the 

power to determine the criteria for exemption and who may or may not 

benefit from the exemption.  

 

92. We submit that this submission is misplaced.  Nowhere in its rules does 

the MFRC purport to determine criteria for exemption.  This is because the 

criteria for exemption are already set out in GN 713.  The exemption 

criteria, as determined by the Minister are, as we have seen, registration 

with a regulatory body and compliance with GN 713.  Further exemption 

criteria/conditions are set out in Annexure A to the notice.  The appellant 

itself seems to recognize that in these rules what the Minister was doing 

was setting conditions for exemption.    

  

 Appellants Heads: p. 9 para 2.7.5 

 

93. What the MFRC does do in its rules is set out accreditation or registration 

criteria.  This it does in accordance with the express remit in GN 713 

requiring it to do so.   These registration criteria neither in their terms or 
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effect purport to determine criteria of exemption5.  By setting out the 

conditions for registration in its rules, the MFRC was accordingly not 

usurping the function of the Minister, but rather was complying with its 

obligations as prescribed by GN 713.    

 

94. In so far as it could be said that by establishing accreditation or 

registration criteria, the MFRC was in fact doing nothing less than 

establishing exemption criteria (as seems to be the argument), the source 

of the challenge once again lies not in the MFRC’s purported exercise of  

powers, but rather in the terms of GN713, and in particular the 

requirement that the regulatory body approved by the Minister set 

“accreditation criteria.”  This however is not the challenge before the 

Court.   

 

 

 

The Court Should not Entertain the Attack on the Original Rules: 

 

95.  Finally, we submit that the appellant’s review of the original rules was 

palpably overdue and that on this basis alone the Court should refuse to 

entertain the attack on the original rules. 

                                                 
5 The fact that some of the MFRC’s rules may conflict with the Minister’s rules (which is not admitted) 
does not mean that what the rules do is purport to set exemption criteria or displace the Minister’s rules 
contained in Annexure A (which are expressly incorporated into the MFRC’s rules).   To the extent that 
there may be such a conflict, it may be that the particular MFRC rule is invalid to the extent of any such 
conflict.     
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96.  At no stage during their operation did the appellant challenge the validity 

of the original rules.  It submitted to them for approximately two and a half 

years, and only challenged their validity by way of review in October 2002, 

after the revised rules had come into effect.   It thus took the appellant 

over 3 years to institute the review in respect of the original rules.   

 

97. In terms of section 7 (1) of the Promotion of Administrative Justice Act, 3 

of 2000 (“PAJA”) proceedings for judicial review of administrative action 

must be instituted without unreasonable delay and not later than 180 days 

after internal remedy proceedings have been concluded (not applicable 

here) or after the relevant party became aware of the actions or the 

reasons for it.  

 

98. In their heads of argument the appellant submits that PAJA is not 

retrospective in operation and that accordingly, section 7(1) is not 

applicable to these proceedings. 

 

99. We respectfully submit that none of the authorities which the appellant 

relies upon in support of its contentions in respect of the retrospective 

application of PAJA were considering section 7(1) of the Act.  Lewis JA’s 

dictum in Premier Western Cape v Faircape Property Developers (Pty) 

Ltd 2003 (6) SA at paragraph 37 concerned 8(1)(c)(ii)(b) of PAJA.  In 
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both of the other SCA cases cited, all that was held was that PAJA “came 

into operation” on its commencement date. We submit this is not a  

pronouncement on the question of retrospective application or otherwise 

of PAJA.        

 

100. In any event, we submit that to apply section 7(1) to these proceedings 

would not constitute a retrospective application of PAJA. While PAJA may 

not have been in force when the original rules were adopted, PAJA was in 

force at the time that the appellant instituted the review proceedings and 

had been in force for approximately two years when the review was finally 

instituted.  The review proceedings were instituted long after PAJA came 

into effect.   In our submission section 7(1) was accordingly applicable to 

the proceedings instituted by the appellant.    

 

 See: 

 Minister of Public Works v Haffejee 1996 (3) SA (A) 754  

 

101. Even assuming that section 7(1) only applies to reviews of administrative 

acts which took place after PAJA coming into force, courts have at 

common law always had a discretion to refuse to entertain a review where 

there has been an unreasonable delay in instituting review proceedings.  

 

 Wolgroeiers Afslaers (Edms) Bpk v Munisipaliteit van Kaapstad 1978 
(1) SA 13 (A)    

 49



 
 
 Setsokosane Busdiens (Edms) Bpk v Voorsitter, Nasionale 

Vervoerkommissie, en n’ Ander 1986 (2) SA 57 (A) 
 
 
 Radebe v Government of the Republic of South Africa and Others 

1995 (3) SA 787 (N) 
 
 
 Camps Bay Ratepayers and Residents Association and Others v 

Minister of Planning, Culture and Administration 2001 (4) SA 294 (C) 
at 306 F – 307 H 

 
 Hayes and Ano v Minister of Finance and Development Planning, 

Western Cape, and Others 2003 (4) SA 598 (C) at 629 I – 630 D     
 
 

102. We submit that a delay of three years is clearly an unreasonable delay. 

 

103. An important factor to be taken into account by the Court in determining 

whether or not to exercise its discretion to review where there has been an 

unreasonable delay is the question of prejudice to the respondent.   

  

Wolgroeiers Afslaers (supra) 

   

 104. Should the original rules also be struck down, it will mean that no valid 

rules were ever in existence and hence all registrations and other acts 

which took place pursuant to the rules will be invalid.  The ramifications of 

this are significant not only for the effective regulation of the industry, but 

for all registered micro lenders, including the appellant, whose registration 
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with the MFRC will be of no force and effect should these rules be struck 

down.     

 

105. Accordingly, given the length of the delay and the material prejudice and 

upheaval that a declaration of invalidity of the original rules will cause, it is 

submitted that a judicious exercise the Court’s discretion in this instance 

requires that the Court refuse to condone the delay. 

        

 

L. SUSPENDING/LIMITING AN ORDER OF INVALIDITY:  

 

106. Should this Court find that either set of rules is invalid the MFRC submits 

that the Court should exercise its discretion to either suspend the 

operation of any such order or to order that it only applies prospectively.  

 

107. As is shown in its papers filed in its conditional counter application before 

Du Plessis J (record: Vol. 10 pp 922-931) the practical effect of any order 

declaring the rules invalid will be far reaching.     Unless suspended or 

declared to only be of prospective effect, a declaration of invalidity will 

render null and void all acts carried out in accordance with the rules.    

Accordingly all the acts carried out by the MFRC in accordance with its 

rules will be null and void and all loans issued by micro lenders registered 

pursuant to the rules will be rendered unlawful.   It will also mean that it 

 51



will be open to micro lenders who registered with the MFRC over the 

years to claim back all subscriptions paid to the MFRC pursuant to the 

relevant rules.  This will have massive implications for the MFRC.  

 

108. In the circumstances we submit that it would only be just and equitable for 

the Court to either suspend the order or limit any declaration of invalidity to 

one which only applies prospectively.   

 

 For an example of where the Court felt constrained to exercise this  
discretion see:  

 
 
 Ex Parte Minister of Safety and Security; In re: S v Walters 2002 (4) 

SA 613 (CC) at para 74 
 
 
 

M. THE BREACH OF THE RIGHT TO PRIVACY ATTACK: 

 

109. The appellant has launched a separate attack on revised rules 3.2, 3.9. 

3.11, 4.3.1.1, 6 and 7.6 on the basis that they infringe the rights to privacy 

of both lenders and borrowers.   

 

 Record: Vol.1 p. 41 para 72 

  Appellant’s Heads of Argument p. 82 para 15.5 
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10. In so far as it is averred that the relevant rules breach the lender’s rights to 

privacy, the MFRC denies that the rules breach the appellant’s rights to 

privacy. 

 

 Record: Vol. 4 pp. 352 para 80 

 

111. There is simply no sufficient factual basis for the complaint.    

   

112. In so far as the complaint concerning the borrowers’ rights to privacy may 

be concerned, our submission is simply that the appellant has no locus 

standi to bring a claim concerning any breach of the borrowers’ rights to 

privacy.   It is not a borrower and cannot be said to be acting in the 

interest of or on behalf of borrowers.  It has not established a sufficient 

interest in the matter of the infringement of a borrower’s rights to privacy.  

 

 Section 38 of the Constitution    

  Ferreira v Levin NO; Vryenhoek v Powell 1996 (1) SA 984 (CC) 

 

N. CONCLUSION: 

 

113. In our submission the attack on the constitutional validity of the rules is 

misconceived.  To the extent that there may be any valid complaint 

concerning an unconstitutional exercise of powers by the MFRC in making 
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its rules (which we deny), the source of such a challenge lies in GN 713 

and the conditions of exemption purported to be prescribed therein by the 

Minister.   

 

114. The appellant does not challenge the validity of GN 713.  It is accordingly 

not open to this Court to strike GN 713 down.    In the absence of any 

challenge to GN713, the Court must accept GN713 as being valid. 

 

115. On a proper construction of GN713, it is clear that in providing for 

registration with a regulatory institution as a condition of exemption, the 

Minister envisaged that such a regulatory institution would have rule 

making powers.  GN 713 must accordingly by necessarily implication have 

authorized the MFRC to make rules. 

 

116. Even if we are wrong in our primary submission, we in any event  

submit that the Act did in fact at all material times authorize the MFRC to 

make rules.  There was accordingly no unlawful exercise of power on the 

part of the MFRC in making its rules.   

      

117. We also submit that in making its rules the MFRC did not purport to 

determine conditions and/ or criteria for exemption but was merely 

carrying out its remit to determine accreditation or registration criteria.  
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118. We further submit that a distinction should be drawn between the  

original and the revised rules.   Given that the original rules were adopted 

prior the MFRC being approved as a regulatory institution, there is no 

basis for arguing that in adopting them the MFRC was exercising public 

legislative powers.  The challenge in respect of these rules was in any 

event palpably overdue and the Court should exercise its discretion to 

refuse to entertain the attack on these rules.  

 

119. In so far as the privacy attack is concerned, we submit that in the instance 

of the attack based on the rights of the lenders, the appellant has simply 

failed to make out a case.  To the extent that it relies on a breach of the 

borrowers’ rights to privacy, our submission is that the appellant has no 

locus standi to bring this challenge. 

 

120. Finally, we submit that in so far as this Court is disposed to declaring 

either set of rules invalid, it should exercise its discretion under section 

172 of the Constitution to either suspend such an order or limit such an 

order to one which only applies prospectively. 
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O. ORDER: 

 

121. The MFRC submits that the application for leave to appeal should be 

dismissed with costs, including the costs of two counsel. 

  

 

 

         CDA Loxton SC 

         JA Cassette  

                Chambers 
         Sandton  
         10 February 2006 
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