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1. INTRODUCTION 

1.1. This matter raises a number of constitutional questions relating to 

the legislative regulation of the micro lending industry. 

1.2. The two main questions are – 

1.2.1. whether the legislative regulation of that industry can 

legitimately be effected by way of rules made by a private 

body acting, in this regard, beyond the reach of the 

Constitution; and 

1.2.2.  whether the rules made by the Minister of Trade & Industry 

under his power to set conditions for exemption from the 

Usury Act No. 73 of 1968 may be subsumed and replaced 

by the rules of the private body. 

1.3. The private body concerned is the first respondent in this 

application, the Micro Finance Regulatory Council (the “MFRC”).  

1.4. The micro lending industry is a burgeoning one.  As pointed out by 

the Supreme Court of Appeal (“the SCA”), research shows- 

“The size of the … industry to be approximately R10.1bn 
– R16bn and that it increased by 280% over the last 2 
years.  It also showed that there are over 3500 formal 
lending agencies and another 27000 informal lending 
outlets with a large geographic dispersion.  Statistics 
indicate a current and general future individual market of 
approximately 3 million borrowers.” 

Micro Finance Regulatory Council v AAA Investments 
(Pty) Ltd and Another 2006 (1) SA 27 (SCA) footnote 3 
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1.5. It is recognised that micro-lenders perform an important function in 

society by servicing a sector in need of credit, which the larger 

financial institutions do not provide for.  Because of the risk of 

operating in this sector, it is generally accepted that businesses 

engaged in it must charge relatively high interest rates in order to 

survive.  Hence the need for their exemption from the Usury Act. 

Founding affidavit P Moll Record Vol 1 p8 para 8; 
Answering affidavit G Davel Vol 4 p317 para 10 

 

1.6. At the same time, the burgeoning industry has given rise to 

abuses.  The applicant, which is a micro lender, is supportive of 

the steps which have been taken to clean up and regulate the 

industry.  However, the applicant believes that the regulation of 

the industry must be fair, constitutional and lawful.  

Founding affidavit P Moll Record Vol 1 p8 para 10 

1.7. On this basis, the applicant challenged the MFRC rules on the 

grounds, inter alia, that they lacked any statutory sanction and 

represented an unconstitutional exercise of legislative power by 

the MFRC.  The applicant also argued that the rules were made 

pursuant to an unlawful delegation by the Minister of Trade & 

Industry of his power to set conditions for exemption from the 

Usury Act. 
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1.8. Du Plessis J in the High Court (Transvaal Provincial Division) (“the 

TPD”) agreed on both counts.  The SCA did not.  It considered the 

MFRC to be a private regulator whose rules derived their binding 

force from agreements reached with lenders registered with it.  In 

those circumstances it operated beyond the reach of the 

Constitution.  

1.9. In this written argument, it will be submitted that- 

1.9.1. the MFRC’s rules are in breach of the rule of law and the 

doctrine of separation of powers;  

1.9.2. the MFRC is not a private regulator, but an organ of state 

operating in the public sphere; 

1.9.3. the SCA erred in finding that the MFRC does not exercise 

powers requiring a constitutional or legislative source; 

1.9.4. the SCA erred in finding that the rules were validly based 

on consensus;  

1.9.5. the SCA erred in finding that, to the extent that the rules 

are coercive, that coercion derives from the exemption 

notice;  

1.9.6. the SCA erred in finding that the failure to seek the setting 

aside of the exemption notice precluded it from finding that 

the rules themselves might be invalid; and 
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1.9.7. the SCA erred in finding that the invasion of privacy attack 

must fail because the rules operate in the private sphere. 

2. FACTUAL AND STATUTORY BACKGROUND  

2.1. Section 15A of the Usury Act reads as follows- 

“The Minister [of Trade & Industry] may from time to time 
by notice in the Gazette exempt the categories of money 
lending transactions, credit transactions or leasing 
transactions which he may deem fit, from any or all of the 
provisions of this Act on such conditions and to such 
extent as he may deem fit, and may at any time in like 
manner revoke or amend any such exemption.” 
 

2.2. Having regard to when the proceedings were brought, this matter 

stands to be adjudicated on the basis of the Usury Act as it read 

before amendment by the Usury Amendment Act No. 10 of 2003 

which introduced for the first time a reference to and definition of a 

“regulatory institution” (although the outcome would be no different 

if it were adjudicated on the basis that the said Amendment Act 

operated retrospectively, which was in effect the approach of the 

TPD). 

2.3. The exemption provision, section 15A, has its origins in the 

problem that low income earners historically have difficulty 

obtaining credit from conventional financial institutions.  At the 

same time it is recognised that the advancing of micro loans 

assists in poverty alleviation and development. 

Answering affidavit G Davel: Record Vol 4 p317– 319 para 
10 - 14 
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2.4. The first exemption notice issued in terms of section 15A was 

promulgated on 31 December 1992.  This gave rise to the 

development of a micro lending industry.  Parts of this industry 

became involved in unacceptable practices.   

Answering affidavit G Davel: Record Vol 4 p319 – 320 
para 14 - 18 
 

2.5. The Minister sought information and advice about how to deal with 

the regulation of the industry.  To this end, two entities established 

by government, the National Housing Finance Corporation and 

Khula Finance Enterprise Limited, formed an advisory panel 

during the course of 1997. 

Answering affidavit G Davel Record Vol 4 p320 – 321 para 
18 - 19 
 

2.6. Based on the advice received, the Minister decided to regulate the 

industry by way of an independent body approved by him.  In 

response to the Minister’s decision, a number of institutions 

formed a section 21 company, which came to be known as the 

Micro Finance Regulatory Council.   The founding members of the 

MFRC included the State, the National Housing Finance 

Corporation, Khula Finance Enterprise Limited, the Land & 

Agricultural Bank of South Africa, the Alliance of Micro Enterprise 

Development Practitioners, the Micro-Lenders Association and the 

Reserve Bank.  Neither the micro lenders engaged in the industry 
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nor the borrowers who borrow money from them are members of 

or are required to be members of the MFRC. 

Annexure BDM21: Record Vol 2 p104 – 110;  
Answering affidavit G Davel: Record Vol 4 p321 para 21 
 

2.7. On 31 May 1999, the MFRC applied to the Minister for approval 

as a regulatory institution.  On 1 June 1999, a new exemption 

notice in terms of section 15A of the Usury Act (“the exemption 

notice”) was promulgated by the Minister.  The following features 

of the exemption notice are highlighted: 

2.7.1. It provided for the approval by the Minister of a regulatory 

institution (paragraph 1.6 of the schedule); 

2.7.2. The primary conditions for exemption are specified in 

paragraph 2.1 of the exemption notice as being that the 

money lender be registered with an approved regulatory 

institution and that the money lender comply with the terms 

of the exemption notice;  

2.7.3. The rules which were contemplated by the notice are 

defined in paragraph 1.7 thereof as being “the rules set out 

in annexure ‘A’ to this notice”;  

2.7.4. Annexure ‘A’ sets out the “rules for purposes of exemption 

under section 15A of the Usury Act” and determines the 

conditions on which exempt loan transactions are to take 

place as between lenders and borrowers; and 
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2.7.5. There is no suggestion anywhere in the exemption notice 

that a legislative or rule-making power is to be conferred on 

the approved regulatory institution – instead, the Minister 

included his own set of rules in annexure ‘A’ to regulate the 

conditions upon which lenders were to advance loans to 

borrowers.  

Annexure PDM2 Record Vol 1 pp44-47 
 

2.8. On 24 June 1999, the MFRC’s board adopted its original set of 

rules.  On 18 July 1999, the Minister approved the MFRC as a 

regulatory institution in terms of paragraph 1.6 of the exemption 

notice.  The MFRC is the only regulatory institution which has 

been approved by the Minister in terms of the exemption notice.  

Annexure PDM4: Record Vol 1 p50 – 63 
Annexure PDM3: Record Vol 1 p48 – 49 
 

2.9. Because the applicant was already lawfully engaged in the micro 

lending industry and wished to be legally compliant, it duly 

registered with the MFRC as required by the exemption notice.  

Founding affidavit P Moll: Record Vol 1 p8 para 10; p13 
para 19 
 

2.10. During June 2001, the MFRC announced its intention to introduce 

a revised set of rules.  Central to the proposed revised rules was 

the concept of a compulsory National Loans Register.  In terms of 

rule 4.3.1.1 of the revised rules, a lender was to become obliged, 
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before entering into a money lending transaction with a borrower, 

to have regard to information on the National Loans Register.  The 

National Loans Register essentially involved the maintenance, by 

two credit bureaux, of credit information databases pertaining to 

lenders. The information for those databases would be supplied 

by registered micro lenders at the time of entering into a loan and 

thereafter on a monthly basis relating to repayment details.   

Annexure PDM22: Record Vol 2 p135 – 161 
Founding affidavit P Moll: Record Vol 1 p14 para 21 
 

2.11. From the outset, the applicant made written objection to the 

revised rules, both in relation to the National Loans Register and 

other aspects of the rules that were constitutionally and practically 

objectionable.   

Founding affidavit P Moll: Record Vol 1 p14 para 22 – 17 
para 28 
Annexures PDM5 – PDM20: Vol 1&2 pp64 – 94 
 

2.12. Notwithstanding the applicant’s written objections, the MFRC 

purported to bring the revised rules into force on 1 July 2002.  

Subsequent attempts to persuade the MFRC and the Minister to 

hold back the implementation of the revised rules or to withdraw 

them failed.  In its letter dated 2 July 2002 to the MFRC, the 

applicant pointed out that the revised rules were unconstitutional, 

not only because of the breach of the right to privacy, but also 

because of the breach of the right to administrative justice insofar 

as the rules were in breach of a range of provisions of the 



 11

Promotion of Administrative Justice Act No. 3 of 2000 (“PAJA”) 

and were beyond the powers conferred on the MFRC. 

Annexure PDM9: Record Vol 1 p74 – 76 
 

3. THE RULES 

3.1. The applicant in its notice of motion attacked both the original and 

the revised rules.  It did so because a number of important 

constitutional flaws were common to both sets of rules.  It was, 

however, the revised rules which precipitated the legal 

proceedings and which essentially constituted the applicant’s 

cause of complaint. The following features of the revised rules are 

highlighted- 

3.1.1. in order to register with the MFRC, an application for 

registration must be made; 

Annexure PDM22: Record Vol 2 p143 (rule 3.1) 
 

3.1.2. the MFRC may review the application for registration and 

may impose further conditions and may for this purpose 

enquire into the business of the lender with specific 

provision made for the imposition of more stringent 

conditions (all of which would represent further conditions 

imposed by the MFRC with which the lender must comply 

in order to benefit from the exemption from the Usury Act). 
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Annexure PDM22: Record Vol 2 p144 (rule 3.6) 
 

3.1.3. The respondent may, in its discretion, reject an application, 

grant an application subject to conditions, determine further 

conditions of registration or suspend or cancel registration 

of a lender;  

Annexure PDM22: Record Vol 2 p144 (rule 3.7) 
 

3.1.4. The MFRC may “demand compliance” with the rules, 

suspend the lender’s registration pending compliance, or 

cancel the registration of the lender if, inter alia, the lender 

is “in breach of any provision of [the] Rules”, fails to pay 

any amount owing to the MFRC or “fails to comply with any 

instruction of the [MFRC]”;  

Annexure PDM22: Record Vol 2 p147 – 148 (rules 3.15 
and 3.16) 
 

3.1.5. The MFRC may amend the rules from time to time and the 

lender’s consent “shall not be required for any 

amendment”; 

Annexure PDM22: Record Vol 2 p149 (rule 3.23) 
 

3.1.6. The MFRC confers upon itself the power to grant 

exemption in certain respects;  

Annexure PDM22: Record Vol 2 p155 (rule 6.13) 
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3.1.7. The definition of “Rules” is of particular significance for 

present purposes insofar as it is clear from the definition 

that the revised rules purport to absorb and include the 

rules made by the Minister in the exemption notice and 

reflected in annexure ‘A’ to the exemption notice.  It is an 

important indicator of the extent of the powers that have 

been assumed by the MFRC.  

Annexure PDM22: Record Vol 2 p142 (rule 2.1.36) 
 

3.1.8. Most importantly, apart from essentially replacing the 

Minister’s rules, it is accepted by the MFRC in its 

answering affidavit that the revised rules go further than the 

exemption notice requirements in relation to the conditions 

it imposes for the grant of the exemption and that the 

conditions for exemption imposed by the revised rules are 

more onerous. 

Founding affidavit P Moll: Record Vol 1 p26 – 28 paras 43 
– 49 
Answering affidavit G Davel: Record Vol 4 p366 para 101 
 

3.1.9. It is also particularly significant that the revised rules and 

the exemption notice rules conflict in certain respects.  This 

was explained in the founding affidavit as follows: 

“50.1 In Rule 1 of the exemption notice rules 
[referring to the rules made by the Minister in 
annexure ‘A’ to the exemption notice], it is 
contemplated that a loan could be granted 
where the borrower is not willing to allow 
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information about the loan and the borrower to 
be shared with any third party.  On the other 
hand, the combined effect of rules 6.1 and 
6.6.1.2 of the revised rules is that a lender may 
not enter into a loan transaction with a 
borrower who is not willing to consent to the 
disclosure of information about herself or her 
loan. 

50.2 Rule 4 of the exemption notice rules provides 
for a three day cooling off period.  On the other 
hand, Rule 6.3 of the revised rules enquires the 
lender to forward information regarding the 
loan to an information broker within two days 
of granting the loan.  No account appears to 
have been taken of the possibility that the loan 
may be terminated in terms of the cooling off 
provision.  It may well be that one of the 
reasons why a borrower wishes to take 
advantage of the cooling off period is that he or 
she decides, on reflection, that it is undesirable 
to consent to the disclosure of information to 
third parties which must now form part of the 
loan agreement.  The effect of Rule 6.3 of the 
revised rules is thus to undermine Rule 4 of the 
exemption notice rules. 

50.3 The National Loans Register system 
contemplates that lenders will provide 
information regarding loans to “information 
brokers”.  According to an extract from a 
document downloaded from the first 
respondent’s website … the institutions 
contemplated as information brokers are 
Information Trust Corporation (‘ITC’) and 
Experian.  ITC operates as a credit bureau.  
Rule 2.11 of the exemption notice rules obliges 
the lender to inform the borrower in writing at 
least 28 calendar days before forwarding any 
adverse information to any credit bureau.  
Indeed, the National Loans Register itself is, or 
can be used as, a credit bureau.  This 28 day 
period provided for in the exemption notice 
rules conflicts with the short time periods 
provided for the submission of information in 
terms of Rule 6 of the revised rules.” 

 
Founding affidavit P Moll: Record Vol 1 p28 – 30 
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3.1.10. It is further pointed out in the founding affidavit that the 

MFRC purports, through its rules, to bind persons other 

than micro lenders.  In terms of rule 6.8 it purports to bind 

borrowers to a 30 day prescription period for requesting 

information from the National Loans Register.  Rule 7.7 

purports to override other codes of professional conduct by 

deeming the furnishing in good faith by an accredited 

professional of a report or information in terms of the rules 

not to constitute a contravention of other codes of 

professional conduct.  Rule 7.8 purports to allow the MFRC 

to take certain steps against other professionals on the 

grounds of misconduct or misrepresentation.  

Founding affidavit P Moll: Record Vol 1 p30 para 51 
 

3.1.11. Also of significance is rule 11 of the revised rules.  Rule 3.3 

of the Minister’s rules in annexure ‘A’ to the exemption 

notice stipulates the maximum interest rate for determining 

the “total charge of credit” which may be charged by a 

lender to a borrower.  The term “total charge of credit” is 

defined in paragraph 1.9 of the exemption notice.  Rule 11 

of the revised rules then purports to confer on the MFRC 

(not the courts) the power to determine how those 

provisions of the exemption notice are to be interpreted and 

how interest is to be calculated in terms thereof.   
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3.2. Having regard to the various provisions referred to above, the 

revised rules- 

3.2.1. have the effect that the MFRC, not the Minister, exercises 

control over who qualifies for exemption and on what 

conditions; and 

3.2.2. exhibit all of the hallmarks of legislation, ie- 

(a) in various respects, the revised rules regulate 

beyond the field of micro lenders; 

(b) the rules form part of a governmental regulatory 

structure;  

(c) compliance is a matter of compulsion, not choice;  

(d) the rules are coercive in that sanctions are 

imposed for non-compliance, both in the form of 

sanctions which the rules purportedly empower the 

MFRC to impose and the ultimate sanction of 

criminal prosecution under the Usury Act in the 

event of a micro lender losing its registration with 

the MFRC and continuing to do business; and 

(e) the net effect of the revised rules is to impose 

conditions with which micro lenders must comply if 

they are to benefit from the exemption under the 
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Usury Act, which is precisely the function conferred 

by that Act upon the Minister and not the MFRC. 

4. SUMMARY OF THE FINDINGS OF THE TPD 

4.1. Du Plessis J, in the TPD, decided the matter in favour of the 

applicant.  

AAA Investments (Pty) Ltd v Micro Finance Regulatory 
Council & Ano 2004 (6) SA 557 (T) 
 

4.2. He found that the fact that the MFRC included in its memorandum 

of association a power to make rules was of no consequence and 

did not confer a public power to legislate (at 562H).  No power to 

legislate could be exercised lawfully unless it could be traced back 

to the Constitution (at 563C).  In assessing whether the MFRC 

exercised a public or a private power in making the rules, it was 

important to consider the function performed rather than the 

nature of the functionary.  Therefore it was of little consequence 

that the MFRC was a private incorporated association (at 563C – 

564A). 

4.3. Having regard to the features of the rules referred to above and 

the nature of the function performed, an exercise of public power 

was indeed involved (at 564B – 565D).  In the circumstances, 

neither contract nor the MFRC’s memorandum of association 

provided a valid basis for the exercise of public power in making 

the rules and they were therefore invalid (at 565H). 
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4.4. The court also went on to examine the question of whether the 

Minister could validly delegate his legislative power under section 

15A of the Usury Act to the MFRC.  Upon an analysis of the 

relevant provisions of the Usury Act and the relevant authorities, 

he concluded that the Usury Act did not authorise the Minister to 

delegate his power to set conditions for and to make rules in 

respect of an exemption in terms of section 15A of the Act to the 

MFRC or otherwise (at 566F – 568B).  Because the initial or 

original rules were based on a similar misconception of power on 

the part of the MFRC, they too were invalid (at 568D – H). 

5. SUMMARY OF THE FINDINGS OF THE SCA 

5.1. As pointed out above, the SCA differed.  It focussed on the 

identity of the functionary, being the MFRC, which it found to be a 

private regulator of lenders who chose to submit to its authority by 

agreement.  It did not purport to exercise legislative or other public 

powers requiring a constitutional or legislative source (para 24). 

5.2. Insofar as it might be said that the consent of lenders to submit to 

the rules is extracted by coercion, the source of the coercion was 

not the rules, or the MFRC’s decision to make the rules but rather 

the (alleged) provision of the exemption notice that compels any 

person who wishes to conduct business as a micro lender to 

submit to the company’s regulatory regime (in fact there is no 

such provision in the exemption notice and no reference was 
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given by the SCA to any particular paragraph of the exemption 

notice containing such a provision).  Because the applicant 

(allegedly) did not attack the validity of the exemption notice or the 

(alleged) consent to the MFRC’s rules, that could not afford a 

basis for challenging the validity of the rules (at para 25). 

5.3. The matter was to be decided on the basis of the trite principles of 

company law, not on the basis of the principles of public and 

constitutional law.  For this reason, it was sufficient for the validity 

of the rules that the company’s memorandum of association gave 

it the power to make rules for micro lenders (at para 26).  

5.4. The privacy attack failed because the rules operated in the private 

law context and not in the public and constitutional law sphere.  

For this reason, any breach of privacy would have been 

consented to (at para 27).   

6. RELEVANT CONSTITUTIONAL PRINCIPLES 

6.1. The Constitution is based on a separation of powers between the 

legislature, the executive and the judiciary.  This has its origins in 

constitutional principle VI of the Constitutional Principles contained 

in schedule 4 of the Constitution of the Republic of South Africa 

Act No. 200 of 1993. 

Ex Parte Chairperson of The Constitutional Assembly: In 
Re Certification Of The Constitution Of The Republic Of 
South Africa, 1996 1996 (4) SA 744 (CC); 1996 (10) BCLR 
1253 (CC) at paras 106 - 113 
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South African Association of Personal Injury Lawyers v 
Heath and Others 2001 (1) SA 883 (CC); 2001 (1) BCLR 77 
(CC)  at para 22   
President of the RSA v Hugo 1997 (4) SA 1 (CC) at para 11 
Executive Council, Western Cape Legislature & Others v 
President of the Republic of South Africa & Others 1995 
(4) SA 877 (C) (1995) 10 BCLR 1289 at para 51 
De Lange v Smuts NO and Others 1998 (3) SA 785 (CC); 
1998  (7) BCLR 779 (CC) 
Pharmaceutical Manufacturers Association of SA and 
Another: In re Ex parte President of the Republic of South 
Africa and Others 2000 (2) SA 674 (CC); 2000 (3) BCLR 
241 (CC) at para 45 
Bernstein and Others v Bester and Others NNO 1996 (2) 
SA 751 (CC); 1996 (4) BCLR 449 (CC) at para 105 
 

6.2. Legislative authority vests in the national and provincial 

legislatures and in municipal councils.  It may also be exercised by 

the executive where the legislative power is properly delegated to 

it.  

AAA Investments v Micro Finance Regulatory Council 
above at 563A – D 
Fedsure Life Assurance Ltd & Others v Greater 
Johannesburg Transitional Metropolitan Council & 
Others 1999 (1) SA 374 (CC) (1998) 12 BCLR 1458 para 59 
Executive Council, Western Cape Legislature, and Others 
v President of the Republic of South Africa and Others 
1995 (4) SA 877 (CC); 1995 (10) BCLR 1289 (CC) at paras 
51, 136 
In Re Constitutionality of the Mpumalanga Petitions Bill, 
2000 2002 (1) SA 447 (CC); 2001 (11) BCLR 1126 (CC) at 
para 19 
Van Rooyen and Others v The State and Others (General 
Council of the Bar of South Africa Intervening) 2002 (5) 
SA 246 (CC); 2002 (8) BCLR 810 (CC) at paras 118 – 119 
Minister of Health & Ano v New Clicks South Africa (Pty) 
Ltd & Others unreported judgment of the Constitutional 
Court dated 30 September 2005 under Case No. CCT59/04 
at para 146 
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6.3. The rule of law and the concomitant principle of legality are 

recognised as concepts fundamental to our constitutional order 

and these would require that the exercise of a public legislative 

power be based on a constitutional or valid statutory source.  

Anything inconsistent with the Constitution and the rule of law is 

invalid. 

Section 1(c) of the Constitution  
Pharmaceutical Manufacturers Association of SA & Ano; 
in re Ex Parte President of the Republic of  South Africa & 
Others 2000 (2) SA 674 (CC) (2000) 3 BCLR 241 at paras 
17 and 40 
President of the Republic of South Africa and Another v 
Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici 
Curiae) 2005 (5) SA 3 (CC); 2005 (8) BCLR 786 (CC) at 
para 39 
Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC); 
2002 (5) BCLR 454 (CC) at paras 64 - 65 
Fedsure above at paras 40, 56 and 58 
Pharmaceutical Society of  South Africa & Others v 
Tshabalala-Msimang & Ano NNO; New Clicks South 
Africa (Pty) Ltd v Minister of Health & Ano 2005 (3) SA 238 
(SCA); 2005 (6) BCLR 576 (SCA) at paragraph 49 
A Gabriel Legality as an Incidence of Rule of Law and 
Constitutional Review in Constitutional Democracy in 
South Africa 1994 – 2004: Essays in Honour of the 
Howard College School of Law at p53 – 62 
Mathews Law, Order & Liberty (Juta 1971) 5 - 26 
 

6.4. It is a component of the rule of law and the principle of legality that 

the person statutorily entrusted with the power is the one who 

must perform it, unless the statute permits a delegation of power.    

This principle is reflected in the maxim “delegatus non potest 

delegare”. 
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AAA Investments v Micro Finance Regulatory Council 
above at 566I – 567B 
Wade & Forsyth Administrative Law 9ed p311 – 313 
President of the RSA & Others v  South African Rugby 
Football Union & Others 2000 (1) SA 1 (CC) at paras 38 – 
41 
Hofmeyr v Minister of Justice & Ano 1992 (3) SA 108 (C) 
at 117E – H (confirmed on appeal) Minister of Justice v 
Hofmeyr 1993 (3) SA 121 (A) at 146H – 148H 
Attorney General, OFS v Cyril Anderson Investments 
(Pty) Ltd 1965 (4) SA 628 A at 639 C – D 
Chairman, Board on Tariffs & Trade & Others v Teltron 
(Pty) Ltd 1997 (2) SA 25 (A) at 31F – G 
De Ville Judicial Review of Administrative Action in  
South Africa p136 – 139 
Baxter Administrative Law 426 – 444 
 

6.5. The legality of administrative action, including legislative 

administrative action, ordinarily falls to be decided on the basis of 

the PAJA. 

Bato Star Fishing (Pty) Ltd v Minister of Environmental 
Affairs & Others 2004 (4) SA 490 (CC); 2004 (7) BCLR 687 
(CC) at para 25 
Minister of Health v New Clicks above at para 85 – 138; 
421 – 481 read with para 13.4 and footnotes 16 – 18 
 

6.6. Contrary to the findings of the SCA, the applicant submits that all 

of these principles are directly relevant to the adjudication of the 

constitutionality of the rules promulgated by the MFRC.  The 

reasons for this submission and the consequences of the 

application of these principles are set out in the paragraphs which 

follow.   
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7. DELEGATION OF THE MINISTER’S POWER UNDER SECTION 15A 

7.1. As pointed out in paragraph 3.2 above, it is the MFRC that, in 

terms of its rules, determines who may or may not benefit from the 

exemption under the Usury Act and on what conditions, and not 

the Minister.   

7.2. However that state of affairs might have arisen – 

7.2.1. the dictates of the rule of law and the principle of legality; 

7.2.2. the requirements of the constitutional right to administrative 

justice operative at the time when the exemption notice 

was published and the original rules promulgated; and  

7.2.3. the requirements of administrative law as codified in the 

PAJA, operative when the revised rules were promulgated, 

required that the powers in section 15A of the Usury Act be 

properly and lawfully delegated by the Minister to the MFRC.   

Section 6(2)(a)(i) and (ii) of the PAJA 

7.3. It was the contention of the MFRC in both the TPD and the SCA 

that, in the event of the court finding that the rules did not derive 

binding force from consensus, then there was a permissible and 

proper delegation of legislative power to the MFRC.   

7.4. Analysis of the MFRC’s contention in this regard involves a three-

fold enquiry.  Firstly, is there an express or necessarily implied 

authority in the statute to delegate?  Secondly, and if there was 
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such express or implied authority, was the delegation consistent 

or compliant with the extent or ambit of the authority so to 

delegate?  Thirdly, and if the delegation was compliant or 

consistent with that authority, was the delegation properly 

executed?   

First enquiry: express or implied authority to delegate 

7.5. Starting with the first enquiry, it is clear that there is no express 

provision for the Minister to assign or delegate his powers under 

section 15A of the Usury Act.  The question which then arises is 

whether such authority to delegate is necessarily implied by the 

Usury Act.   

AAA Investments v Micro Finance Regulatory Council 
above at 566F 

 

7.6. It is the party relying on the delegation, which must show that the 

legislation permits delegation as a matter of necessary 

implication.   

Claase v Transnet BPK en ŉ Ander 1999 (3) SA 1012 (T) at 
1024 B – D citing Baxter at page 435. 

 

7.7. In assessing whether an authority to delegate is necessarily 

implied, the courts have considered a range of criteria.   

Baxter at 435;  
de Ville at 141-146. 
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Text and Context  

7.8. The obvious starting point is the wording of the legislation itself 

(as it was before the 2003 amendment).  Thus in the Teltron 

case referred to above, the court approached the question of 

whether the particular delegation relied on was authorised by 

examining first those parts of the statute which did expressly refer 

to an authority to delegate.  Inasmuch as such an authority to 

delegate existed in respect of other powers under the Act, the 

court treated the absence of any provision for delegation in 

respect of the particular power under consideration to be a 

compelling factor against any implied authority to delegate. 

AAA Investments v Micro Finance Regulatory Council 
above at 567D - F 

Teltron at 32 C – G and 34 F – H 
 

7.9. There are two sections of the Usury Act that deal with delegation 

and assignment, being sections 12 and 12A.  They deal with the 

delegation and assignment respectively of the powers of the 

Registrar under the Usury Act.  They clearly do not pertain to the 

powers in section 15A in respect of which the registrar has no role 

whatsoever.  The fact that the Usury Act provides expressly for 

assignment and delegation where this is permitted is a strong 

indication that other powers including section 15A were not 

intended to be assigned or delegated.   
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7.10. The particular wording of section 15A is also important in this 

regard.  The words “he may deem fit” (referring to the Minister) 

are used in relation to all three components of the decision 

pertaining to exemption, namely – 

7.10.1. what categories of transaction are to be exempted;  

7.10.2. what conditions are to be imposed; and 

7.10.3. what the extent of the exemption will be. 

7.11. These are strong indications that it was the judgement of the 

Minister alone that was to be relied upon, and that no one else 

should determine the various components of the exemption.   

7.12. Accordingly, textual and contextual considerations point strongly 

against any power on the part of the Minister to assign or 

delegate his powers. 

AAA Investments v Micro Finance Regulatory Council 
above at 567D - F 

 

The Complexity and Breadth of the Discretion 

7.13. The effect of the grant of an exemption is to bring to a halt the 

application of an Act of Parliament to a particular area of business 

activity.  It accordingly affects directly the impact of a statutory 

instrument which the legislature saw fit to introduce.  That is a 

very wide power. 
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7.14. Moreover, in this particular context, the Usury Act provides 

protections against practices which may be contrary to the public 

interest and fulfils an important socio-economic role. 

7.15. Most importantly, the publication by the Minister in the 

Government Gazette of conditions, on the basis of which 

exemption is granted, amounts to the exercise of a legislative 

power.  The courts are reluctant to allow the further delegation of 

a delegated legislative power.   

Craig Administrative Law 4th edition at page 509 and the 
authorities referred to at footnote 10 on that page; 
Natal Newspapers (Pty) Ltd and Others v State President 
of the Republic of South Africa and Others 1986 (4) SA 
1109 (N) at 1127B-F. 

 

7.16. One of the rationales for this has been explained as follows: 

“If an empowering Act grants delegated law-making 
power to a particular person or body, that person or 
body must not subdelegate the power. …  It is also 
consistent with a concern of the courts that the 
‘representative, public, and procedurally more formal 
characteristics typical of the legislative process 
should not be by-passed without good reason’''

Law Book Company, Laws of Australia,  (at 25 
January 2006) 2 Administrative Law, 2.2 
Delegated Legislation’ [31] 

 

7.17. These considerations point strongly to the absence of any implied 

authority to delegate the Minister’s powers under section 15A. 

AAA Investments v Micro Finance Regulatory Council 
above at 567G - H 
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Impact of the power 

7.18. The impact of the power is to a large degree dependant on the 

complexity and breadth of the discretion.  Therefore, the points 

made in relation to the preceding criterion are of equal application 

here.   

7.19. The impact of an exemption from the protective provisions of the 

Usury Act clearly has very significant implications for borrowers 

and lenders alike.  Whilst borrowers falling under the exemption 

are moved outside the protective provisions of the Usury Act, 

lenders have a corresponding advantage.  At the same time, any 

non-compliance with the exemption conditions makes lenders 

vulnerable to criminal prosecution under section 17 of the Usury 

Act.  The MFRC, in purporting to make rules for the micro-lending 

industry, purports to regulate, in effect, when a lender may or may 

not be vulnerable to prosecution. 

7.20. The significant impact of the power thus points to an intention in 

the legislation to retain the power in the hands of the Minister. 

Practical Necessities  

7.21. It is recognised in certain instances that practical necessity 

requires that a power be capable of delegation.  For example, 

where the exercise of the power involves taking large numbers of 

decisions in respect of specific cases or where efficiency requires 

delegation, such a power may be implied.   
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De Ville at page 145 – 6 
 

7.22. Given the legislative nature of the power to be exercised by the 

Minister in this instance, whereby he may, in a single legislative 

action, determine the conditions for the exemption of transactions, 

the question of practical necessity does not arise. 

7.23. Accordingly, on an application of the accepted criteria for 

identifying when there is implied authority to delegate, no such 

implied authority exists in respect of section 15A. 

Second enquiry: Degree of Devolution of Power 

  Retention of control 

7.24. Assuming (without conceding) that the above analysis is incorrect 

and that there is an implied authority in the Usury Act to delegate, 

the particular delegation must fall within the range of that 

authority.  This requires an examination of the nature and ambit of 

the particular delegation in question.  In this regard, the courts are 

generally unwilling to accept that there should be a complete 

abdication of discretion.  A proper delegation would usually 

involve the retention of some element of control by the delegator 

over the delegated decision making process. 

Baxter at 436-7 
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7.25. It is significant in this respect that the Minister has no control over 

the decision making process of the MFRC.  At best, he has an 

extremely diluted influence via: 

7.25.1. one of the subscribers to the memorandum and articles 

of association being the Republic of South Africa, duly 

represented by the Minister’s nominee;  

7.25.2. his power to appoint one of the ten directors of the 

MFRC; and  

7.25.3. his purported power to revoke the recognition of the 

MFRC as regulator.   

As pointed out above, both the MFRC and Minister concede that 

the MFRC purports to have the power to make rules regardless of 

the Minister’s approval or disapproval, should the MFRC deem fit. 

Founding affidavit P Moll Record Vol 1 p32 para 55 
Annexure “PDM21” Record Vol 2 p105, p121 line 7-8  
Answering affidavit G Davel Record Vol 4 p369 line 9 – 
p370 line 5 (para 111)  
Answering affidavit A Erwin Record Vol 9 p833 para 26  

 

7.26. The net result is a very substantial and uncontrolled surrender by 

the Minister of the power to set conditions for exempted 

transactions.  Accordingly, even if authority to delegate is implied, 

it is highly improbable that a delegation to this degree would have 

been contemplated. 
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Identity of the delegee 

7.27. A related consideration in deciding whether a delegation falls 

within the ambit of the authority to delegate is the identity of the 

person to whom the power is delegated. 

In re Constitutionality of the Mpumalanga Petitions Bill, 
2000 2002(1) SA 447 (CC) at para 19 
Craig above at page 508 

 

7.28. In this respect, it is significant that the identity of the delegee is 

that of a section 21 association not for gain.  It is most unlikely 

that the legislature ever contemplated that such an institution 

would exercise the power in section 15A to determine conditions 

for exemption. 

7.29. In the case of Crédit Suisse v Waltham Forest BC [1996] 4 All 

ER (CA), a local authority established a company (in which it 

retained a 50% interest, and to whose board it had the right to 

appoint half of the directors) for the purpose of purchasing 

properties, which would be leased to the local authority in order to 

enable it to discharge its statutory function under section 65 of the 

Housing Act 1985 to provide housing for homeless people.  The 

court considered that this amounted to an impermissible 

delegation of the local authority’s powers.  Gibson LJ held as 

follows: 

“I cannot accept that the council had the power to set up 
the company, which was not its agent or nominee, to 
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carry out any statutory function of the council.  The 
directors of the company who were appointed by the 
council owed duties to the company.  Section 101 of the 
1972 Act could not authorise the council to arrange for 
the company to discharge any of the council’s functions.  
For the reasons given by Hobhouse LJ, the scheme 
involved an impermissible delegation of the function of 
providing housing accommodation under section 9 of the 
1985 Act.” 

 

7.30. Hobhouse LJ held as follows: 

“The council … did not have control as a council of the 
activities of the company. Directors of companies are not 
permissible delegates of a local authority.  Once 
appointed they have the character of individuals with the 
duties of directors of a company incorporated under the 
Companies Acts.  The effect of the scheme and the 
option which the council purported to grant to the 
company was unlawfully to delegate to the company the 
discharge of the council’s function of acquiring 
properties for the purposes of providing housing 
accommodation under section 9.” (emphasis added) 

 

7.31. The same objections apply in this instance.  Moreover, in that 

case, the council owned 50% of the shares of the company and 

appointed half of its board.  In this instance, as pointed out above, 

the Minister’s influence is far more diluted.   

7.32. It is also significant that – 

7.32.1. the Court considered the matter from the perspective of the 

overall effect of the scheme in deciding its validity; and 

7.32.2. the amendment of the memorandum of association of the 

company so as to incorporate the objectives of the scheme 

did not save it from invalidity. 
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7.33. In Crédit Suisse v Allerdale BC [1996] 4 All ER 129 (CA), a 

local authority established a limited liability company to enable it 

to provide recreational facilities.  The scheme was found to be 

ultra vires on various grounds, including an unlawful delegation of 

its powers.  Hobhouse LJ held as follows: 

“s 101(1) … authorises a local authority to arrange for the 
discharge of any of its functions by a committee, sub-
committee or an officer of the authority or by any other 
authority.  Save for immaterial exceptions, this delimits 
how a local authority may discharge its functions.  Any 
delegation beyond those prescribed limits is unlawful.  
Thus, a local authority may not delegate the discharge of 
its functions to members of the council.  Still less may it 
delegate them to the directors of a company.” 

 

Third enquiry: Proper Delegation 

7.34. Even if it is assumed that the power concerned was capable of 

delegation and that the purported delegation is within the limits of 

the authority to delegate, the delegation must still be properly 

executed.  Moreover, the onus of proving that the delegation has 

been properly executed lies on the party seeking to rely on the 

delegation. 

Teltron above at 31 E – G;  
Woolf, Jowell and Le Sueur De Smith, Woolf and Jowell’s 
Principles of Judicial Review 1999 page 235;  
Camps Bay Ratepayers Association & Others v Minister 
of Planning, Culture and Administration, Western Cape & 
Others 2001 (4) SA 294 (C) at 318 B – D;  
Rudolph and Another v Commissioner for Inland 
Revenue and Others 1997 (4) SA 391 (SCA) at 396E-F. 
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7.35. The document recording the recognition by the Minister of the 

MFRC as the regulator does not itself contain any delegation 

whatsoever.   

Annexure PDM3 Record Vol 1 p48  
 

7.36. It is suggested by the SCA in its judgment (at para 7), however, 

that – 

“the Minister must have given his approval in the 
knowledge and with the intention that the company 
would henceforth … regulate the industry in 
accordance with its own powers as conferred upon it 
by its memorandum of association.” 

  

7.37. This is not good enough.  A delegation of power in this fashion 

does not comply with the standards of formality which our law 

requires.  Teltron, which is based on the law as it was before the 

constitutional era, said the following in this regard: 

“one would have expected any delegation of the 
Board's responsibilities to the IIC to have been done 
with a measure of formality, such as a duly approved 
resolution of the Board. The Board is, after all, a 
creature of statute, and where the statute creating it 
gives it the right to delegate its duties, there is an 
onus on the Board to show that that delegation had 
been properly made. It may well be that the onus has 
not been discharged by the mere allegation that there 
had been a delegation. The terms of the delegation 
have not been disclosed. There is furthermore no 
proof that the formalities required for a resolution to 
that effect had been complied with, … and that the 
resolution had been properly recorded. None of this 
has been done.” (emphasis added) 
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7.38. The only other possible source of any delegation of powers is the 

exemption notice.  Yet the exemption notice contains no provision 

whatsoever conferring any power on the MFRC to set conditions 

for money-lending transactions or to make rules regulating the 

micro-lending industry.  Indeed, as pointed out above, the 

indications in the exemption notice are that the Minister 

specifically contemplated the retention by him of any legislative 

powers or powers to determine conditions for money-lending 

transactions.  Thus paragraph 1.6(l) refers only to a capacity on 

the part of the regulatory institution to– 

“review its own effectiveness and the effectiveness of 
this notice and to recommend appropriate changes to the 
Minister.” (emphasis added) 

 Annexure PDM 2 Record Vol 1 p45 lines 17 – 18 

 

7.39. The exemption notice incorporates the exemption notice rules in 

Annexure A.  A power to recommend appropriate changes to the 

exemption notice rules can hardly be equated with a power on the 

part of the regulator to make rules itself, including rules repeating, 

supplementing, subsuming and amending the exemption notice 

rules.   

7.40. Rules are defined in the exemption notice to mean the rules in 

annexure “A” to the notice.  No other rules are contemplated. 

7.41. In the circumstances, it is submitted that, even if delegation of the 

Minister’s power in terms of section 15A is permissible (which is 
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denied), the MFRC has failed to prove the execution of a valid 

delegation. 

7.42. In the circumstances, the MFRC has failed to show – 

7.42.1. either an express or an implied authority on the part of 

the Minister to delegate his powers under section 15A 

of the Usury Act; 

7.42.2. even if there is an implied authority to delegate, that the 

delegation fell within that authority; and 

7.42.3. even if there was a purported delegation with the 

necessary authority, that such delegation was properly 

executed. 

7.43. The SCA declined to deal with the delegation point and did not 

explain why it did not consider it necessary to do so.  The 

applicant’s submissions on the SCA’s reasoning in its judgment 

follow. 

8. THE MFRC IS NOT A PRIVATE REGULATOR 

8.1. The starting point in the SCA’s analysis of the validity of the rules 

was to consider the nature of the MFRC.  It will be contended 

below that its starting point in this regard was incorrect.  At best 

this is a relevant but relatively unimportant consideration.   
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8.2. In investigating the nature of the MFRC, the SCA had regard to 

the memorandum of association. 

Micro Finance Regulatory Council v AAA Investments 
above para 23 
 

8.3. In particular, clause 5.1.5 of the memorandum of association 

provides that the MFRC shall have the power –  

“to make and enforce rules to be complied with by money 
lenders advancing small loans registered with the 
company and any category of small loans in particular.” 

Annexure PDM21: Record Vol 2 p98 
 

8.4. The SCA considered that - 

“that is not an unlawful object, whether under the Usury 
Act or otherwise, and the achievement of that object is 
not inconsistent with the terms upon which the Minister 
approved the company as a regulatory institution.  On the 
contrary, the company was approved by the Minister 
precisely to assume that function.” 

Micro Finance Regulatory Council v AAA Investments 
above para 23 

 
 

8.5. The finding of the SCA in this regard is erroneous.  Nowhere in 

the exemption notice, or in the Government Gazette approving the 

MFRC as a regulatory institution, does the Minister approve or 

authorise the MFRC to make and enforce rules made by it. 

8.6. Moreover, given the setting in which the MFRC came into 

existence, the framers of the memorandum of association must 

have assumed that the Minister would do what was necessary 

from a statutory point of view to ensure the delegation of the 
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necessary statutory rule-making or legislative power (mistakenly 

believing that such a delegation of power under the Usury Act was 

possible).  

8.7. There is support for this interpretation of clause 5.1.5 in clause 

5.1.1.  That clause lists as a separate specific power of the 

MFRC- 

“to perform such specific functions as may be set out 
in terms of any exemption under the Banks Act, 1990, 
or the Usury Act, 1968, or any substituting legislation, 
in respect of a regulatory institution contemplated in 
such notice for the purpose of regulating the 
activities of money lenders advancing small loans.” 

Annexure PDM21: Record Vol 2 p98 
 

8.8. This shows that the framers of the memorandum of association 

anticipated the conferral of the necessary statutory authority on 

the MFRC to be able to conduct its regulatory activities, including 

the making of rules.  This is consistent with the principle that a 

contract must be interpreted in the context of its surrounding 

provisions.   

Christie The Law of Contract 4ed 237 – 238, 240 – 241 
 

8.9. If the framers of the memorandum of association intended to 

confer a power on the MFRC to make rules independently of any 

constitutional or statutory source, then, having regard to the 

constitutional principles referred to above and to the nature of the 

legislative function it intended performing, as well as the 
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reservation of the relevant powers to the Minister in the Usury Act, 

the object was indeed unlawful.  

8.10. Moreover, it is trite that a private association may not make rules 

to bind persons other than those who are contractually bound to it 

through membership.  

AAA Investments v Micro Finance Regulatory Council 
above at 562 H – I 
 

8.11. The SCA, still wrongly focussing on the nature of the MFRC, went 

on to hold that the MFRC was- 

“a company that conducts business as a private 
regulator of lenders who choose to submit to its authority 
by agreement.  In regulating micro-lenders who agree to 
such regulation it does not purport to be exercising 
legislative or other public powers that require a 
constitutional or legislative source” 
 

8.12. The SCA erred in its reasoning in this regard in various respects.  

The question of whether or not lenders agree to be bound is dealt 

with below.   

8.13. As regards the absence of any intention on the part of the MFRC 

to exercise a public power, the MFRC was born into the public 

sphere.  It was not a pre-existing privately and voluntarily 

established organisation.  It was created directly in response to a 

scheme devised by the Minister on the advice of two entities, 

which had themselves been established by Government.  Its 

members include the Republic of South Africa itself, the two State-

established entities which advised the Minister, the Land & 
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Agricultural Bank, which is also a statutory institution and the 

Reserve Bank, also an institution of state.  Only two of the 

members are voluntary associations that are not directly 

connected with the State. 

See paragraph 2 above. 

8.14. The MFRC was officially and statutorily approved by the Minister 

as a regulatory institution in terms of paragraph 1.6 of the 

exemption notice.  The Minister did so by way of publication of an 

official notice in the Government Gazette.  That also rendered the 

MFRC a public entity operating in the public sphere and exercising 

public powers. 

8.15. The MFRC, in the proceedings before the SCA (and contrary to 

the latter’s findings), conceded that the MFRC was an organ of 

state as defined in section 239 of the Constitution.  

8.16. Thus in paragraph 36 of the MFRC’s heads of argument in the 

SCA, it said the following: 

“Insofar as it regulates a burgeoning industry that serves 
the public, [the MFRC] admittedly also in all likelihood 
exercises a public function in performing its regulatory 
activities, and constitutes an organ of state in terms of 
section 239 of the Constitution.  The exercise of its 
regulatory powers is thus undeniably open to judicial and 
constitutional review.” 
 

8.17. That definition in paragraph (b) provides as follows: 

“any other functionary or institution – 
(i) … 
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(ii) exercising a public power or performing a public 
function in terms of any legislation”. (emphasis added) 

 

8.18. The heads go on to deny that when performing its rule-making 

function the MFRC acts in the public domain.  Nonetheless, it is 

submitted that the concession of the MFRC that it is an organ of 

state, which was correctly made, ought to have been fatal for its 

case.  The Constitution itself, in the definition of organ of state in 

section 239, clearly envisages that organs of state act on the 

basis of statutory authority.  In those circumstances, it is 

inconceivable in the constitutional era that in respect of its most 

important (albeit wrongly assumed) regulatory function, rule 

making for the industry, it should be recognised as being allowed 

to operate in the private domain, free from constitutional scrutiny. 

8.19. Further, the reality is that, apart from purporting to exercise 

legislative powers over non-members in the form of lenders, the 

MFRC also exercises substantial powers over parties other than 

micro lenders.  On its own version- 

 “the [MFRC] regulates relationships between 1476 
lenders and approximately 3 million borrowers.” 

Affidavit J Augustyn: Record Vol 10 p929 para 15.1 
 

8.20. Others too are purportedly brought within the purview of its rules. 

Founding affidavit P Moll: Record Vol 1 p30 para 51; see 
also paragraph 3 above 
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8.21. What also evidences the fact that the MFRC operates in the public 

sphere and exercises a public legislative power when making 

rules, is the general recognition by all parties to the dispute that it 

is an industry-wide regulator for the micro finance industry.  In this 

regard, the main object of the MFRC as set out in clause 3 of the 

memorandum of association provides as follows: 

“The main object of the company is … to promote the 
common interests of money lenders advancing small 
loans through the regulation of the small loans industry.” 
(emphasis added) 
 

8.22. The main business of the MFRC is described in essentially 

identical terms in clause 2 of the memorandum of association.  

The MFRC plainly conceives of itself as an industry-wide regulator 

and not a private operator operating solely on the basis of 

agreements concluded with a select group of lenders.  

Annexure PDM21: Record Vol 2 p97 
See, for example, answering affidavit G Davel: Record Vol 
4 p335 para 57 
 

8.23. The Minister said the following in this regard: 

“I wish to emphasise that the [MFRC] is the regulatory 
body appointed to and which has the obligation to 
regulate the micro-lending industry through the making 
and enforcing of rules and any micro lender is subject to 
such regulations.” (emphasis added) 

Answering affidavit A Erwin: Record Vol 9 p829 
para19 
 

8.24. In the circumstances, the SCA’s characterisation of the MFRC as 

a private regulator operating in the realm of company law and the 
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law of contract, is out of kilter with that of all the other parties to 

the original dispute.   

8.25. That all the parties appear to accept that the MFRC operates in 

the public sphere is important because the SCA had regard to the 

subjective intention of the MFRC in deciding whether it was a 

public or private regulator.  (See the use of the word “purport” 

in paragraph 24 of the judgment.)  Although the adoption of a 

subjective test was wrong, even on that approach it ought to have 

found that the MFRC was a public not a private regulator. 

8.26. The SCA accordingly erred in finding that the MFRC was by 

nature a private regulator. 

9. THE RULES REQUIRED A CONSTITUTIONAL SOURCE 

9.1. The SCA found that the MFRC did not purport to be exercising 

legislative or other public powers that require a constitutional or 

statutory source.  

Micro Finance Regulatory Council v AAA Investments 
above para 24 
 

9.2. In arriving at this conclusion, it considered the nature of the MFRC 

as an institution, including its memorandum of association (see 

above).   In adopting this as its starting point, the SCA erred.  

9.3. The Constitutional Court has repeatedly stated that in identifying 

the nature of the power exercised by one or other functionary or 
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institution, it is far more important to have regard to the nature of 

the function performed, rather than the nature of the functionary.  

For example, in Minister of Health v New Clicks above at para 

476, Ngcobo J held as follows: 

“The trend in modern administrative law has been to 
move away from formal classification as a criterion … 
Thus in Fedsure this Court held that the process may in 
form be legislative but yet administrative in substance.  
Similarly in SARFU 3 the Court held that what matters is 
not the functionary who was performing the function in 
question but the function that is being performed.  It 
seems to me that the fruitful enquiry is to look at the 
nature and effect of the power that is being exercised.” 
 

9.4. Although these comments were made in the context of identifying 

whether the nature of a power was legislative or administrative, 

there is no reason why a similar approach should not be adopted 

in identifying whether an exercise of power is public or private.   

9.5. This was the approach which was adopted by the TPD in 

analysing the nature of the power exercised by the MFRC in 

making the rules: 

“Therefore, the fact that the first respondent in this 
case is an incorporated association is of little 
consequence.  Where the legality of power is at issue, 
as it is in this case, one must necessarily focus on 
the function.” 

AAA Investments v Micro Finance Regulatory Council 
above at 564A 
 

9.6. Du Plessis J instead relied upon an objective set of criteria for 

determination of the issue.  His approach was consistent with the 
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constitutional context and principles on the basis of which the 

matter stood to be determined.  Thus he had regard to – 

9.6.1. whether the rules purported to be of general application; 

9.6.2. whether the rules were coercive; and 

9.6.3. whether the rules formed part of a governmental regulatory 

structure. 

AAA Investments v Micro Finance Regulatory Council 
above at 564A – 565I 
 

9.7. The SCA’s notion that the MFRC operates purely in the realm of 

contract represents a blinkered approach to the matter.  Such an 

approach to institutions like the MFRC was already rejected by our 

courts in the pre-constitutional era.  Thus in Dawnlaan Beleggings 

(Edms) Bpk v Johannesburg Stock Exchange 1983 (3) SA 344 

(W) at 365A, Goldstone J said the following: 

“To regard the JSE as a private institution would be to 
ignore commercial reality and would be to ignore the 
provisions and intention of the Act itself.  It would also be 
to ignore the very public interest which the legislature 
has sought to protect and safeguard in the Act.” 
 

9.8. This is consistent with the approach in English administrative law. 

R v Panel on Take-overs and Mergers; ex parte Datafin plc 
[1987] 1 All ER 564 (CA) 

Poplar Housing and Regeneration Community Association 
Ltd v Donoghue [2001] 4 All ER 604 (CA) 

R (Heather) v Leonard Cheshire Foundation and Another 
[2002] 2 All ER 936 (CA) 
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9.9. With reference to the extract from Dawnlaan Beleggings the 

same can equally be said of the MFRC and of the Usury Act.  

Commercial reality, common sense and the information before the 

Court (particularly that in the MFRC’s affidavits) shows the extent 

and vibrancy of the industry which the MFRC regulates.  As was 

the case with the JSE, its activities plainly have an impact far 

beyond its immediate members.  The various annexures to the 

MFRC’s affidavits and the history of the establishment of the 

MFRC shows that there is a very public interest which the Minister 

is expected to protect in applying the provisions of the Usury Act 

and the exemption provision in particular.   

9.10. If regard is had to the nature and characteristics of the rules as set 

out in paragraph 3 above, the nature and effect of the power that 

is being exercised becomes apparent.  It is quite clearly a public 

power requiring a constitutional or statutory source.   

9.11. To hold otherwise, as the SCA has done, seriously undermines 

the Constitution.  The mechanism employed by the MFRC to bring 

about the regulation of the micro finance industry by private 

charter, if permitted, could be employed in any number of 

analogous situations.   

9.11.1. The industry or activity sought to be regulated could, by 

statute, simply be outlawed on pain of committing an 

offence.   
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9.11.2. The Minister could then be given the power to exempt 

persons from the statute prohibiting the activity.   

9.11.3. The Minister could then exempt the industry or activity on 

condition that those wishing to participate register with a 

private association identified by him.   

9.11.4. The private association then refuses to register such 

participants unless they agree to abide by rules made by it.   

9.11.5. The way is then clear for the private institution to make 

rules determining how the activity or industry is to be 

governed as it (not the government) sees fit, free of any 

constitutional scrutiny in respect of its legislative activity.  

On the basis of the SCA’s judgment in the present case, 

that represents a legitimate arrangement.   

9.12. Not only is such an arrangement in conflict with the rule of law but 

it also creates the potential for fourth spheres of private 

government in conflict with the doctrine of separation of powers 

referred to above.   Indeed, on the approach of the SCA, for the 

1476 micro lenders and 3 million micro borrowers, the regulation 

of their activities now falls within a fourth sphere of government 

not subject to the Constitution. 

10. THE RULES ARE NOT VALIDLY BASED ON CONSENSUS 

10.1. It was the view of the SCA that – 
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“The [MFRC] purports only to regulate those who are willing 
to submit to its regime and the source of its authority to do 
so is their consent.” 

 

10.2. The SCA also held that there was – 

“No attack in the present proceedings upon the validity of 
the [applicant’s] consent (or that of other micro-lenders) 
to abide by the [MFRC’s] rules, whether on the grounds 
that it had no alternative but to do so if it wished to 
conduct business or on any other ground.  The first 
respondent’s attack is directed solely to the validity of 
the company’s act in making the rules.” 
 

No attack 

10.3. The latter extract is not a fair reflection of the evidence that was 

before the Court.  The applicant both disputed the existence of 

consent and, to the extent that the Court might have concluded 

otherwise, clearly disputed the validity of such consent.  The 

following extracts from the applicant’s founding affidavit illustrate 

this.  

“35  When lenders seek to register or re-register with the 
[MFRC], they are forced to sign a declaration which 
purports to acknowledge the existence of such an 
agreement and which incorporates an undertaking by 
the applicant to comply with the [MFRC]’s Rules.  
Should lenders refuse to do so, they will be denied 
registration, with the disastrous consequences which 
that entails.  That can hardly be described as a 
consensual arrangement and I deny that it gives rise 
to any agreement.  A copy of the page from the re-
registration forms (section D – Declaration by 
Applicant) is attached marked ‘PDM23’.  On the most 
recent occasion that the applicant was required to 
sign the form, it did so subject to a reservation of its 
rights, as appears from annexure ‘PDM24’ attached to 
this affidavit.  
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36 That the revised rules do not contemplate any 
consensus between the [MFRC] and the lenders is 
also apparent from rule 3.23, dealing with 
amendments to the rules, which specifically provides 
that: 

‘The lender’s consent shall not be required for 
any amendment to the rules for it to be 
effective.  The lender which does not accept 
any amendment which may materially affect 
the lender may apply to the Council for the 
cancellation of its registration.’ 

37 In any event, I am advised and submit that the 
invalidity of rules cannot be saved by the purported 
consent obtained from lenders in the registration and 
re-registration forms.” 

 
Founding affidavit P Moll: Record Vol 1 p23 – 24 
 

10.4. Annexure “PDM24” read as follows: 

“I enclose herewith the re-registration form in respect of 
AAA Investments (Pty) Limited, duly completed. 
Particularly insofar as section ‘D’ is concerned, I must draw 
to your attention that we have taken legal advice on the 
validity of the Council’s rules purportedly introduced with 
effect from 1 July 2002.   On the basis of that advice we are 
in the process of launching an application for the review 
and setting aside of the rules on the grounds that they are 
unconstitutional and that it was not within your powers to 
pass them.  We refer in this regard to our letter to 
yourselves dated 2 July 2002, a copy of which is attached 
for your ease of reference. 
In the circumstances, we must make it clear that our 
completion and submission of the form is completely 
without prejudice to, and subject to the reservation of, our 
rights, which will be adjudicated upon in due course. 
We look forward to receiving confirmation of our re-
registration.” 

 
Record Vol 2 p167 
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10.5. In paragraph 56.4 of the applicant’s founding affidavit the following 

is stated: 

“To the extent that the revised rules seek to impose an 
agreement upon lenders without their consent, including 
any amendments of those rules, (rules 1 and 3.23) they are 
arbitrary, capricious and so unreasonable that no 
reasonable person would have made such rules (as 
contemplated in section 6(2)(e)(vi) and (h) of the PAJA).” 

 
Founding affidavit P Moll: Record Vol 1 p34 

 
10.6. In paragraph 131.2 of the replying affidavit, the applicant said the 

following :  

“In particular, I deny that I registered voluntarily with the 
[MFRC].  I was compelled to do so if I wished to continue to 
conduct the business in which I was already lawfully 
engaged.” 

 
Replying affidavit P Moll: Record Vol 9 p898 

 
10.7. Also relevant in this regard is that the applicant, in exercising its 

rights in terms of Rule 53(4) of the High Court Rules, incorporated 

a separate ground of attack on the revised rules, which was based 

on rule 3.23 of the original rules being contrary to public policy and 

therefore invalid.  The notice of motion was amended in terms of 

Rule 53(4) to incorporate this attack.  The relevant portions of the 

supplementary affidavit filed in terms of Rule 53(4) reads as 

follows: 

“25 Also included in the [MFRC]’s record is a ‘draft 
circular for implementation of the rule amendments’.  
A copy of the first page of the draft circular is 
attached marked ‘SA11’.  That circular confirms the 
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mechanism employed by the [MFRC] in purporting to 
impose the revised rules on the industry.  The 
mechanism involves the application of rule 3.23 of 
the original rules which read as follows : 
‘3.23     Amendment of Rules 

The Council may from time to time amend 
these Rules by giving written notice to the 
lender of the proposed amendment, the 
reasons for the amendment and the date as 
from when such amendment shall become 
effective. The Council shall with due regard to 
the effect of such change ensure that the 
lender shall be given sufficient notice so as to 
enable it to comply with any such amendment.  
The lender’s consent shall not be required for 
any amendment to the rules for it to be 
effective.  A lender which does not accept any 
amendment which may materially affect the 
lender may apply to the Council for the 
cancellation of its registration.’ 

26 Over and above the submissions made in my 
founding affidavit, I submit that this provision 
represents a further basis for the invalidity of the 
revised rules.  A provision in a contract which- 
26.1 allows one of the parties to the contract 

unilaterally to amend the contract in any 
respect whatsoever; 

26.2 allows such amendments to be effected 
without even consulting the other parties to the 
contract, let alone seeking their agreement; 
and 

26.3 requires the other party either to accept such 
an amendment or face the severe 
consequences in this context of either 
prosecution under the rules or de-registration 
and potential prosecution under the Usury Act, 
is plainly contrary to public policy and void. 

27 The revised rules were made pursuant to rule 3.23 of 
the original rules.  In those circumstances the revised 
rules are also invalid and unenforceable.” 

 
Supplementary affidavit P Moll; Record Vol 3 p290 – 291 
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10.8. These averments in the supplementary affidavit were 

accompanied by an amendment to the notice of motion in terms of 

Rule 53(4) in which the words “alternatively, by reason of their 

being contrary to public policy” at the end of paragraphs (1) and 

(4) of the notice of motion.  

Notice in terms of Rule 53(4) Record  Vol 3 p279 – 280 
 

10.9. In the circumstances, the SCA’s conclusion that there was no 

attack on the alleged consent or its validity is incorrect.  

10.10. Not only did the applicant attack the alleged consensus, but it is 

submitted that those attacks were well founded.  

MFRC did not rely on consensus 

10.11. In the first place, the MFRC contradicted itself in its answering 

affidavits as to whether it did indeed rely on consensus as a basis 

for the alleged binding force of the rules.  When the applicant 

alleged that – 

“The [MFRC] seeks, in the absence of any statutory 
authority, to source the validity of the rules in an 
‘agreement’ between itself and the lenders which it seeks 
to regulate” 
 

the MFRC denied this allegation.   

Founding affidavit P Moll: Record Vol 1 p23 para 34 
Answering affidavit G Davel: Record Vol 4 p364 para 98 – 
p365 para 99.2 
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10.12. Indeed, the attitude taken up by the MFRC was that it had 

completely unlimited public powers when it stated as follows: 

“the ‘capacity’ mentioned in 1.6 does not consist of a 
closed list of powers or abilities.  The opposite is the 
case: the regulatory institution must have the power to 
make rules to regulate at least the things listed in (a) to (l) 
of item 1.6.  There is no limit on the power of the 
regulatory institution – no things are listed which it may 
not do.”

Answering affidavit G Davel: Record Vol 4 p327 para 
34 

 
Other parties did not consent 

10.13. In the second place, insofar as the MFRC’s rules impact upon 

borrowers as well as certain other parties identified in paragraph 3 

above, their consent to the rules was required before there could 

be any argument that consensus provided a basis for the validity 

the rules.   

Question of validity of rules is anterior to any purported consent 

10.14. In the third place, it is the MFRC’s rules themselves which require 

the lender to undertake to abide by the rules and which deem the 

rules to constitute an agreement between the micro lender and the 

MFRC. 

Rules 1 and 3.1 of both the original and revised rules.   
 

10.15. It is those rules that force micro lenders into purportedly 

concluding an agreement with the MFRC.  If the rules are invalid 

in the first place, then any action taken pursuant to those rules, 
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including the provision of the undertakings required by them, 

would have no legal effect.  The deemed contract envisaged by 

rule 1 assumes the prior existence of valid rules.  Absent valid 

rules, there can be no contract.  An agreement to be bound by 

rules which are invalid in law is a nullity.  It cannot clothe 

otherwise invalid laws with binding force.   

10.16. The same principle applies in private law.  Here there would be a 

mistake common to the parties as to the validity of the rules.  Had 

the lender known of the invalidity of the rules, he or she would 

never have signed the undertaking to be bound by them, 

particularly in view of their being more onerous than the rules in 

Annexure A to the exemption notice.  Such a common mistake 

renders the contract void. 

Dickinson Motors (Pty) Ltd v Oberholzer 1952 (1) SA 443 (A) 

at 450A - F 

10.17. In a temporal sense too, the question of the existence and validity 

of the rules is anterior to any question of their deriving legal force 

through contract.  At the point at which the MFRC took the 

decision to promulgate the original rules, no lenders had yet 

consented to them.  In this regard it must be remembered that the 

applicant in its notice of motion attacks not only the rules but also 

the decisions of the MFRC to make both the original and the 

revised rules.  For the rules to have legal force, there must have 

been some legal basis for their validity at the time that the 
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decisions were taken and before any micro lenders had (allegedly) 

consented to them.  If the decisions are set aside as being 

unlawful, so must everything that followed those decisions. 

10.18. The answer of the SCA to this problem is to say that the validity of 

the rules is to be determined purely on the basis of company law 

and whether there was a power to make them in the 

memorandum of association.  For the reasons set out above, 

particularly that the MFRC was already operating in the public 

sphere, that premise was flawed.  It was also flawed because a 

private association cannot make rules for persons who are not its 

members. 

Unreasonableness attack 

10.19. In the fourth place, there was a separate attack on rules 1 and 

3.23 and the manner in which they purported to bind lenders to 

the rules without their consent and with no duty of prior 

consultation.  The attack was on the basis that they were arbitrary, 

capricious and so unreasonable that no reasonable person would 

have made such rules, ie the ground of review contemplated in 

section 6(2)(e)(vi) and (h) of the PAJA. 

Founding affidavit P Moll: Record Vol 1 p34 para 56.4 
read with p34 – 35 para 57 
 

10.20. In Bato Star above at paras 44 – 45 the Court in giving meaning 

to section 6(2)(h) adopted the approach of Lord Cooke in R v 
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Chief Constable of Sussex, ex parte International Trader’s 

Ferry Ltd [1999] 1 All ER 129 (HL) at 157 and held as follows: 

“…  Section 6(2)(h) should then be understood to require a 
simple test, namely that an administrative decision will be 
reviewable if … it is one that a reasonable decision-maker 
could not reach. 

[45] What will constitute a reasonable decision will 
depend on the circumstances of each case, much as what 
will constitute a fair procedure will depend on the 
circumstances of each case.  Factors relevant to 
determining whether a decision is reasonable or not will 
include the nature of the decision, the identity and expertise 
of the decision maker, the range of factors relevant to the 
decision, the reasons given for the decision, the nature of 
the competing interests involved and the impact of the 
decision on the lives and well-being of those affected.  …” 

 

10.21. Presented with the opportunity to explain the reason for having to 

incorporate such a drastic measure in its rules, the MFRC chose 

simply not to respond to paragraph 56.4 of the applicant’s 

founding affidavit, although there is a general bare denial of 

unreasonableness in response to paragraph 56.3.  Given the 

serious incursion of, inter alia, rights of procedural fairness that 

the provision contemplates, one would have expected a full and 

considered explanation from the MFRC. 

Answering affidavit G Davel: Record Vol 4 p370 para 114 

10.22. Having regard to the values of fairness that underlie the 

Constitution and the antipathy which our legal system has towards 

unilateral administrative action, a rule allowing for unilateral 

amendments of any nature whatsoever (and any administrative 
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action pursuant to such a rule) by an organ of state, amounts to 

legislative administrative action which a reasonable rule maker 

could not take.   

10.23. On this basis alone, the revised rules and rules 1 and 3.23 of the 

original rules are invalid, regardless of all of the other grounds of 

attack.  This too represented an attack on the alleged consensus 

basis for the rules, which the SCA ignored.  

Public policy attack 

10.24. In the fifth place, and as pointed out above, rule 3.23 and the 

revised rules made pursuant to that rule, were attacked on the 

basis that they were void as being contrary to public policy. In the 

event that the SCA considered the rules to represent an otherwise 

binding agreement, it ought properly to have considered this 

attack on the alleged consensus, but again failed to do so.   

10.25. Rule 3.23 is heavily biased in favour of one party to the alleged 

contract. It goes to extreme lengths in curtailing the rights of other 

parties to the alleged contract, it provides for unilateral action and, 

according to the SCA, has the effect of ousting the jurisdiction of 

the courts to review the rules.  Provisions having these 

characteristics were found to be contrary to public policy in Sasfin 

(Pty) Ltd v Beukes 1989 (1) SA 1 (A) at 7H – 9G, 13H – J, 15A – 

B and 15F.  Public policy must now be measured against the 

Constitution with reference to the values underlying it (see 

paragraph 10.22 above). 
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Carmichele v Minister of Safety and Security (Centre 
for Applied Legal Studies intervening) 2001 (4) SA 
938 (CC) 

K v Minister of Safety and Security 2005 (6) SA 419 
(CC) at paras 16 – 17 

 

Abdication of discretion 

10.26. In the sixth place, the net effect of the scheme devised by the 

Minister and the MFRC is that the MFRC performs the functions 

that were statutorily conferred on the Minister in terms of section 

15A of the Usury Act.  The MFRC, not the Minister, controls the 

conditions upon which micro lenders are exempt from the Usury 

Act.  Even if the alleged consensus is not open to attack on any of 

the above grounds, the end result is that the Minister has 

abdicated the power statutorily conferred upon him in terms of 

section 15A of the Usury Act.  In this regard, it is submitted, for the 

reasons set out more fully above, that the Usury Act does not 

permit such a delegation of power, no matter what scheme may 

be devised to achieve it and no matter that it involves elements of 

consent. 

10.27. In the circumstances, the SCA erred in finding that consensus 

provided a basis for the validity of the rules and in adopting the 

attitude that the applicant failed to challenge the validity of any 

alleged consensus.  
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11. SOURCE OF THE COERCION IS NOT THE EXEMPTION NOTICE 

11.1. In this regard, the SCA held as follows: 

“Moreover, insofar as the consent of lenders to submit to 
that regime might be said to be extracted by coercion, the 
source of that coercion is not the rules of the Company or 
its act in making those rules, but is rather the provision of 
the exemption notice that compels any person who wishes 
to conduct business as a micro lender to submit to the 
Company’s regulatory regime.” 

 
Micro Finance Regulatory Council v AAA Investments 
above para 25 

 
11.2. The initial observation, which must be made regarding this 

statement, is that it is contradictory.  The earlier parts of the 

judgment suggest that the binding force of the rules derives solely 

from consensus between the MFRC and lenders.  Yet here the 

SCA recognises that coercion is involved.  Apart from being 

contradictory, the acknowledgement of the SCA that the rules are 

coercive represents an acknowledgment of one of the most 

important criteria, correctly identified by Du Plessis J, in 

determining whether the rules amount to an exercise of public 

legislative power. 

11.3. The SCA’s employment of the term “regulatory regime” in this 

context is clearly a reference to the MFRC’s prevailing set of rules.  

Yet if regard is had to the exemption notice, it nowhere compels a 

person who wishes to conduct the business of a micro lender to 

submit to the MFRC’s rules or regulatory regime.  The obligation is 
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set out in paragraph 2 of the exemption notice, which provides as 

follows: 

“2.  Conditions 
2.1 The category of money lending transactions are 

exempted on the conditions that- 
(a) the entity concluding the category of money 

lending transaction is registered as a lender 
with a regulatory institution; and 

(b) the lender shall at all times comply with this 
notice.” (emphasis added) 

 
11.4. The term “this notice” is expressly defined to include annexure ‘A’ 

which sets out the rules determined by the Minister, not those 

determined by the MFRC.  Nor can the general reference to the 

exemption notice impose an obligation to comply with the MFRC’s 

rules because there is no mention anywhere in the notice of any 

such rules.  “Rules” are expressly defined as follows: 

“‘Rules’ means the rules set out in Annexure ‘A’ to this 
notice.” 

Annexure PDM2: Record Vol 1 p45 
 

11.5. From the foregoing it is seen that the obligation created by the 

exemption notice is for lenders to comply with the Minister’s 

regulatory regime and not that of the MFRC. 

11.6. It is so that paragraph 1.6 (j) of the exemption notice appears to 

envisage, in an indirect way, the involvement of the MFRC in the 

investigation of complaints against lenders and the imposition of 

sanctions against lenders.  In this regard the following 

submissions are made: 
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11.6.1. the breaches envisaged by the exemption notice as being 

investigated by the MFRC are expressly referred to in 

paragraph 1.6(d) and 1.6(j)(ii) as being breaches of “this 

notice”, not breaches of any rules imposed by the MFRC; 

and 

11.6.2. there was no need for any rules to be made by the MFRC 

in order to investigate breaches of the exemption notice.  In 

the absence of any provision in the exemption notice for a 

procedure specific to such investigations, administrative 

law and, from its coming into force, the PAJA, provided an 

adequate framework for the conduct of investigations by 

the MFRC.  To the extent that the MFRC might have 

preferred to formalise its procedure, its remedy lay in the 

provisions of paragraph 1.6(l) of the exemption notice 

which obliges the regulatory institution to- 

“review its own effectiveness and the 
effectiveness of this notice and to recommend 
appropriate changes to the Minister.” (emphasis 
added) 

 
11.6.3. Similarly, in relation to sanctions, although no specific 

sanctions are set out in the exemption notice, 

administrative law and the requirement of reasonableness 

would have provided a valid basis for the exercise of the 

MFRC’s powers as a regulatory institution under the 

exemption notice.  Again, if it required more specific 
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guidance in relation to the question of appropriate 

sanctions from the Minister, the MFRC could have 

approached the Minister in terms of paragraph 1.6(l) and 

recommended an appropriate change in this regard.    

11.6.4. The same would apply to any other lacuna which might 

have been experienced in the functioning of the MFRC in 

implementing the exemption notice.  The exemption notice 

would have to be amended.  If this arrangement was 

cumbersome – 

(a) then it was a consequence of the unusual scheme 

devised by the Minister and the MFRC for the 

regulation of the industry; and 

(b) it did not justify resorting to unconstitutional 

legislative action on the part of the MFRC.   

11.7. Accordingly, the exemption notice neither expressly nor impliedly 

compels lenders to submit to the MFRC’s rules or regulatory 

regime.  

11.8. In fact, the source of the coercion to comply with the MFRC’s rules 

is squarely located in the rules of the MFRC, not in the exemption 

notice.  In this regard, rule 3.1 of the MFRC’s revised rules 

specifically requires that: 

“A lender wishing to be registered with the council … 
shall undertake to comply with the Rules.” 
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Annexure PDM 22 Record Vol 2 p143 lines 22 - 27 
 

11.9. Thus what the MFRC has done is to take the obligation imposed 

by the Minister in the exemption notice on micro-lenders to 

register with it and unlawfully and without any statutory mandate 

to do so, impose a pre-condition for registration.  That pre-

condition is to require micro lenders to undertake to comply with a 

completely new and more onerous regulatory regime devised by 

the MFRC before they will register the lender.  By contrast, all that 

the law requires is that the lender complies with the exemption 

notice and registers with the MFRC.  That is all that the MFRC 

may lawfully demand.  Nor does the fact that the Minister may 

have been aware of the MFRC’s intended unlawful conduct in this 

regard at the time that he approved it, clothe it with any legal 

validity. 

12. VALIDITY OF THE EXEMPTION NOTICE WAS IN ISSUE 

12.1. In this regard, the SCA held as follows: 

“We are not called upon in this appeal to consider 
whether the Minister was entitled to assert that coercion 
by requiring lenders to submit to that private regulatory 
regime as a pre-condition to engaging in micro-lending 
and we do not do so.  The first respondent has pointedly 
refrained from attacking the validity of the exemption 
notice and the conditions that it contains.” 

Micro Finance Regulatory Council v AAA Investments 
above para 25 
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12.2. This portion of the judgment repeats the same error regarding the 

content of the exemption notice.  As pointed out above, the MFRC 

and not the Minister coerces lenders to submit to the MFRC’S 

private regulatory regime in the form of its original and revised 

rules.  

12.3. In any event, even if the exemption notice can somehow be 

interpreted in the manner which the SCA suggests, the applicant’s 

founding and replying affidavits make it abundantly clear at 

several points that, to the extent that the exemption notice might 

be construed as conferring any power on the MFRC to devise its 

own regulatory regime, it was in conflict with the provisions of the 

Usury Act and the Constitution.  For example, in paragraph 28.2 of 

the applicant’s replying affidavit the following is stated:  

“Nowhere does section 15A of the Usury Act confer on 
the Minister the power to create an entire regulatory 
regime and machinery in respect of the micro finance 
industry nor any power to confer on private bodies 
powers to make and enforce rules governing participants 
in the micro finance industry.  Nor does section 15A 
confer on the Minister, expressly or impliedly, the 
authority to delegate his powers under that section.  
Section 15A simply empowers him and him alone to 
exempt certain categories of money lending transaction 
from the Usury Act.” 

Replying affidavit P Moll: Record Vol 9 p854 
 

12.4.  In those circumstances it is difficult to understand how the SCA 

concluded that “the first respondent has pointedly refrained 
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from attacking the validity of the exemption notice”.  There is 

no evidentiary basis for this conclusion.1 

12.5. Moreover, the applicant was fully entitled to confine its attack to 

the source of the breach of its constitutional rights and the 

frustration of its business enterprise, that being the provisions of 

the revised rules (with a subsidiary attack on the original rules).  

That was the matter before the Court.  If the Court had doubt 

about the validity of the exemption notice, insofar as it (as the 

Court saw it) coerced lenders to comply with the rules, the relief 

                                            
1  This is not the only problematic finding made by the SCA against the applicant 

without any evidentiary basis.  In paragraph 16 of the judgment it found that one of 
the applicant’s principal objections to the revised rules was that they prohibited 
lenders from making loans without first satisfying themselves that the borrower was 
able to make the required repayments.  Contrary to this highly prejudicial finding of 
the SCA, the applicant said the following: 

“42.1 The averments in this paragraph manifest a patronising and 
condescending attitude towards borrowers. 

42.2 There was and is an objective method of determining the borrower’s 
ability to repay the loan.  That is to inquire of the borrower himself or 
herself what his or her commitments are to other creditors.  The vast 
majority of borrowers are responsible, honest citizens who make a 
full disclosure of their commitments and allow a lender to make an 
objective determination of the borrower’s ability to repay. 

42.3 I deny that the applicant or micro lenders generally neither knew nor 
cared whether a borrower had the ability to repay the loan which he 
or she applied for.” 

and later in the replying affidavit: 
“45.1 I deny that it was necessary for a procedure to be devised to inform a 

lender of the extent of an applicant’s indebtedness to another micro 
lender or micro lenders.   

45.2 The proper conduct of the micro lender’s business and the making of 
appropriate inquiries would in the vast majority of cases have 
disclosed this information.   

45.3 The proper conduct of the business of micro lender would preclude a 
micro lender from engaging in reckless lending. 

45.4 Even if I am wrong in this regard (which I deny), it was incumbent 
upon the authorities to pass the necessary laws in a constitutional 
manner to provide solutions for any problems which existed.” 

  (Replying affidavit P Moll Record Vol 9: pp861- 863) 
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sought in the notice of motion obliged it to pursue that enquiry and 

not retreat from it.   

12.6. The possible invalidity of the exemption notice in that respect still 

raised the question of whether the rules were binding.  The 

applicant certainly did not seek to preclude the court from 

pursuing that enquiry.  Indeed, as appears from the above extract, 

the formulation of its case in its founding and replying papers both 

permitted and obliged the SCA to do so.   

12.7. What is more, the applicant’s attack based on the unlawful 

delegation point made it abundantly clear that, insofar as the 

exemption notice purported to bring about the delegation to the 

MFRC of the power to make its rules regulating the exemption 

regime, that delegation was unlawful.  This was canvassed both in 

the founding and replying affidavits and at length in the applicant’s 

argument in the appeal.  Also significant in this regard is 

paragraph 38 of the applicant’s founding affidavit: 

“Moreover, without conceding that the [Minister] could 
confer a rule making power on the [MFRC] in terms of 
section 15A of the Usury Act, scrutiny of paragraph 1.6 of 
the exemption notice reveals that the [Minister] does not 
envisage the [MFRC] exercising any rule making power in 
respect of lenders.” (emphasis added) 

Founding affidavit P Moll: Vol 1 p24 
 

12.8. In paragraphs 39 and 40 the founding affidavit then goes on to 

point out that in any event the exemption notice does not confer 
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any rule making power.  The founding affidavit then continues as 

follows: 

“41 The only legislative power which the [Minister] does 
seek to confer on the [MFRC] is, in paragraph (b), to 
determine ‘accreditation criteria’ which must, in turn, 
be approved by the [Minister]. Those criteria have 
indeed been determined by the [MFRC] and form 
annexure ‘B’ to both the original rules and the revised 
rules.  

42 I am advised and submit that the [Minister] was not 
authorised to confer such a legislative power on the 
[MFRC] and that annexure ‘B’ is accordingly also 
invalid.  This is so both because the Usury Act does 
not authorise the Minister to do so, and because it is 
in breach of the principle of separation of powers 
implicit in the Constitution.” 

 
12.9. It is clear from these paragraphs that the position of the applicant 

was that it did challenge the slightest suggestion in the exemption 

notice of a conferral of coercive or rule making power upon the 

MFRC via the exemption notice.  Accordingly, the SCA’s finding in 

this regard was not in accordance with the evidence before it. 

12.10. In any event, as pointed out above, the exemption notice neither 

confers legislative power on the MFRC nor provides the coercion 

to which the SCA referred. 

13. BREACH OF THE RIGHT TO PRIVACY 

13.1. The SCA held as follows in this regard: 

“The invasion of privacy attack on the revised rules 
relating to the submission of information for purposes of 
the National Loans Register is based on the view that the 
rules operate within the public and constitutional law 
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sphere.  It was never suggested that consent to such a 
rule in the private law context is impermissible either in 
terms of the Constitution or otherwise.  We were in any 
event not called upon to address that question.  In the 
light of the conclusions set out above it is unnecessary 
to consider this point any further.” 

Micro Finance Regulatory Council v AAA Investments 
above para 27 

 
13.2. The court’s finding in this regard was the logical consequence of 

its approach that the matter fell entirely within the realm of 

contract and company law.  For the reasons set out above, that 

approach of the SCA is fundamentally constitutionally flawed.   

13.3. Even if the SCA was correct in holding that the MFRC’s rules were 

valid and binding, based on consensus reached with micro 

lenders, this did not dispose of the privacy attack insofar as it 

concerned borrowers.  Accordingly, the SCA erred in dismissing 

the privacy challenge and it remains to be considered. 

Rules pertaining to the National Loans Register 

13.4. What is particularly significant, in relation to the adjudication of the 

privacy challenge, is that the MFRC concedes in its answering 

affidavit that the transmission of information by the lender to the 

National Loans Register constitutes a breach of the borrower’s 

right to privacy.   

Answering affidavit G Davel Record Vol 4 p355 – 356 para 
80.3.6.1; p371 - 372 para 116 
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13.5. It is submitted that the MFRC’s concession as to a breach of 

borrowers’ privacy is correctly made.  As is pointed out in the 

founding affidavit, the consent provided by the borrower is 

illusory.  This is because rule 6.6 of the revised rules provides 

that when a lender submits data to the National Loans Register, 

he or she is deemed to give a warranty that the borrower has 

consented to the disclosure of the borrowers’ credit record, 

payment history and other confidential information.  Thus, if the 

lender does not obtain the borrowers’ consent, he or she will be in 

breach of the revised rules and potentially subject to disciplinary 

proceedings.  In terms of rule 9.5.4.4, a disciplinary sanction 

might include withdrawal of the lender’s registration, with the 

result that he or she would no longer be able to carry on business 

as a micro-lender under the exemption notice.   

13.6. In those circumstances, no lender will be willing to advance a loan 

to a borrower where he or she is unwilling to provide the 

necessary consent.  The borrower who will often be in desperate 

need of funds will therefore simply have to consent to the 

disclosure. 

Founding affidavit P Moll Record Vol 1 p39– p40 paras 66 
– 68  
 

13.7. This is acknowledged by the MFRC which simply says – 

“The position is simple: should a specific borrower not be 
prepared to have the fact that he made the loan in question 
placed on the NLR, micro-lenders should not extend loans 
to him.” 
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Answering affidavit G Davel Record Vol 4 p372 para 
118 

 

(In passing, it must be noted that this arrangement was brought 

into existence by the MFRC without there being any evidence of 

consultation with borrowers themselves or any opportunity on 

their part to comment on the draft rules.)   

13.8. Moreover, as appears from the Loan Summary form (Annexure 

PDM27”), the consent which is signed by the borrower when 

securing a loan relates only to the disclosure of information “to the 

National Loans Register or any other credit bureau”.  This 

consent would cover neither secondary service providers, such as 

Compuscan and PC Credit, to whom the information may be 

provided, nor the members of the Consumer Credit Association 

whose members will be given access to the information pursuant 

to the agreement which forms annexure “E” to the MFRC’s 

answering affidavit. 

Annexure PDM 27: Record Vol 2 p168 
Answering affidavit G Davel Record Vol 4 p337 para 
60.4; p338 para 60.5; p339 - p341 para 63 
Annexure E to the answering affidavit Record Vol 6 
p593-597  
 

13.9. The breach of privacy in respect of borrowers comes about as a 

result of - 
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13.9.1. rule 4.3.1.1 of the revised rules, obliging the lender to 

consult the information on the National Loans Register 

before advancing a loan; and  

13.9.2. rule 6 regulating the submission of information to the 

National Loans Register and the accessing of 

information in that register. 

Annexure PDM22 Record Vol 2 p150 line 12; p152 line 4 – 
p155 line 5 
 

13.10. The effect of these rules is to require the lender to transmit to the 

MFRC’s National Loans Register and to the relevant credit 

bureaux and secondary operators, information about the borrower 

which is confidential in that it arises from the protected 

relationship between banker/lender and client. 

13.11. It has been recognised in our law that the relationship between 

banker/lender and client is a fiduciary relationship in which 

information imparted or received in confidence is protected from 

disclosure, save in exceptional circumstances. 

Meter Systems Holdings Limited v Venter and Another 
1993 (1) SA 409 (W) at 426 E – G  
Tournier v National Provincial and Union Bank of England 
[1924] 1 KB 461 (CA) 
Hindry v Nedcor Bank Ltd and Another 1999 (2) SA 757 
(W) at 773 G-H 
GS George Consultants and Investments (Pty) Ltd and 
Others v Datasys (Pty) Ltd 1988 (3) SA 726 (W) at 736E-G 
Cylwilnat (Pty) Ltd v Densam (Pty) Ltd 1989 (3) SA 59 (W) 
(left open in Densam (Pty) Ltd v Cylwilnat (Pty) Ltd 1991 
(10 SA 100 (A) at 110A-C 
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Other rules 

13.12. In addition, there are certain other rules which at first glance 

appear to involve a breach of a lender’s right to privacy (a breach 

which, for present purposes, it is conceded would be permitted if 

there is a finding that the MFRC’s rules are validly based on 

consent from lenders) but in fact also concern a breach of the right 

to privacy of borrowers.  This is so because lenders’ 

documentation and information will invariably include confidential 

information of the borrower.  Moreover, even if the consent 

purportedly signed by borrowers when entering into a loan 

agreement is found to be valid, that consent relates to the 

furnishing of information to credit bureaux and the National Loans 

Register and not to the MFRC itself.  

Loan summary Annexure PDM 27 Record Vol 2 p172 

13.13. Rule 3.9 of the revised rules purports to give the MFRC a broad 

discretion to breach confidentiality on public interest grounds or 

“on other grounds considered appropriate by the MFRC”.  The 

answer by the MFRC to the complaint that this is unconstitutional 

is simply a bare denial. 

Founding affidavit P Moll Record Vol 1 p40 para 70  
Answering affidavit G Davel Record Vol 4 p372 para 119  
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13.14. Whilst it is recognised in law that the right to privacy may in 

certain circumstances be limited by public interest considerations, 

rule 3.9 of the revised rules goes much further than this in 

conferring a wide discretion on the MFRC to breach the right to 

privacy when it deems fit.  The breach of the right to privacy in 

this regard is clear.  

Financial Mail v Sage Holdings Ltd 1993 (2) SA 451 (A) at 
463 F – 465 E 
 

13.15. The revised rules also contain powers of entry, inspection, search 

and seizure of documentation which are also in breach of the right 

to privacy of the borrowers whose records are retained in the 

premises of micro lenders subject to the exercise of those 

powers.  These include – 

13.15.1. rule 3.11 of the revised rules which purports to give the 

MFRC, its inspectors, servants and agents wide powers 

to search the businesses of lenders, have access to “all 

relevant documentation and records as may be 

required by the [MFRC]” and to remove such 

documents; 

Annexure PDM 22 Record Vol 2 p145 line 20 - 
27  

13.15.2. rule 6.11.1, which purports to allow the MFRC to 

appoint an independent inspector to investigate a 

lender for compliance with rule 6 and to recover the 

costs of doing so from the lender; and 
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Annexure PDM 22 Record Vol 2 p154 line 23 - 

25 

13.15.3. rule 7.6 purporting to allow the “accredited professional” 

referred to in that rule to provide information pertaining 

to a lender to the MFRC at the latter’s request and at 

the lender’s cost. 

Annexure PDM 22 Record Vol 2 p155 line 22 – 
25 
See also :  
Founding affidavit P Moll Record Vol 1 p40– 
p41 para 71  
Answering affidavit G Davel Record Vol 4 p372 
para 119  

 

13.16. These powers of entry, inspection, search and seizure of 

documentation are not qualified in any way save that they must 

be conducted at “any reasonable time”.  Similar provisions were 

held to constitute a breach of the right to privacy under the interim 

Constitution in Mistry v Interim National Medical and Dental 

Council & Others (1998) (4) SA 1127 (CC) at para 21. 

13.17. The kinds of qualifications which the courts have preferred are 

those requiring: 

13.17.1. a system of prior authorisation before a search warrant 

can be granted (see Hunter v Southam Inc (1985) 11 

DLR (4th) SCC; Park-Ross v Director: Office for 
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Serious Economic Offences 1995 (2) SA 148 (C) at 

169 ff); 

13.17.2. authorisation of entry onto property should generally be 

entrusted to an impartial authority (Hunter v Southam 

Inc above); 

13.17.3. reasonable grounds should be proven to the impartial 

authority justifying the entry, search or seizure; 

Hunter v Southam Inc above at 659 

Investigating Directorate: Serious Economic 
Offences and Others v Hyundai Motor 
Distributors (Pty) Ltd and Others: In Re 
Hyundai Motor Distributors (Pty) Ltd and 
Others v Smit NO and Others 2001 (1) SA 545 
(CC) at paras 49 - 50 

13.17.4. the evidence given before the impartial authority should 

generally be given on oath. 

13.18. None of these requirements are satisfied in the present instance. 

Is the limitation of the right justified? 

13.19. The MFRC relied on the averment that the limitation of the right to 

privacy by the revised rules is justified in terms of section 36 of 

the Constitution. 

Answering affidavit G Davel Record Vol 4 p356 paras 
80.3.6.1 – 81  

 

13.20. The MFRC faces an initial hurdle.  In order to justify a breach of a 

constitutional right, there is a threshold requirement that the 
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limitation must be “in terms of law of general application”.  Where 

there is no law of general application, the violation of the right is 

incapable of being justified. 

Premier, Mpumalanga v Executive Committee, 
Association of State Aided Schools 1999 (2) SA 91 
(CC) at par 42 
August v Electoral Commission 1999 (3) SA 1 (CC) at 
par 23 
Pretoria City Council v Walker 1998 (2) SA363 (CC) at 
par 82 
Hoffman v South African Airways 2001 (1) SA 1 (CC) 
at par 41 
 

13.21. The MFRC’s point of departure is that the rules are not legislative 

in nature.  Hence, there is no law of general application.  We 

nevertheless proceed to consider the question of limitation. 

13.22. The application of the limitation clause involves a process, 

described in S v Makwanyane & Another 1995 (3) SA 391 (CC) 

at para 104 as 

“the weighing up of competing values, and ultimately an 
assessment based on proportionality … which calls for 
the balancing of different interests.” 

 

13.23. The approach is little different under the final Constitution.  

National Coalition for Gay and Lesbian Equality & 
Another v Minister of Justice & Others 1998 (12) BCLR 
1517 (CC) at para 34 - 35 
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13.24. The onus of proving that the limitation on the fundamental right is 

permissible in terms of the limitation clause rests upon the party 

seeking to uphold the limitation. 

S v Zuma & Others 1995 (2) SA 642 (CC) at paras 35 – 38;  
S v Makwanyane & Another 1995 (3) SA 391 (CC) at para 
102. 

 

13.25. The Constitutional Court has indicated that: 

“If factual justification, other than facts of which judicial 
notice may properly be taken, is necessary as a basis for 
establishing justification, it is for the party relying on 
justification to establish those facts and failure to do so 
may result in such party being unable to establish 
justification.” 
De Lange v Smuts NO & Others 1998 (3) SA 785 (CC) at 
para 92 

 

13.26. It is submitted that the revised rules do not survive the test 

required by, and the onus imposed by, section 36 of the 

Constitution.  This is particularly so in the light of the documentary 

evidence attached to the MFRC’s answering affidavit which 

suggests that – 

13.26.1. there is no general problem of over indebtedness in the 

lower to middle income groups;   

Annexure T Record Vol 8 p773 line 11 – 15;  
Annexure V Record Vol 8 p804 – 805  
Replying affidavit P Moll Record Vol 9 p876 
para 69.3.4  
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13.26.2. it is preferable that systems like the National Loans 

Register are operated on a voluntary and not a coercive 

basis; 

Annexure G Record Vol 7 p604 lines 11 – 20  
Replying affidavit P Moll Record Vol 9 p864 – 
865 paras 50.3 – 50.5  

 

13.26.3. a compulsory National Loans Register will not solve 

any problems relating to over-indebtedness; 

Annexure G Record Vol 7 p604 lines 11 – 20  
Replying affidavit P Moll Record Vol 9 p864 – p865 
paras 50.3 – 50.5  
 

13.26.4. to the extent that there may be any over-indebtedness, 

the causes are still unclear; and 

Annexure U Record Vol 8 p798  
Replying affidavit P Moll Record Vol 9 p876 – 
877 para 69.3.5: the reference to page 20 is 
incorrect and should be 26) 

 

13.26.5. the National Loans Register system imposes heavy 

obligations on lenders which go beyond those imposed 

by law in the European Union, Australia, and the United 

States. 

Annexure V Record Vol 8 p801 lines 21 - 28 
Replying affidavit P Moll Record Vol 9 p877 
paras 69.3.6 – 69.3.8  
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13.27. With reference to section 36(1), these documents, put up by the 

MFRC itself, suggest the following: 

13.27.1. the provisions in the revised rules go beyond what is 

reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom; 

13.27.2. the suggested purpose of the limitation ie to deal with 

an alleged general problem of over-indebtedness, is 

based on the wrong information: the MFRC’s own 

statistics confirm that there is no such problem; 

13.27.3. there are clearly less restrictive means available to 

achieve the purpose allegedly sought to be achieved, in 

the form of voluntary loan registration systems; and 

13.27.4. the relation between the limitation and its purpose is 

undermined by the fact that the MFRC’s own reports 

place serious doubt on the efficacy of the compulsory 

system envisaged by the National Loans Register 

system purportedly introduced by the revised rules. 

13.28. It is trite that the right to privacy is important.  Particularly if regard 

is had to the cumulative effect of the invasion of the right to 

privacy contemplated by the impugned provisions of the revised 

rules, the limitation involved is serious in its nature and extent. 

13.29. In the circumstances, it is submitted that the MFRC has failed to 

acquit itself of the onus imposed on it by section 36. 
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14. INVALIDITY OF THE INITIAL RULES  

14.1. The TPD found that the initial or original rules were invalid for the 

same reason that the revised rules were invalid.   

AAA Investments v Micro Finance Regulatory Council 
above at 568C - E 
 

14.2. The SCA found all the rules to be valid and, on the basis of its 

approach, did not need to consider the rules separately.  It is 

submitted that the approach of the TPD was the correct one. 

14.3. In argument before both the TPD and the SCA, the MFRC 

contended that the review of the original rules ought to be refused 

on account of the challenge having been made outside the time 

limits contemplated by section 7 of the PAJA. 

14.4. The PAJA does not apply to the decision to promulgate the 

original rules.  The MFRC adopted the initial rules on 24 June 

1999.  

Answering affidavit G Davel Record Vol 4 p324 para 26.3 

14.5. The PAJA came into force on 30 November 2000.  It does not 

have retrospective effect and therefore cannot form the basis for 

the rejection of the first respondent's attack in this regard.  

Premier Western Cape v Faircape Property Developers (Pty) 
Ltd 2003 (6) SA 13 (SCA) at paragraph 37 

Bullock NO & Others v Provincial Government, North West 
Province & Another 2004 (5) SA 262 (SCA) at paragraph 7 
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Mohammed v Minister of Correctional Services & Others 
2003 (6) SA 169 (SE) at 176A - G 

Ntame v MEC for Social Development, Eastern Cape, and 
two similar cases 2005 (6) SA 248 (E)  

(6) SA 248 (E) Mileka Matinese v MEC, Department of 
Welfare Eastern Cape Province (unreported judgment of the 
South Eastern Cape Local Division dated 10 February 2005 
under Case No. 053/2004 at p14) 

Nokuku Eslina Makalima v MEC for Welfare Eastern Cape 
&Others (unreported judgment of the South Eastern Cape 
Local Division dated 27 January 2005 under Case No. 
052/2004 at paragraphs 6 – 9) 

 

14.6. To the extent that the MFRC relies on the common law ground 

that there was an unreasonable delay in instituting the review 

proceedings, the TPD correctly found that the delay was not 

unreasonable because it was the revised rules which precipitated 

the attack on the original rules. 

AAA Investments v Micro Finance Regulatory Council 
above at 568E-H 

 

14.7. Moreover, it was both logically necessary and in the public interest 

that the court deal with the consequences for the initial rules of the 

declaration of invalidity of the revised rules. 

15. CONCLUSION  

15.1. Having regard to the submissions set out above, the applicant 

submits that leave to appeal ought to be granted. 
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15.2. Insofar as the merits are concerned, it is submitted that the order 

of the SCA should be set aside in its entirety and the order of the 

TPD reinstated. 

15.3. Alternatively, and only in the event of this Court holding that the 

exemption notice conferred an implied power on the MFRC to 

make rules dealing with investigations, sanctions and appeals, it is 

submitted that the appeal should be allowed and the order of the 

SCA substituted by an order as made by the TPD, but excluding 

from its ambit rules 8 and 9 of the original rules (rules 9 and 10 of 

the revised rules cannot survive because they were made in terms 

of rule 3.23 of the original rules).   

15.4. Alternatively, and only in the event of this Court holding that the 

revised rules are invalid solely by reason of the invalidity of rule 

3.23 of the original rules and its employment in the imposition of 

the revised rules, it is submitted that the appeal should be allowed 

and the order of the SCA substituted by paragraphs 1, 3 and 4 of 

the order as made by the TPD (omitting from paragraph 1 the 

words “by reason of … of 1996”). 

15.5. Alternatively, and only in the event of this Court holding that the 

privacy attack alone ought to have succeeded before the SCA, it 

is submitted that the appeal should be allowed and the order of 

the SCA substituted by an order declaring rules 3.2, 3.9, 3.11, 

4.3.1.1, 6 and 7.6 of the revised rules to be unconstitutional and 

invalid and dismissing the MFRC’s conditional counter-application. 
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15.6. In any such events, costs ought to be awarded in favour of the 

applicant, including the costs of two counsel at all stages of the 

proceedings (save for the hearing before the SCA where applicant 

was represented by one counsel), the applicant having been 

substantially successful. 

 

G J MARCUS SC 

A C DODSON 

Chambers, Sandton  

26 January 2005  



 84

Cases 

 

AAA Investments (Pty) Ltd v Micro Finance Regulatory Council & Ano 2004 
(6) SA 557 (T).............................................................................................17 

Attorney General, OFS v Cyril Anderson Investments (Pty) Ltd 1965 (4) SA 
628 A..........................................................................................................22 

August v Electoral Commission 1999 (3) SA 1 (CC)......................................76 

Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs & Others 2004 
(4) SA 490 (CC); 2004 (7) BCLR 687 (CC) ................................................22 

Bullock NO & Others v Provincial Government, North West Province & 
Another 2004 (5) SA 262 (SCA) .................................................................80 

Camps Bay Ratepayers Association & Others v Minister of Planning, Culture 
and Administration, Western Cape & Others 2001 (4) SA 294 (C).............33 

Chairman, Board on Tariffs & Trade & Others v Teltron (Pty) Ltd 1997 (2) SA 
25 (A) .........................................................................................................22 

Claase v Transnet BPK en ŉ Ander 1999 (3) SA 1012 (T) ............................24 

Constitution of the Republic of South Africa Act No. 200 of 1993 ..................19 

Crédit Suisse v Allerdale BC [1996] 4 All ER 129 (CA)..................................33 

Crédit Suisse v Waltham Forest BC [1996] 4 All ER (CA) .............................31 

Cylwilnat (Pty) Ltd v Densam (Pty) Ltd 1989 (3) SA 59 (W) (left open in 
Densam (Pty) Ltd v Cylwilnat (Pty) Ltd 1991 (10 SA 100 (A) .....................71 

Dawnlaan Beleggings (Edms) Bpk v Johannesburg Stock Exchange 1983 (3) 
SA 344 (W).................................................................................................45 

De Lange v Smuts NO & Others 1998 (3) SA 785 (CC) ................................77 

De Lange v Smuts NO and Others 1998 (3) SA 785 (CC); 1998  (7) BCLR 779 
(CC)............................................................................................................20 

Dickinson Motors (Pty) Ltd v Oberholzer 1952 (1) SA 443 (A).......................54 

Executive Council, Western Cape Legislature & Others v President of the 
Republic of South Africa & Others 1995 (4) SA 877 (C) (1995) 10 BCLR 
1289 ...........................................................................................................20 

Executive Council, Western Cape Legislature, and Others v President of the 
Republic of South Africa and Others 1995 (4) SA 877 (CC); 1995 (10) 
BCLR 1289 (CC) ........................................................................................20 



 85

Fedsure Life Assurance Ltd & Others v Greater Johannesburg Transitional 
Metropolitan Council & Others 1999 (1) SA 374 (CC) ................................20 

Financial Mail v Sage Holdings Ltd 1993 (2) SA 451 (A) ...............................73 

GS George Consultants and Investments (Pty) Ltd and Others v Datasys (Pty) 
Ltd 1988 (3) SA 726 (W) ............................................................................71 

Hindry v Nedcor Bank Ltd and Another 1999 (2) SA 757 (W)........................71 

Hoffman v South African Airways 2001 (1) SA 1 (CC) ...................................76 

Hofmeyr v Minister of Justice & Ano 1992 (3) SA 108 (C) at 117E – H 
(confirmed on appeal) Minister of Justice v Hofmeyr 1993 (3) SA 121 (A).22 

Hunter v Southam Inc (1985) 11 DLR (4th) SCC............................................74 

In Re Constitutionality of the Mpumalanga Petitions Bill, 2000 2002 (1) SA 447 
(CC); 2001 (11) BCLR 1126 (CC) ..............................................................20 

In re Constitutionality of the Mpumalanga Petitions Bill, 2000 2002(1) SA 447 
(CC)............................................................................................................31 

Investigating Directorate: Serious Economic Offences and Others v Hyundai 
Motor Distributors (Pty) Ltd and Others: In Re Hyundai Motor Distributors 
(Pty) Ltd and Others v Smit NO and Others 2001 (1) SA 545 (CC)............75 

K v Minister of Safety and Security 2005 (6) SA 419 (CC).............................58 

Meter Systems Holdings Limited v Venter and Another 1993 (1) SA 409 (W)71 

Micro Finance Regulatory Council v AAA Investments (Pty) Ltd and Another 
2006 (1) SA 27 (SCA) ..................................................................................3 

Mileka Matinese v MEC, Department of Welfare Eastern Cape Province 
(unreported judgment of the South Eastern Cape Local Division dated 10 
February 2005 under Case No. 053/2004 ..................................................81 

Minister of Health & Ano v New Clicks South Africa (Pty) Ltd & Others 
unreported judgment of the Constitutional Court dated 30 September 2005 
under Case No. CCT59/04.........................................................................20 

Mistry v Interim National Medical and Dental Council & Others (1998) (4) SA 
1127 (CC)...................................................................................................74 

Mohammed v Minister of Correctional Services & Others 2003 (6) SA 169 
(SE) ............................................................................................................81 

Natal Newspapers (Pty) Ltd and Others v State President of the Republic of 
South Africa and Others 1986 (4) SA 1109 (N) ..........................................27 



 86

National Coalition for Gay and Lesbian Equality & Another v Minister of 
Justice & Others 1998 (12) BCLR 1517 (CC).............................................76 

Nokuku Eslina Makalima v MEC for Welfare Eastern Cape &Others 
(unreported judgment of the South Eastern Cape Local Division dated 27 
January 2005 under Case No. 052/2004....................................................81 

Ntame v MEC for Social Development, Eastern Cape, and two similar cases 
2005 (6) SA 248 (E) ...................................................................................81 

Park-Ross v Director: Office for Serious Economic Offences 1995 (2) SA 148 
(C) ..............................................................................................................75 

Parte Chairperson of The Constitutional Assembly: In Re Certification Of The 
Constitution Of The Republic Of South Africa, 1996 1996 (4) SA 744 (CC); 
1996 (10) BCLR 1253 (CC)........................................................................19 

Pharmaceutical Manufacturers Association of SA & Ano; in re Ex Parte 
President of the Republic of  South Africa & Others 2000 (2) SA 674 (CC) 
(2000) 3 BCLR 241 ....................................................................................21 

Pharmaceutical Manufacturers Association of SA and Another: In re Ex parte 
President of the Republic of South Africa and Others 2000 (2) SA 674 (CC); 
2000 (3) BCLR 241 (CC)............................................................................20 

Pharmaceutical Society of  South Africa & Others v Tshabalala-Msimang & 
Ano NNO; New Clicks South Africa (Pty) Ltd v Minister of Health & Ano 
2005 (3) SA 238 (SCA); 2005 (6) BCLR 576 (SCA) ...................................21 

Poplar Housing and Regeneration Community Association Ltd v Donoghue 
[2001] 4 All ER 604 (CA) ............................................................................45 

Premier Western Cape v Faircape Property Developers (Pty) Ltd 2003 (6) SA 
13 (SCA).....................................................................................................80 

Premier, Mpumalanga v Executive Committee, Association of State Aided 
Schools 1999 (2) SA 91 (CC) .....................................................................76 

President of the Republic of South Africa and Another v Modderklip Boerdery 
(Pty) Ltd (Agri SA and Others, Amici Curiae) 2005 (5) SA 3 (CC); 2005 (8) 
BCLR 786 (CC) ..........................................................................................21 

President of the RSA & Others v  South African Rugby Football Union & 
Others 2000 (1) SA 1 (CC) .........................................................................22 

President of the RSA v Hugo 1997 (4) SA 1 (CC)..........................................20 

Pretoria City Council v Walker 1998 (2) SA363 (CC).....................................76 

R (Heather) v Leonard Cheshire Foundation and Another [2002] 2 All ER 936 
(CA)............................................................................................................45 



 87

R v Chief Constable of Sussex, ex parte International Trader’s Ferry Ltd 
[1999] 1 All ER 129 (HL) ............................................................................56 

R v Panel on Take-overs and Mergers; ex parte Datafin plc [1987] 1 All ER 
564 (CA) .....................................................................................................45 

Rudolph and Another v Commissioner for Inland Revenue and Others 1997 
(4) SA 391 (SCA) .......................................................................................33 

S v Makwanyane & Another 1995 (3) SA 391 (CC) .................................76, 77 

S v Zuma & Others 1995 (2) SA 642 (CC).....................................................77 

Sasfin (Pty) Ltd v Beukes 1989 (1) SA 1 (A)..................................................57 

South African Association of Personal Injury Lawyers v Heath and Others 
2001 (1) SA 883 (CC); 2001 (1) BCLR 77 (CC) .........................................20 

Tournier v National Provincial and Union Bank of England [1924] 1 KB 461 
(CA)............................................................................................................71 

Van der Walt v Metcash Trading Ltd 2002 (4) SA 317 (CC); 2002 (5) BCLR 
454 (CC).....................................................................................................21 

Van Rooyen and Others v The State and Others (General Council of the Bar 
of South Africa Intervening) 2002 (5) SA 246 (CC); 2002 (8) BCLR 810 (CC)
...................................................................................................................20 

Wade & Forsyth Administrative Law ..............................................................22 

Woolf, Jowell and Le Sueur De Smith, Woolf and Jowell’s Principles of 
Judicial Review 1999..................................................................................33 

 

Books and Journals 

A Gabriel Legality as an Incidence of Rule of Law and Constitutional Review 
in Constitutional Democracy in South Africa 1994 – 2004: Essays in Honour of 
the Howard College School of Law      21 

Baxter Administrative Law .............................................................................22 

Christie The Law of Contract 4ed...................................................................38 

Craig Administrative Law 4th edition...............................................................27 

De Ville Judicial Review of Administrative Action in  South Africa .................22 

Law Book Company, Laws of Australia,  (at 25 January 2006) 2 Administrative 
Law.............................................................................................................27 

Mathews Law, Order & Liberty.......................................................................21 


