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JUDGMENT 

PATEL, J 

Introduction 

 

[1] There was a bitter infight amongst the members of Hos+med 

Medical Aid Scheme.  Except for the tenth respondent, the Registrar 
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of Medical Schemes, the other nine respondents have accused the 

applicants of certain misconduct which ultimately culminated in the 

removal of the applicants as trustees of the scheme.  These 

proceedings comprised of an application and a counter-application. 

The applicants claimed that the nine respondents had no right to 

approve their removal as trustees whilst the respondents asserted that 

the scheme should be placed under judicial management.  

 

[2] The matter came before me in the urgent Court.  An order in favour 

of the applicants with costs was granted and the respondents’ 

counter-application was dismissed with costs. 

 

[3] The first to ninth respondents delivered a notice applying for leave to 

appeal and they now seek reasons for the orders made.  The reasons 

for granting the orders are fully set out in this judgment. 

 

The Parties 

 

[4] The first applicant is a medical scheme registered in terms of the 

Medical Schemes Act 131 of 1998 (MSA) and is referred to as “the 

scheme”.  The second to seventh applicants are the trustees of the 

first applicant and are referred to as “the trustees”. 
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[5] The first to eighth respondents are persons who were purportedly 

elected as interim trustees of the first applicant at an annual general 

meeting of the first applicant held on 13 August 2004.  They are 

referred to as “interim trustees”.  The ninth respondent is a person 

who was recently involved in litigation with the applicants 

pertaining to the first applicant’s annual general meeting.   

 

[6] The tenth respondent is the Registrar of Medical Schemes appointed 

as such in terms of section 18 of the MSA and he has a legal interest 

in matter but is not involved in it. 

 

Relief Sought By the Parties 

 

[7] The applicants, as a matter of urgency, sought a rule nisi with 

immediate effect in the following terms: 

 

[7.1] Declaring the decision taken at the general meeting of the 

first applicant held on 13 August 2004 to remove the second 

to seventh applicants as trustees of the first applicant to be 

invalid. 

 



 4

[7.2] Declaring that the election of the first to eighth respondents 

as trustees of the first applicant at the said meeting was 

invalid and had no legal effect. 

 

[7.3] Declaring that the second to seventh applicants are the duly 

appointed trustees of the first applicant. 

 

[8] The first to ninth respondents filed their opposing affidavit together   

with a counter application.  They sought the following relief: 

 

  “1) 

a) Condoning the applicant’s non-compliance with 

the forms, services and time limits prescribed and 

directing that this matter be heard as one of 

urgency under rule 6(12); 

 

b) Granting the respondents leave to join the tenth 

respondent as a respondent for the purpose of this 

counter-application; 

 

 

2) Declaring that: 
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a) the sixth and seventh applicants ceased to hold the 

office of trustees of the first applicant three years 

after the date of their assuming such office, i.e. that 

their terms of office terminated on 13 June 2004; 

 

b) the purported re-appointment of the sixth and 

seventh applicants as trustees of the first applicant 

on 2 July 2004 is invalid and of no force or effect; 

 

c) those provisions of the Registered Rules which 

conflict with the Model Rules ceased to be of force 

or effect on 26 April 2004, alternatively, 1 January 

2004 from which date the equivalent provisions of 

the Model Rules became the governing Rules of 

the first applicant; 

 

d) the Model Rules, read together with the Registered 

Rules in the manner set out at 2.3 above, are 

presently the Rules of the first applicant in lawful 

force and have governed the medical scheme of the 
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first applicant with effect from 26 April 2004, 

alternatively, 1 January 2004; 

 

e) the Registrar, acting in terms of the powers 

conferred on him by s31(4)(b) of the Act, ordered 

in circular letter 6 of 2004 dated 25 February 2004 

that the first respondent apply the Model Rules 

read together with the Registered Rules in the 

manner set out in 2.3 above, as a result of which 

the Model Rules so read together with the 

Registered Rules are presently the Rules in lawful 

force and have governed the medical scheme of the 

first applicant with effect from 26 April 2004, 

alternatively, 1 January 2004. 

 

f) the motion of no confidence in the board of 

trustees of the first applicant was validly carried by 

the annual general meeting of first applicant on 13 

August 2004.   

 

g) the motion passed at the annual general meeting of 

the first applicant on 13 August 2004 to remove as 
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trustees those persons who were members of the 

board of trustees of the first applicant at the time of 

such motion was validly carried, as a result of 

which such persons ceased to be trustees of the 

first applicant; 

 

h) the election at the annual general meeting of the 

first applicant on 13 August 2004 of first, second, 

fifth, and sixth respondents as the specialist 

trustees was validly conducted and the said 

respondents elected as specialist trustees were 

validly elected to such office; 

 

i) the election at the annual general meeting of the 

first applicant on 13 August 2004 of the third, 

fourth, seventh and eighth respondents as member 

trustees was validly conducted and the said 

respondents elected as member trustees were 

validly elected to such office; 

 

3) Alternatively to 2.7 [sic] above:  and if the court finds 

that any of the applicants remain in office as trustees: 
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a) declaring that such applicants are guilty of 

misconduct as envisaged by rule 17.11.4 of the 

Registered Rules, and/or rule 18.16.4 of the Model 

Rules; 

 

b) directing that such applicants are removed from 

office as trustees of the first applicant; 

 

c) appointing the first, fourth, seventh and eighth 

respondents and such other fit and proper persons 

as may be necessary to bring the number to eight 

persons to hold office as trustees of the first 

applicant, pending the outcome of a special general 

meeting of the first applicant to be held by no later 

than 30 September 2004. 

 

4) Alternatively to prayers 3.1 to 3.3 [sic] above:  and if 

it is held by the court that any of the applicants are 

entitled to continue to serve as trustees of the first 

applicant and in any event: 
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Granting leave to the respondents in terms of s51(3) 

read with s51(4)(d) of the Medical Schemes Act, 131 

of 1998 (“the Act”) to apply to court for an order: 

 

a) placing the first applicant under judicial 

management in terms of section 52 of the Act; 

 

b) directing the Master of the Supreme Court to 

appoint a judicial manager to the first applicant;  

 

c) declaring that from the date of the judicial 

manager’s appointment, the judicial manager shall 

be vested with the management of the first 

respondent’s affairs and all other persons vested 

with the management of the fist respondent’s 

affairs shall be divested thereof; 

 

d) declaring that the judicial manager shall in addition 

be vested with the following powers and duties: 

 

i) to consult with the Registrar, the 

members of the first applicant and any 
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other stakeholder for the purpose of 

formulating and adopting for the first 

applicant a set of rules in terms as 

close to the Model Rules as 

circumstances may allow in 

accordance with the provisions of 

section 31 of the Act; 

 

ii) to inform members of the first 

applicant that a special general 

meeting of the first applicant is to be 

held by no later than 30 September 

2004 to elect a new board of trustees 

for first applicant; 

 

iii) to distribute the necessary notice of 

such special general meeting and the 

agenda of the business to be 

conducted at the meeting so as to give 

members of first applicant reasonable 

notice thereof; 
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iv) to convene the meeting for this 

purpose, ensure that the business of 

the meeting is carried out in an 

orderly fashion; and 

 

v) To report to this court within 10 days 

of such meeting of the business there 

concluded. 

 

e) The judicial manager shall further have the 

power to approach the court for any variation or 

addition to his powers as may be necessary or 

desirable.  

 

f) Upon receipt of the judicial manager’s report 

aforesaid the first applicant may be released 

from judicial management, whereupon the 

management of the first applicant’s business 

shall be vested in the trustees elected at the 

special general meeting referred to above. 
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5) Directing the second to seventh applicants, jointly and 

severally and in their personal capacities to pay the 

costs hereof; 

 

6) Other and/or alternative relief.”   

 

Court Order 

 

[9] The trustees of a medical scheme have judiciary duties towards the 

members of the scheme.  It has about 33000 members paying 

approximately R550 million per annum in medical aid contributions.  

In the interest of the members the matter was one of utmost urgency 

since it required clarification as to clarify who was in control of the 

affairs of the scheme.  There was no doubt that the scheme could not 

function properly whilst the infight persisted between the two 

factions.  The bitter acrimony surely was indeed detrimental to the 

general body of the scheme’s member.  It was certainly not in their 

best interest and welfare.   

 

[10] Therefore, upon careful consideration the following order was made: 

 

  “A. AD MAIN APPLICATION 
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1. That the decision taken at the annual general 

meeting of the first applicant, held on 13 August 

2004, in removing the second to the seventh 

applicants as trustees of the first applicant is 

invalid; 

2. That the election of the first to the eight 

respondents as trustees of the first applicant, at 

the meeting of 13 August 2004, is invalid and of 

no legal effect: 

3. That the second to seventh applicants are the duly 

appointed trustees of the first applicant: 

4. That the orders referred to in paragraphs 1,2 and 

3 be advertised and communicated by means of: 

4.1 Publications in the Sowetan and Sun 

Newspapers; 

4.2 Notices at the First Applicant’s head 

offices; 

4.3 … 

5. That the first to the ninth respondents are, jointly and 

severally, to pay the costs to the second and to the 

seventh applicants. 
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6. That the full costs incurred by the tenth 

respondents in preparing the affidavits, 

consultations and appearance shall be paid by 

the first applicant on an attorney and client 

scale and such costs shall include the costs of 

two counsel. 

  

  B. AD COUNTER APPLICAITON 

 

7. That the first to the ninth respondents’ counter-

application is dismissed with costs and the said 

respondents are jointly and severally, to pay the 

said costs to the second to the seventh 

applicant.” 

 

Factual background 

 

[11] To fulfil the statutory functions of the scheme, the trustees engage an 

administrator to administer the affairs of the scheme.  Its erstwhile 

administrator was Thebe Ya Bophelo Healthcare Administrators 

(Pty) Ltd referred to as “Thebe”.  It was appointed in terms of a 

written administration agreement which, inter alia, recorded that the 
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agreement would commence on 1 May 2003 and terminate on 30 

June 2004.  However, in order to identify a suitable successor to 

Thebe, the trustees identified nine potential administrators, including 

Thebe.  About 14 February 2004 the auditors assisting the trustees 

shortlisted four prospective candidates, including Thebe.  

Subsequently, on or about 25 February 2004, the first respondent 

launched an urgent application1 in two parts in the WLD against the 

scheme and its principal officer bearers for an order interdicting and 

restraining the scheme from taking any decision in appointing an 

administrator other than Thebe, pending the outcome of the holding 

of a special general meeting which had been called for. 

 

[12] The requisition for convening the special general meeting recorded 

that- 

 

  “1.2 The Rules of the Scheme do not provide for the 

removal of trustees other than in circumstances by 

section 17.11.8 of the Scheme.” 

 

   and 

 

                                                 
1 Ndzipho Kalipa v Host Med Medical Aid Scheme and Petsane Velaphi, WLD case no: 4086/04 
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  “1.4 We, the undersigned requisitionists, require the Board 

of Trustees to consider the meeting to decide upon the 

amendment of the rules to provide for the removal of a 

Trustee of a Board of Trustees on a majority vote of 

members forming a quorum at a special general 

meeting, which amendment is to have immediate 

effect.”  

    

   and: 

 

  “6. Removal of Trustees: 

 

   In light of all of the above, the meeting consider and 

decide upon the removal of one or more of the 

Trustees and the immediate appointment of interim 

‘caretaker’ Trustees until the matter can be more fully 

dealt with at the Annual General Meeting to be held in 

June 2004.” 

 

[13] The first respondent, Ndzipho Kalipa was aware that members had 

no powers to remove a trustee.  Since the appointment of a new 

administrator was not imminent at that time, an undertaking was 
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given that no decision to appoint an administrator would be made 

before 27 March 2004.  But, during April 2004 Thebe launched an 

urgent application2 in the WLD for an interdict to restrain the 

scheme from announcing its decision in respect of the appointment 

of an administrator to replace Thebe, pending proceedings to have 

the evaluation and selection process set aside.   

 

[14] Thebe alleged that certain of the trustees received money from 

Allcare, one of the short listed candidates, in order to influence their 

decision making.  On 25 May 2004, Labe J dismissed the application 

with costs.  This prompted the first respondent to re-enrol his 

application by filing a supplementary founding affidavit and 

amending the initial relief it sought in order to provide for a 

temporary interdict pending the first applicant’s annual general 

meeting which was to be held on 1 July 2004.  Rabi J dismissed this 

application with costs on 4 June 2004 since that first respondent did 

not make out a prima facie case in his founding papers. 

 

[15] The scheme’s annual general meeting was scheduled for 30 July 

2004, but because of delays caused by the litigation, the appointment 

of a new administrator was not finalised and it became apparent that 
                                                 
2 Thebe Ya Bophelo Healthcare Administrators v Hos+med Medical Aid Scheme and Others, WLD 
case no: 2004/6802. 
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this could be possible before the scheduled date of the meeting.  

Under the circumstances, the trustees decided to postpone the annual 

general meeting in order to be in a position to report to the members 

on the selection of a new administrator.  This was in accordance with 

a prior recommendation of the members of the scheme on that the 

appointment of a new administrator had to be investigated.  

Consequently, this lead to a further application brought by Sally 

Petersen, the ninth applicant in the WLD.  In this application she 

sought an order compelling the trustees to proceed with the annual 

general meeting on 30 July 2004.  The application was enrolled for 

29 July 2004 and it was opposed by the applicants.  An agreement 

was reached between the parties which was made an order of court 

and in terms which it was agreed that the annual general meeting 

would be postponed to 13 August 2004. 

 

[16] Before the decision to postpone the annual general meeting was 

communicated to the members, a letter from attorneys Chuene 

Kwinana Motsatse Inc. (they also acted as attorneys for the first 

respondent in the application which came before Rabi J), was 

forwarded to the first applicant’s principal officer.  Accompanying 

the letter was an annexure containing two proposed resolutions to be 
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placed on the agenda for the annual general meeting.  The proposed 

resolutions were in the following terms: 

 

  “2. Proposal: 

 

2.1 The members are entitled in the terms of the 

Model Rules to elect four professional trustees 

to replace the previous four professional 

trustees whose term of office has now expired 

and where two or such professional trustees 

have now resigned and were not replaced. 

 

2.2 The members propose that Thembani Ndzipho 

Kalipa, Dr. Johnson Jerry Mahlangu, Kgabutle 

David Maimane and Godfrye Obed Letlape be 

elected as trustees of the scheme, and that 

members attending the AGM be required to 

vote on their election. 

 

2.3 ... 

 

A. Second Proposed Resolution: 
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1. The members have previously expressed their 

dissatisfaction regarding the conduct of the 

present Board of Trustees. 

 

2. The members will propose a vote of no 

confidence in the present Board of Trustees. 

 

3. …” 

 

[17] On 12 August 2004 the applicants’ attorneys forwarded a letter to 

Mr. Chuene pointing out that the scheme’s rule made no provision 

rules for the election of four professional trustees by the members, 

one of them being the first respondent.  In order to avoid 

confrontation, it was thereafter agreed that joint security would be 

provided at the annual general meeting. 

 

[18] At the annual general meeting after the acceptance of the resolution 

of no confidence in the trustees, the meeting voted to remove the 

trustees, notwithstanding that their removal was not an agenda item. 
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Relevant Provision of the Medical Schemes Act and the First Applicant’s 

Rules:     

 

[19] The relevant provisions of the MSA and the schemes rules are 

pertinent for present purposes.  Section 24 deals with the 

registration of a medical scheme by the Registrar.  Sub-section 

(3)(a) and (6) provides, inter alia that the Council for Medical 

Schemes (“the Council”) must be satisfied that the members of the 

board of trustees and the principal officer of the scheme are fit and 

proper persons to hold the offices and that the scheme complies 

with or will be able to comply with any provision of the statute.   

 

[20] Chapter 5 if the MSA deals with the rules of a scheme.  Section 

29(1)(1) and (k) provide that the Registrar shall not register a 

medical scheme unless provision is made in the scheme’s rules for 

the appointment or election of a board of trustees consisting of 

persons who are fit and proper to manage the business 

contemplated by the scheme and the amendment of the rules in 

accordance with the provisions of section 31.  This latter section 

deals with the amendment of a scheme’s rules and provide that no 

amendment, rescission or addition of any rule shall be valid unless 

it has been approved by the Registrar in accordance with any 
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directive given by the council and registered as contemplated in 

section 31(3).  Further, section 32 provides that the rules of a 

scheme and any amendment to it shall be binding on the scheme, 

its members and officers and any person who claims any benefit 

under the rules or whose claim is derived from a person so claimed.   

 

[21] Section 57 deals with general provisions on governance of a 

scheme.  The section in part reads, as follows:  

 

  “57 General Provisions of Governance: 

 

(1) Every medical scheme shall have a board of 

trustees consisting of persons who are fit and 

proper to manage the business contemplated 

by the medical scheme in accordance with 

the applicable laws and the rules of such 

medical scheme; 

 

(2) At least 50% of the members of the board of 

trustees shall be elected from amongst 

members.” 
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[22] The Scheme’s rules were approved and registered in accordance 

with the provisions of the MSA.  Rule 17 provides for the 

management of the affairs of the first applicant.  The pertinent 

parts of Rule 17 are that: 

 

“17.1 The affairs of the Scheme shall be managed according 

to these Rules by a Board of Trustees, composed of 

eight persons who are fit and proper to manage the 

Scheme and consists of; 

 

17.1.1 Four members elected for a period of three 

years from a list of nominated candidates at an 

Annual General Meeting; 

 

17.1.2 Four persons to be appointed by the elected 

trustees to provide specialised and business 

skills and to hold office for three years; 

 

17.1.3 The retiring members shall be eligible for re-

election. 

… 
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17.4 The Board of Trustees shall have the power to fill any 

casual vacancy, which may occur during its term of 

office.  A person so appointed shall retire at the first 

ensuing Annual General Meeting and that meeting 

shall fill the vacancy for the unexpired period of office 

of the vacating member; 

 

17.11 A member of the Board of Trustees shall cease to hold 

office if … 

… 

17.11.4 He is removed by the Court from any 

office of trust on account of misconduct; 

or … 

… 

17.11.8 He is removed from office by the Council 

in terms of section 46 of the Act.” 

  

[23] Section 46 of MSD provides that the Council may, by notice in 

writing, remove from office a member of the board of trustees if it 

has sufficient reason to believe that the person concerned is not fit 

and proper to hold the office of trustee.  The section provides 

further that the Council shall before issuing a notice of removal 
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furnish the person with full details of all the information in 

possession of the Council and afford the person an opportunity to 

comment thereon.   

 

[24] An analysis of the statutory provisions that members of a scheme 

have no power to remove trustees at an annual general meeting or 

in any other matter.  It is iterated that the first respondent is aware 

of that the meeting did not have the right to dismiss any trustees.  

This right according to the provisions of the MSA and the rules of 

the scheme could only be executed by the Registrar after the 

prescribed procedures had been followed3. 

 

 

Model Rules 

 

[25] The Council for Medical Schemes issues model rules, which are 

amended from time to time.  In an explanatory memorandum to the 

current model rules the following is stated: 

 

“The model rules serve as a guide to stakeholders for 

complying with the Act, regulations framed thereunder, 

                                                 
3 See:  Kalipa v Hos+Med Medical Aid Scheme and Another, supra at pages4-5; 7. 
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common law provisions, sound corporate government 

practices and various internal policy decisions which provide 

clarity on matters affecting the relationship between the 

scheme and the members in a practical manner. 

  

The main objective is to provide a consistent sequence of 

logical rules which govern the legal relationship between the 

medical scheme and its members.  As indicated before, this 

document is dynamic and will be modified from time to 

time.  This version incorporates the latest amendment to the 

Medical Schemes Act and regulations which came into force 

on 1 January 2003.” 

 

[26] In circular letter 6 of 2004, which was addressed to all medical 

schemes, the Council indicated: 

   

 “The model rules have been amended to comply with revised 

legislation and incorporate a comprehensive explanatory 

memorandum.   

   

… 
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Trustees are requested to align their scheme constitutions 

with this document and submit their rule amendments with 

effect from 1 January 2004 within 60 days from date hereof. 

    

 After the affective date and until rule changes are made, the 

provisions of the amended legislation will prevail over 

inconsistencies contained in the rules.” 

 

[22] The model rules also do not provide for the removal of trustees by 

members.  Model Rule 18(4) indicates that all trustees shall be 

elected by the members of the scheme provided that at least fifty 

percent of the trustees shall be members of the scheme.  This 

differs from the first applicant’s Rule 17.1 which provides that four 

trustees will be elected by members at an annual general meeting 

and that the elected trustees will then appoint four expert trustees. 

 

[27] The Counsel further submitted that the Council does not have the 

power to prescribe rules to a medical scheme.  The first applicant’s 

existing rules comply with the provisions of the MSA and have 

been registered in terms of the provisions of section 29(1).  These 

rules have not been amended in terms of the provisions of section 
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31.  The model rules serve as a guide to stakeholders to comply 

with the statutory provision.   

 

[28] It was against this backdrop that the applicants contended that first, 

the rules prevailing at time of the annual general meeting on 13 

August 2004 were the first applicant’s rules that were registered 

with the Registrar in terms of section 31.  Secondly, the Scheme’s 

proposed new rules had neither been submitted to nor approved by 

the Registrar in accordance with section 31 and were consequently 

not valid.  Thirdly, the model rules constituted no more than a 

guide to stakeholders for complying with the MSA and did not 

supersede or replace the Scheme’s registered rules. Fourthly, in 

any event, neither the registered rules, the proposed new rules nor 

the model rules make provision for the removal of trustees from 

their office as trustees by members.   

 

Removal of Trustees 

 

[29] The second to fifth applicants are elected trustees in terms of the 

provisions of rule 17.1.1.  The sixth and seventh applicants were 

specialist trustees appointed in terms of the provisions of rule 

17.1.2 and their term of office was to expire on 6 July 2004, but at 
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a trustees meeting held on 2 July 2004 they were reappointed as 

specialist trustees.  Thus, Mr. Swart argued that the first proposed 

resolution was premised on a wrong assumption that the members 

of the Scheme were entitled to elect expert trustees.  However, the 

members did not purport to act in terms of this resolution when 

they elected the interim trustees, but rather on a perceived right to 

remove trustees at an annual general meeting and to appoint new 

trustees. 

 

[30] The removal of the trustees was not an agenda item.  Since it was 

not an agenda item it rendered the decision for the removal of the 

trustees invalid4.  In my view, the members did not have the power 

to remove the trustees at an annual general meeting.  The 

respondents were aware that the removal of the trustees did not 

form an agenda item but nevertheless they proceeded to do what 

was not legally permissible. 

 

[31] The respondents contended that a resolution adopted by a general 

meeting was binding on all members of the scheme and as such by 

parity of reasoning, a resolution adopted by a general meeting to 

remove the first applicant’s trustees was consequently binding on 
                                                 
4 Kwa-Zulu Natal Medical Scheme and Others v Solomuzi and Others.  (Unreported judgment in case no 2199/03 
NPD page 24 et seq. 
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its members.  In support of this contention they relied on rule 28.1 

of the first applicant’s registered rules.  It provides that:  “… a 

resolution so adopted shall be binding on all the members.”  

Further to fortify their contention they also relied on rule 27 in 

submitting that the validity and binding nature of a resolution 

adopted by a general meeting was implied in that rule.  The 

respondent’s contention was contrived because first, section 29 

enjoins a medical scheme to make provision in its rules for, inter 

alia, the appointment, removal from office, powers and 

remuneration of officers of a medical scheme.  The definition of 

“officer” in the MSA means, inter alia, any member of a board of 

trustees.  The Scheme’s rules indeed make provision for the 

removal from office of its trustees as is required by section 29.  

Rule 17.11.8 provides for the removal of a trustee by the council in 

terms of section 46 of the MSA.  The Scheme’s rules certainly 

comply with section 29.  In this context, a remedy for the removal 

of trustees is available to the respondents. In the face of rule 

17.11.8 there surely cannot be any room for importing an implied 
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provision which the respondents sought to do5.  It is trite that a tacit 

term cannot be imported in contradiction of an express term.6  

 

[32] Secondly, a new board of trustees was purportedly elected at the 

annual general meeting on 13 August 2004.  The newly elected 

trustees constituted “the interim board”.  It proceeded to approve a 

new set of rules which were submitted to the Registrar for 

approval.  Rule 19.14.9 of the new rules stated that a member of 

the board of trustees shall cease to hold office: 

 

“19.14.9 He/she is removed from office pursuant to a 

resolution of members at a general meeting of 

members; provided that no such resolution may 

be moved at any such meeting unless he/she 

receives at least 30 days before the date of such 

meeting, notice of the proposed resolution and 

of the substance of the grounds upon which 

such proposed resolution will be moved.” 

 

                                                 
5 Rashid v Durban Dity Council 1975 (3) SA 920 (D) at 925B. Smith & Another v Van Reenen Steel (Pty) Ltd & 
Another 2002 (2) SA 615 (D) at 623E-F; Kwa-Zulu Natal Medical Scheme and Others v Solumuzi and Others, 
supra, et seq. 
6 FJ Hawkes & Co Ltd v Nagel 1957 (3) SA 126 (W) at 132; Robin v Guarantee Life Assurance Co Ltd 
1984 (4) SA 559 (AD) at 567A-F 
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[33] Surely, there was no compelling reason for the interim board to 

introduce this new rule since the Scheme’s rules 27 and 28 which 

were registered rules in any event authorised the removal of 

trustees. In terms of the MSA and the first applicant’s rules, the 

second to seventh applicants could not be validly removed from 

office by members at any annual general meeting.  However, 

assuming that even if it is important that the Scheme’s trustees 

could be removed by members at a general meeting then it is 

implicit that the trustees should have been afforded an opportunity 

to respond to any prejudicial allegations upon which their removal 

was based. 

 

[34] The respondents’ argument that the second to seventh applicants 

could be removed from their office as trustees by members at a 

general meeting was fallacious to say the least. What was 

significant was that the respondents knew, prior to 13 August 2004, 

that the second to seventh applicants could not be removed as the 

trustees of the first applicant by members at a general meeting 

because Rabie J found that a general meeting of members of the 

Scheme did not have the right to dismiss any trustee in terms of the 

MSA or the rules. Notwithstanding this knowledge, the 

respondents did what they knew to be illegal.  In fact, it was 
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acknowledged on behalf of the first respondent during the Kalipa 

application7 that the general meeting would not have the right to 

dismiss any trustee of the first applicant.  Mr Swart rightly 

submitted that the respondents were aware of the illegality of their 

conduct that they sought albeit invalidly to introduce a rule in the 

Scheme’s rules entitling members at a general meeting to remove a 

member of the board of trustees.  This was indeed an 

impermissible and an unlawful conduct. 

 

Respondent’s Counter Application 

 

[35] The respondents’ filed their answering affidavit together with a 

counter-application on 26 August 2004 inspite the applicants’ 

notice of motion requested that the respondents file an answer by 

no later than Monday 23 August 2004 at noon.  Notwithstanding 

the request to file answering papers timeously the respondents’ 

failed to comply with the directive8.  Because of the respondents’ 

failure to file their papers timeously, I am of the view that the 

counter-application was not urgent and stands to be struck off.   

 

                                                 
7 Ndzipho Kalipa v Host Med Medical Aid Scheme and Petsane Velaphi, WLD case no: 4086/04 
8 Repulikense Publikasies (Edms) Bpk v Afrikaanse Pers Publikasies 1972 (1) SA 773 (AD) at 782A-D.   
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[36] Analysis of the respondents’ counter-application the pertinent 

question was whether the trustees were validly removed.  It was 

manifestly apparent that the respondents attempted to deflect the 

real issue by contending for an interpretation of the rules contrary 

to the findings of Rabie J as well as the provisions of the MSA, the 

rules.  The respondents’ attempt was unsustainable.  Inspite of this 

impediment the respondents to ought to have been aware that the 

removal of trustees by members at general meetings could not pass  

muster, under the circumstances they then sought to import a 

constitutional argument for the interpretation of the rules.  What 

was startlingly absent from the argument advanced on behalf of  

the respondents that the registered and applicable rules were not 

consistent of the freedom of association of the Scheme’s members.  

In the absence of compelling argument to comply with 

constitutional objectives.  I need to say no more on this aspect. 

 

[37] The respondents’ stratagem was to divert attention away from the 

grounds for the relief which the applicants sought.  The former 

raised points in limine regarding the applicants locus standi and 

whether the first respondents board was quorate and, hence, 

competent to take valid decisions.  These points were meritless 

since the second to seventh applicants continued to be the trustees 
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of the first applicant and permitted to litigate in their capacities as 

such requisite locus standi to bring the present application.  They 

as the first applicants trustees, unanimously resolved on 14 August 

2004 to bring these proceedings on the first applicant’s behalf  and 

were quorate for purposes of the resolution to bring the present 

application on behalf of the first applicant and the other decisions 

taken by first applicants’ the board of trustees.  Rule 17.1 provides 

that the affairs of the first applicant shall be managed according to 

the rules by a board of trustees composed of eight persons who are 

fit and proper to manage the scheme and consists of four persons to 

be appointed by the elected trustees to provide specialised and 

business skills and to hold office for three years and four members 

elected for a period of three years form a list of nominated 

candidates at an annual general meeting.   

 

[38] The second and seventh applicants were appointed as specialist 

trustees by the first applicant’s board on 13 July 2001.  They were 

unanimously re-appointed by the elected members of the board on 

4 July 2004.  As the trustees they were elected and appointed in 

accordance with the first applicant’s rules and the vacancies on the 

board did not render the board inquorate.  Therefore, the resolution 

of the first applicant’s board of trustees to institute the present 
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proceedings was validly taken.  I find that the respondents’ 

objection to the applicants’ locus standi could not be upheld. 

 

Removal of Trustees on Allegations of Misconduct 

 

[39] The respondents seek the removal of the second to seventh 

applicants as trustees on the basis of their alleged corruption, 

mismanagement, irregularity and misconduct.  The second to 

seventh applicants have denied the allegations of misconduct and 

corruption.  It is not necessary to consider the panoply of 

allegations because the tenth respondent, the Registrar of Medical 

Schemes was requested to investigate the alleged complainants 

against the second to seventh applicants by the respondents.  The 

Registrar requested the respondents to substantiate the allegations 

in order to enable him pursue the investigation.  The respondents 

failed to respondent and under the circumstances the Registrar was 

unable to conduct an investigation.   

 

Further, the allegations of misconduct need to be contextualised in 

terms of section 46 of the MSA.  This section enjoins the council to 

furnish a trustee with full details of all the information in its 

possession and to afford the person an opportunity to comment on 
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it before a decision is taken.  The audi alteram partem principle 

was not adopted at the annual general meeting on 13 August 2004 

since the second to seventh applicants were denied the right to be 

heard.  There is no merit in the allegations of misconduct.  The 

board of trustees conducted itself in accordance with the registered 

rules and the MSA.  Furthermore.    Section 31(2) is quite clear and 

provides that no amendment, rescission or addition of any rule 

referred to in sub-section (1) of the section shall be valid unless it 

has been approved by the Registrar in accordance with any 

directive given by the council and registered as contemplated in 

section 31(3) of the MSA.  The new rules were not submitted to the 

Registrar for approval and have not been registered in accordance 

with section 31(3).  It is also common cause that the Registrar has 

not ordered the first applicant to amend its rules in accordance with 

the provisions of section 31(4).  The circular letter 6 of 2004 is not 

an order to the applicant as contemplated in terms of section 31(4).  

In any event, such an order by the Registrar is only permissible 

where any rule of the scheme, in his opinion is being applied in a 

manner which is inconsistent with the provisions of the MSA.  

 

[40] The respondents’ contention is that the formulation of the new 

rules evidences misconduct on the part of the second to seventh 
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applicants.  This contention is rejected because first, the new rules 

have not been submitted to the Registrar for approval and 

registration in terms of section 31(2).  Secondly, the Registrar is 

empowered to reject any amendment, rescission or addition of any 

rules in terms of section 31(3)(b).  Thirdly, when the new rules are 

ultimately submitted to the Registrar in terms of section 31, they 

must comply with the provisions of the MSA.  Fourthly, it is the 

right of any member of the first applicant to make representations 

to the Council or the Registrar when the new rules come up for 

approval. 

 

[41] The respondents’ further contention it is that the second to seventh 

applicants are guilty of misconduct since the chairman’s report was 

misleading pertaining to the rules.  The tenor of the report is that it 

could not be that the existing rules were merely substituted with the 

model rules.  The Chairman’s report specifically records that the 

amended rules are available for viewing at the first applicant’s 

office.  However, it was open to any member of the first applicant 

to ascertain from the Registrar or the first respondent regarding 

which rules were the registered rules.  Therefore, the respondents’ 

contention was untenable.   
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[42] The respondents’ assertion that the second to seventh applicants are 

“clinging to power” by not incorporating rule 18.4 of the model 

rules in the new rules is without foundation.  Rule 18.4 of the 

model rules indicates that all trustees shall be elected by the 

members of the scheme.  It is not a requirement in terms of the 

MSA.  Section 29 prescribes provisions which must be included in 

the rules of a medical scheme.  This includes rules relating to the 

appointment or election of a board of trustees; and the 

appointment, removal from office, powers and remuneration of 

officers (which includes trustees) of the medical scheme.  Section 

29 does not prescribe that trustees should all be elected by 

members of the scheme.  The definition of board of trustees in 

section 1 of the MSA it envisages the existence of elected and 

appointed trustees.  The definition reads that: 

 

“Board of trustees means the board of trustees charged with 

the managing of the affairs of a medical scheme, and which 

has been elected or appointed under its rules.” 

 

Therefore, by virtue of the statutory definition it is permissible for 

the trustees to approve rules which make provision for elected and 

appointed trustees. 
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[43] A further charge by the respondents against the first to seventh 

application is failure to fill vacancies on the board of trustees 

tantamounting to misconduct.  With the resignation of De Beer, the 

board of trustees of the first applicant were of the opinion that he 

should be replaced with an orthodontist.  One was approached but 

did not avail himself of the position.  The first applicant’s board of 

trustees were empowered, but not obliged, to fill any vacancy on 

the board in terms of the rules.  The second to seventh applicants 

were of the view that it would be highly unlikely that any specialist 

trustee of the right calibre would accept an appointment as trustee 

in circumstances where litigation had been instituted and was 

imminent pertaining to the appointment of a new administrator.  

There was no fiduciary duty on the second to seventh applicants to 

ensure a compliment of eight trustees on the board.  Without eight 

trustees, the board remained quorate in terms of its rules and could 

validly conduct its business.  

 

[44] Rule 28.1.1 of the registered rules requires of the first applicant to 

hold an annual general meeting of members by 1 June of each year.  

However, the rule is qualified as follows: 
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  “… unless the trustees for good reason agree to a later date.” 

 

[45] Thus, it permissible for the first applicant’s trustees to postpone an 

annual general meeting beyond 1 June provided there is good 

reason to do so.  This is acknowledged by the respondents.  The 

second to seventh applicants relying on rule 27.1.1 agreed to 

convene the annual general meeting.  This was because of delays 

caused by the litigation.  Further, the appointment of a new 

administrator for the first applicant was not finalised by the board 

of trustees prior to the scheduled date of the annual general 

meeting.  The board of trustees wanted to be in a position to report 

to the members on the selection of a new administrator at the 

annual general meeting took place.  This was in accordance with 

the recommendation of the annual general meeting held during 

2003.  The trustees, therefore had good reason to postpone the 

meeting.  Thus, in my view this decision to do so certainly did not 

constitute misconduct. 

 

[46] The respondents in the counter-application are in essence seeking a 

declaration that the second to seventh applicants are removed from 
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office as the first applicant’s trustees (prayer 3(b)).  Friedman J, in 

Hoppen and Others v Shub and Others9 said: 

 

  “I turn, nest, to the question of the removal from office of 

the trustees.  The principles to be applied by a Court in deciding 

whether or not to remove a trustee from office were considered in 

Sackville West v Nourse and Another 1925 AD 516.  Solomon ACJ 

referred to the decision of the Privy Council in Letterstedt v Broers 

(1884) 9 AC 371, a case which had come before the Privy Council 

on appeal from the Cape Supreme Court and in which Lord 

Blackburn had adopted the following passage from Story’s 

equitable Jurisdiction: 

‘But in cases of positive misconduct Courts of Equity have 

no difficulty in interposing to remove trustees who have 

abused their trust:  it is not indeed every mistake or neglect 

of duty or inaccuracy of conduct of trustees, which will 

induce Courts of Equity to adopt such a course.  But the acts 

or omissions must be such as endanger the trust property or 

to show a want of honesty or a want of proper capacity to 

execute the duties, or a want of reasonable fidelity.’ 

  

                                                 
9 1987 (3) SA 201 (CPD) at 218E/F-219C/D. 
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 Lord Blackburn proceeded to lay down the ‘broad principle’ that 

the Court might remove a trustee- 

‘If satisfied that the continuance of the trustee would prevent 

the trusts being properly executed.’ 

  Solomon ACJ pointed out that the same idea was expressed in the 

following passage from the judgment of Lord Blackburn: 

   

 ‘In exercising so delicate a jurisdiction as that of removing 

trustees, their Lordships do not venture to lay down any 

general rule beyond the very broad principle above 

enunciated that their main guide must be the welfare of the 

beneficiaries.’ 

 

 In Volkwyn NO v Clarke and Damant 1946 WLD 456 Murray J at 

462 dealt with the circumstances under which a trustee might be 

removed as follows: 

 

‘The paramount consideration in deciding whether an 

executor or administrator should be removed is apparently 

whether his continuation in office will prejudicially affect 

the future welfare of the trust estate placed under his 

control.’ 
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At 464 Murray J stated the position thus: 

 

‘To my mind it is a matter not only of delicacy (as expressed 

in Letterstedt’s case supra) but of seriousness to interfere 

with the management of the estate of the deceased person by 

removing from the control thereof persons who, in reliance 

upon their ability and character, the deceased has 

deliberately selected to carry out his wishes.  Even if the 

executor or administrator has acted incorrectly in his duties, 

and has not observed the strict requirements of the law, 

something more is required before his removal is warranted.  

Both the statute (ie the Administration of Estates Act 24 of 

1913) and the case cited indicate that the sufficiency of the 

cause for removal is to be tested by a consideration of the 

interests of the estate.  It must therefore appear, I think, that 

the particular circumstances of the acts complained of are 

such as to stamp the executor or administrator as a dishonest, 

grossly inefficient or untrustworthy person, whose future 

conduct can be expected to be such as to expose the estate to 

risk of actual loss or of administration in a way not 

contemplated by the trust instrument.’” 
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 Applying the above dictum, the paramount consideration for the 

removal of the trustees from office is the welfare of the members 

of the first applicant. 

 

 [47] In the final analysis, I find that the respondents failed to show that 

the removal of the second to seventh applicants as trustees of the 

first applicant because first, the respondents failed to substantiate 

any positive of misconduct on the part of the second to seventh 

applicants even though the Registrar called upon the respondents to 

substantiate the allegations of misconduct.  Secondly, the 

applicants conducted themselves in accordance with the provisions 

of the MSA and the first applicants’ rules.  The respondents’ 

attempt to remove the second to seventh applicants was 

misconceived.  Further, the removal of a person from the position 

of a trustee invariably has far-searching consequence and cannot be 

lightly taken.10   

 

Respondents’ Application for Judicial Management 

 

                                                 
10 Kwa-Zulu Natal Medical Schemes and Others v Solomazi and Others, supra, at page 15. 
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[48] In the counter-application the respondents’ also sought an order to 

place the first applicant under judicial management.  The 

application was predicated on the allegations of misconduct.  By 

virtue of the provisions of section 52(1) of the MSA, Chapter XV 

of the Companies Act 61 of 1973 is, is applicable in relation to the 

judicial management of a medical scheme.  First, there was no 

evidence of misconduct on the part of the second to seventh 

applicants and for that reason, the application for leave to apply for 

judicial management cannot be sustained.  Secondly, the 

application was based on the assertion that the alleged misconduct  

prevented the first applicant from being a successful.  However, the 

assertion was not substantiate and in fact the annual financial 

statements demonstrated that the first applicant was and is a 

financially healthy and a successful concern.  Therefore, it was 

rightly submitted by Mr Swart for the applicants and Mr Brett, 

together with Ms Hassim, for the tenth respondent that the first to 

ninth respondents failed to make out a case for placing the first 

applicant under judicial management. 

 

Tenth Respondent’s Costs 
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[49] Mr Brett submitted that the full costs for preparing affidavits, 

consultations and appearance incurred by the tenth respondent 

should be paid by the first applicant on an attorney and client scale 

and such costs to include the costs of two counsels.  Although the 

applicants merely cited the tenth respondent because of his legal 

interests in the application, but it was the respondents who joined 

the tenth respondent as a party in the counter-application and 

therefore, I saw no reason why the tenth respondent should be out 

of pocket.  Accordingly, I was unable in granting the costs order 

sought in the tenth respondent’s favour. 

 

Conclusion 

 

[50] In conclusion, for the reasons set out in this judgment, I confirm 

the order made on 14 September 2004. 
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