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IN THE HIGH COURT OF SOUTH AFRICA

(WITWATERSRAND LOCAL DIVISION) 
  

                                                                                        CASE NUMBER:  336/04   

 

In  the matter between: 

 

THE STATE     
 

 

And 
 

 

THOBELA MANQABA                                              Defendant 

 

______________________________________________________________ 

JUDGMENT 

 

  

SATCHWELL J: 
 
INTRODUCTION 

 

1. This judgment concerns  whether or not the failure to allow cross-examination of a  

child complainant on the contents of  previous statements made by her is an 

irregularity and whether or not this negates the right of the accused to a fair trial.  

The need for a flexible approach to accommodate both  the interests of a vulnerable 

child witness and proper testing of evidence as a central pillar of the adversarial 

system  is discussed.  

 

2. The accused, Mr Manqaba, has been convicted of three counts of rape of a twelve 

year old girl by the regional court at Soweto.  In terms of section 51(1) of the 
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Criminal Law and Procedure Act, 105 of 1997, this matter has been referred to the 

High Court for sentencing. 

 

3. On receipt of the record of the trial of the Regional Court, a number of aspects 

caused  some concern  as to whether or not the proceedings were “in accordance 

with justice”1.    There  are a number of evidential  concerns and one of a  procedural  

nature.   

 

4. The  procedural issue arises out of the ruling by the trial court magistrate that the 

complainant in  this matter could not be cross-examined on  allegedly inconsistent 

statements made by her to the SAPS prior to the trial.  This  issue was drawn to my 

attention by counsel appearing for the accused  who regrettably failed to prepare any 

argument or research any authorities on this point. Fortunately, I have had a long 

weekend within which to  do counsel’s task for him.  

 

5. By reason of the view which I take on the procedural issue a finding is not required 

on the evidential sources of my unease.   However, the weight to be accorded to the 

procedural issue  is  dependant upon the  evidential concerns.   

 

EVIDENCE 

 

6. The first concern is that the entire case is based upon the evidence of a twelve year 

old girl.  The chronology of events gives rise to some concern as to the credibility of 

this single witness.  The mother, Mrs F, was away from home for some months.  On 

her return she had certain suspicions concerning her daughter.  She learned that her 

daughter had been giving special favours to the accused in that she was handing 

goods to him from the family shop without asking him for payment.  Mrs F 

confronted her daughter and reprimanded her and then took steps to recover payment 

for these goods from the accused.  Thereafter, Mrs F claims that she observed certain 

“stretch marks” on her daughter’s body the nature of which still remains unknown.  

                                                 
1 Section 52(3) (b)of Act 105 of 1997. 
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Mrs F then inquired of her daughter on a number of occasions whether she was still a 

virgin.  The daughter claimed that she was.  Not satisfied, Mrs F took her daughter to 

Dr Mhinga to be examined. For approximately a week thereafter, Mrs F continually 

asked her daughter with whom she had had sexual intercourse and the daughter 

denied that this had taken place.  The daughter’s evidence was that she was 

threatened by her mother with a beating from her father and eventually she  said she 

had been raped by the accused.   The daughter was then taken  by her  mother to the 

SAPS  to lodge a complaint of rape and thereafter  for examination by Dr Bomvana . 

  

7. The second concern arises from the medical evidence.  At the hearing in the High 

Court, I requested that the two medical practitioners,  who had examined the 

complainant but  who had not given evidence at the trial, be called to assist this 

court.  Doctor Mhinga testified that he had examined the daughter of Mrs F whom he 

found to be a well developed twelve-year-old.    Doctor Bomvana testified that  the 

complainant was well built and that he had recorded on the J88 Form that the 

complainant was  as fully developed  as an adult in her breasts and in her  genital 

area.   Interestingly, Doctor Mhinga was told by the daughter that she had 

commenced menstruating whereas the complainant told Doctor Bomvana that she 

had not yet commenced menstruating.  According to Dr Mhinga, the complainant’s  

hymen was non-existent save that the margins could still be observed.  He recorded 

no signs of tearing or scarring in the genital area. Dr Mhinga  indicated that he 

would defer to Dr Bomvana’s  specialist  expertise.   Doctor Bomvana recorded a 

tear of the hymen (in the six ‘o clock position) and found no other signs of previous 

abrasions, lacerations or tears.  There was no scar formation associated therewith.  

Both Doctors testified that the absence of the hymen or the tear to the hymen could 

result from activity other than sexual intercourse. 

 

8. The third area of concern relates to the first alleged rape.  The complainant testified 

that she had been left in charge of the family spaza shop and shebeen.  She was 

raped by the accused.  On her father’s return he asked her if anything was wrong and 

she replied in the negative.  When challenged why she had not reported the rape to 
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her father, she said that  after the rape  the accused had left but had  again returned to 

her home and showed her a firearm which he said he would use on members of her 

family if she revealed what had happened.  When one reads the transcript, it appears 

that  her father’s query  and the complainant’s  response  had taken place  before the 

firearm had been shown  to her.  

 

9. The fourth  concern  arises out of the alleged second rape.  The complainant testified 

that the accused was one of the persons at the shebeen.  All other customers left, 

save the accused.  When her father said that he was going out she remained behind 

and did not go with her father.  The accused then raped her.  Her evidence was 

somewhat unclear: when her father’s car was heard returning she first said that the 

accused dressed and quickly left but she also testified that, after her father had 

returned, she conducted a transaction with the accused involving cold drinks, empty 

bottles and the handing over of change in the presence of her father.  She claims to 

have had the presence of mind to demand an empty cold drink bottle before she 

would make the change for  the accused.   Again, when challenged, she said the 

reason she did not tell her father what had happened was because of the threat which 

had previously been made.   

 

10. A fifth aspect for concern arises out of the alleged third rape.  At her home/ the shop/ 

the shebeen the complainant was dragged into the bedroom by the accused.  A small 

child known as C arrived to make a purchase at the spaza shop.  The complainant 

testified that the accused told her to go and serve that child.  She did so and sold C 

some cakes.  The  customer  then left.  The accused called the complainant back and 

she returned to the bedroom where he raped her yet again.  When she was challenged 

why she had not taken the opportunity to leave the spaza shop in the company of this 

customer, C, she answered that if she had left with the customer then the money 

would have been stolen from the spaza shop.  She was not asked why she could not 

remove the money from the spaza shop when leaving with the customer.  Clearly, 

this was an opportunity for escape which was not taken. If  she had left with C and 
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the accused had attempted to restrain her in the child’s presence then the child could 

have raised a hue and cry.   

 

11. Arising from this summary of the evidence, it is apparent that the  allegation of rape 

rests upon the single evidence of the complainant.  Firstly, she is clearly a reluctant 

complainant whose allegations against the accused only emerged after she had been 

“nagged at” and “threatened” by her mother.  Secondly, the medical evidence as 

testified to by Doctor Bomvana of a single tear of the hymen and no scarring 

whatsoever does not support a version of three separate acts of full sexual 

intercourse.  Thirdly, the complainant did not take the opportunities offered to her to 

disclose the rape -  to her father (on the occasion of alleged first rape) or to her 

mother (on the occasions when her mother questioned her).  Fourthly, the only 

reason given for not disclosing the first alleged rape, and perhaps the second and 

third alleged rape, was that she feared the accused because of the threat made by him 

under circumstances which are somewhat implausible.  Fifth, the complainant did 

not take either of the  opportunities available to her to escape the alleged  rapist  - 

once remaining behind when her father left the spaza shop and again  when the 

customer, C, left the spaza shop. 

 

12. I addressed these concerns to the learned Magistrate in the trial court and I am 

grateful to him for his extremely prompt and thorough response thereto.  He has 

commented that the absence of a report by the complainant made freely and 

voluntarily and as soon as possible “should be considered in the light of the cultural 

background of the complainant”.  The Magistrate has referred to the difficulties of 

any person, particularly young people, reporting rape in this particular community in 

Soweto.  The Magistrate points out that reaction to traumatic events differ from 

person to person and  speculates that, not only was the victim terrified of the accused 

and his threats, but also “of the reaction of her father should he have known of the 

events”.  The failure of the complainant to take the opportunities to leave the spaza 

shop should, suggests the learned Magistrate, be understood in the context of the fact 
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that she had been entrusted by her parents “to protect their assets in the shop and to 

keep the business running in their absence”.   

 

REFUSAL TO ALLOW CROSS-EXAMINATION ON ALLEGEDLY 

INCONSISTENT PRIOR STATEMENT 

 

The right to cross-examine 

 

13. Criminal procedure and practice in South Africa are premised upon the right to a 

“fair trial” which right is now enshrined in section 35(3) of the Constitution.  One 

aspect of a fair trial is the right “to  adduce and challenge evidence”2. 

 

14. Both the adduction of and challenge to evidence necessarily includes the right to 

cross-examine  witnesses.  It has long been recognised that cross-examination is a 

principal method of testing the veracity and reliability of evidence3.  

 

15. In S v Nkabinde  1998 (8) BCLR  996  N,   Combrinck J stated  that  
 

“Inherent in the adversarial procedure under which an accused is entitled 
to face his accusers in open court in order to test their allegations of 
misconduct against him, cross examination provides, in usual 
circumstances, the only, but extremely efficient mechanism of testing the 
veracity of testimony.” (at 1004) 

 
The learned judge quoted a passage from May, South African Cases on Statutes and          

Evidence  with regard to the efficacy of cross examination,  

“For  cross examination has the inestimable advantage of being able to 
extract from the mouth of the untruthful, the mistaken or the forgetful a 
correction of their own assertions, to test the means of knowledge and 
memory, to expose bias, to turn a new angle upon one sided impressions, 
to emphasize inconsistencies and expose contradictions, to sift where too 
much has been said, to expand where too little, to supply omissions, to 
search out what is concealed and to focus the fierce beams of truth into 
every dark corner”    

 
                                                 
2 Section 35(3) (i) of the Constitution. 
3 See  S.A. Law of Evidence, Hoffmann & Zeffert and all authorities cited therein;   
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16. Where credibility of a witness  is clearly the issue,  considerable latitude is allowed 

in testing by cross-examination.  The limits to cross-examination have been stated to 

be  reached where the  “court is satisfied either that the right to cross-examination is 

being misused or abused or that the particular line of cross-examination could never 

be productive of anything which could assist the court in its eventual decision on 

credibility” per Williamson JA in  S v  Cele  1965(1) SA 82 A at 91H. 

 

Previous  statements  made by complainant to the SAPS 

 

17. It is now required that the State discloses, save in exceptional circumstances, the 

content of the police docket to an accused  4.   Generally, this  enables preparation 

for trial.  In particular, this requirement enables an informed challenge to evidence. 

Specifically,  the defence obtains access to statements made to the SAPS by potential 

witnesses.  Such access   provides  advance notice or warning of the anticipated 

evidence of the witness.  It also  enables  the defence to check on the  extent to 

which the witness’s statement correlates with testimony in court.    

 

18. In the course of cross-examination of the complainant, it was  established that she 

had made two  statements to the SAPS.  On each occasion she made the statements 

in the presence of her mother who could hear what was being said to the police 

officer.  She testified that she  spoke  isiXhosa when making the statements.    She 

confirmed she signed the statements. 

 

19. The legal representative of the accused wanted to ask the complainant whether she 

confirmed the contents of her statement but this was not allowed by the court 

“because she said it was not read to her”5.   

 

20. It  was put to the mother of the complainant,  in cross-examination,  that her 

daughter had told different versions of events to  her,  the SAPS and now the  court.  

                                                 
4 Shabalalala. V Attorney-General of Transvaal  1995(2) SACR  761 CC
5 Page 59 of the Record 
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It was further put that these different versions had been recorded  differently in the 

the separate statements which also differed from the complainant’s  evidence in 

court.  The  full content of the statements was not disclosed  to the court but when 

the  prosecutor  intervened  to  comment on how the statements should be interpreted 

it became apparent that some discrepancies do appear.  

 

21. A “trial within a trial” was then convened.  The Magistrate stated that the purpose 

thereof was to  “to discuss the admissibility of cross-examination of the statement”6.  

The evidence of  Inspector Chaba  was led.  He testified that he had taken a 

statement of the complainant in the presence of her mother which he had read back.   

“They told me that they understood it and they were satisfied about the statement.”7 

According to the Inspector, everyone understood each other and there were no 

difficulties with communication.  The contents of the statement was explained to the 

complainant who then signed the document.  Inspector Chaba testified that he spoke 

to the complainant and her mother in isiZulu. 

 

22.  The Magistrate made a ruling  that the  complainant could  not be cross-examined 

on the contents of her statement8. The Magistrate noted a number of “conflicting 

interests” for the court to consider.  First was the “interest of the accused person who 

has the right to a fair trial which should include the right of thorough cross-

examination of witnesses, which would of course also include the right to cross-

examine on possible contradictions in her statement in court and that she made to the 

police”.  Secondly, the Magistrate took into account that the complainant is a twelve 

year old child making a statement about a traumatic experience where the Magistrate 

did not “believe it is the easiest of things to do for a young child to testify about rape 

and then to a complete stranger”.   Thirdly, the  Magistrate noted that, “I believe the 

Constitution requires the court to do a bit of deeper examination as to whether that 

was in fact what the child wanted to say”.   He  took into account that the child is 

Xhosa speaking, that the statement appears to have been written in English, that the 

                                                 
6 Page 107 of the Record 
7 Page 109 of the Record 
8 Page 113 to 116 of the Record 
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police officer explained the document to the complainant and her mother in Zulu.  

The Magistrate noted that different languages have different grammatical concepts.  

The Magistrate recorded that from personal experience he knows that the Zulu 

spoken in Soweto differs from the  Zulu spoken in Kwazulu-Natal.  In addition, the 

Magistrate was mindful that there are differences in interpretation in vocabulary.  

Taking into account the need to examine statements taken by the police carefully “to 

see if it is really what the complainant wanted to say, the Magistrate concluded: 

“I believe that it would be grossly unfair to allow cross-
examination on the contents of the statement if the complainant 
did not make the statement in Xhosa, her native language”. 

 

Cross-examination to credibility includes cross-examination of a previous 

inconsistent statement 

 

23. The value or  weight to be accorded by the  court to the account of the twelve year 

old complainant obviously depends upon a wide variety of factors.  Reference has 

already been made to a number of aspects which give rise to some concern. 

 

24. The defence was legitimately entitled to test the  credibility of both  the complainant 

and her mother. The credibility of the witness is certainly a  legitimate field  for 

cross-examination.The fact that a witness has made a statement on a previous 

occasion which contradicts her evidence before the court   obviously has an effect on 

her credibility.  It is thus an accepted rule (and standard practice) that a cross-

examiner for the defence in a  criminal case may ask a State  witness if she has made 

a previous inconsistent statement which clashes with the version she presents to the 

court.9   

 

                                                 
9 See the detailed discussion in Pretorius JP 1997 “Cross-Examination in South African Law”, 
Butterworths, at page 167 onwards and especially at page 191. 
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25. The procedure  to be followed in discrediting a witness with  her  previous statement 

was followed in the trial court.10  Both the complainant and her mother  confirmed 

that she had made  a previous statement.  The circumstances of that statement were 

established.  Inspector Chaba testified  as to his interaction with  both the 

complainant and her mother.  It was also placed on record that  a  second statement 

was taken from the complainant.   

 

26. From the  record it is clear that the statements made by the complainant are directly 

relevant to the issue of her credibility:  firstly, the statements were made  prior to her 

giving evidence in court ; secondly, the statements  deal with and exist solely for 

purposes of making an allegation of rape against the accused and are thus directly 

relevant to the charges being tried; thirdly, both the  defence and the prosecution 

have  put on record that there was, at the very least an ambiguity and at worst direct 

contradiction between at least one of the statements made to the SAPS and the 

evidence to which the complainant testified in court.   

 

27. The statements made the by complainant would  therefore constitute legitimate 

material for or basis for cross-examination on credibility.  

 

28. The potential import of cross examination of witnesses on their  previous statements  

was most strikingly  illustrated  in S v Nkabinde supra.   The learned judge 

commented that  it was  such cross examination which “revealed the flaws inherent 

in their testimony in this case”.     Practically every  witness who testified had made 

at least two conflicting statements to the police; apart from a few exceptions each 

one  made a statement to the police in which the accused was exonerated to start 

with which, more often than not,  was  followed, much later,  by a statement 

implicating the accused thoroughly.   Combrinck J commented that  

“Again consonant with the adage that there is nothing new under the sun, 
such a duplicity of statements is not unknown  and it   does not necessarily 

                                                 
10 Pursuant to section 190 of the Criminal Procedure Act 51 of 1977 and section 4(2) of Law of Evidence in 
Civil Cases 1965, the English Criminal Law Procedure Act of 1865 proscribes the procedure to be 
followed. 
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follow from that,  that the court will rule that the deponent to two 
contradictory statements is necessarily lying.  When a good reason is 
furnished for the dichotomy, then a witness will be believed, provided the 
other tests for credibility are passed, but when no adequate reason is 
furnished it is difficult to find that the truth has prevailed, in the absence 
thereof.”  At 1005A-B 

 

The interests of the child  witness  as the basis of  refusal to allow cross-

examination  

 

29. In the present instance, the  Magistrate did not rely on any potential or alleged abuse 

of the instrument of cross-examination when he made his ruling at the end of the 

‘trial within a trial’.   Instead, the  Magistrate referred to the difficulties  faced by a 

twelve year old child making a statement about a traumatic experience such as rape.. 

 

30. It is accepted that  witnesses,  especially children and children giving evidence in 

cases involving abuse, may be traumatised by both the adversarial process and  

aggressive cross-examination.   

 

31. Where this is anticipated, there are a number of tools which may be utilised to 

protect the child witness and ensure fair trial procedures.   In other jurisdictions 

public concern  for the protection of children under cross examination has resulted in 

introduction of a child’s investigating officer (in Israel);  use of special venues;  the 

provision of  legal assistance for  a child witness;  video recording of the original 

witness statement which is then accepted  as admissible evidence;  presentation of  

expert testimony on  the credibility of a child witness after appropriate investigation. 

In South Africa,  Section  170A of the Criminal Procedure Act  came into operation 

in  1993. When it appears to a court that it would cause undue mental stress or 

suffering for a witness under the age of eighteen to testify in the normal manner, the   

court  is empowered to  appoint a competent person as an intermediary through 

whom  the  witness may give his or her evidence.  
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32. Of course, the presiding judicial officer is always empowered to intervene where  

questioning is abusive, oppressive, discourteous or misleading11.  All witness, not 

only children, are protected by the exercise of an appropriate judicial discretion. 

 

33. By such means it is possible that a satisfactory compromise can be reached  between 

two possibly opposing interests: on the one hand,  concern for  the vulnerable child 

witness  and on the other hand, proper testing of evidence as a central pillar of the 

adversarial system.   

 

34.   Sensitivity to the interests of witnesses (including children), should not contribute 

to an easy disregard for the guaranteed and basic principles underlying a fair trial.  

The public interest in a fair trial  may well encompass  a tension between recognition 

of the difficulties which may be experienced by witnesses and the value of adhering 

to fundamental fair trial criminal procedures.  As Pretorius comments: 

“A repugnant charge on  an allegedly abhorrent deed does not 
destroy or displace the presumption of innocence or justify a 
conviction based on unreliable and untested evidence.  While the 
child’s interests cannot be ignored in the legal process, by the 
same token the accused’s fundamental rights may not be 
violated.  Weighing up these interests is no easy task.”12

 

35.  However, in the present case there  is nothing on the record  of the proceedings in 

the court a quo to suggest  that the child had been or was about to be traumatised by 

the court process in general or  questioning  in particular.    The magistrates 

comments on the difficulties experienced  by children in reporting allegations of 

abuse and rape may be of application but  no reference was made thereto by any 

witness.  Nor did any witness suggest that  the court process was  subjecting the 

child to any undue  stress.   There is nothing on the record  which should have 

prompted implementation of the Section 170A  intermediary procedure.  

Nevertheless, if the learned magistrate had felt it necessary he could have initiated an 

enquiry into the  advisability of following this procedure.  

                                                 
11 See Klink v Regional Court Magistrate NO  1996(3) BCLR 402  EC 
12 Pretorius at page 343 
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36. The comments of the learned magistrate rather appear to emanate from his view that 

it must have been traumatic for the complainant to have made her statements to the 

SAPS.   That may have been the case.  However, if and when the complainant was 

questioned about the circumstances under which she made the statement she, and her 

mother, could have testified as to her emotional state at the time of the deposing 

thereto.  With respect, the magistrate was prejudging the complainant’s state of mind 

with no evidential basis having been laid therefore.  

 

Language usage  in statement  as the basis for refusal  to allow cross-

examination 

 

37.  The only basis upon which the defence was not allowed to question the complainant 

on alleged  inconsistencies between her statements and her evidence  was that the 

learned Magistrate took the view that it would be “grossly unfair” to allow cross-

examination on the statement which was not made in the complainant’s home 

language.  

 

38.   However, the  complainant testified that she had spoken in isiXhosa (her home 

language) to the policeman who took her statement13 while  the complainant’s 

mother also testified that she had spoken “in my own language”14.  Neither of them  

suggested at any time that one or both of them had not understood their verbal  

interaction with any  of the policeman to whom they had spoken and who had 

recorded  their statements.  

 

39.   That the complainant’s  statement(s)  were written down in another language, 

English,  raises a  different issue.   Then the  question is whether or not  that  

document, as written in English, correctly reflects and records what was told to the 

ammanuensis  in isiXhosa.   

                                                 
13 At page 61 of the Record 
14 At page 100 of the Record  
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40.  If  the complainant or her mother had been  questioned about the contents of the 

statements  then it would have been open to them to have testified that the  

complainant had not understood a question which was put  by  Inspector  Chaba or   

that  Inspector Chaba must have misunderstood  her when  something was  told to 

him or  that the written English versions are not accurate recordings of what  was 

said by  the complainant.    Both the complainant and her mother could have 

explained (or not) such difficulties as may have existed in their interview with the 

Inspector who could also have assisted in this regard. 

 

41. A number of scenarios might have been explored. Some may have focussed on  

difficulties in communication between isiXhosa and isiZulu  and some may have 

focussed on difficulties in translation from  isiZulu or isiXhosa into English.   

 

42. Absent questioning on the statements,   no ambiguities, discrepancies or 

contradictions have been uncovered.   No explanations have been sought or offered.    

The credibility of the single witness has not been assessed in the light of  the result 

of any such  examination. No  decisions have been made thereon 

 

43. It was not for the  trial magistrate  to attempt to  protect the witness by  insulating  

the  witness against challenges to her credibility.  He did so by postulating, on her 

behalf,   a number of responses to any such challenge.  The responses anticipated by 

the magistrate ranged from the trauma of making a statement to difficulties with 

communication in different languages.      It  was not for the  magistrate  to anticipate 

a version which may or may not have been presented by the complainant/witness.  

  

The refusal to allow cross examination is irregular  

 

44. Since it is  trite that the fundamental right to adduce and challenge evidence includes 

and, principally rests upon, cross-examination and since the trial court did  not allow 

the  defence  to cross-examine the complainant on one or more previous  (and 
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allegedly) inconsistent statements, the  question is whether or not this ruling 

constitutes an irregularity which negates a fair trial.   

 
45. It  is accepted that the right to cross-examination is subject  to the broad discretion of 

a trial court to disallow questions that are irrelevant, misleading, vexatious, abusive, 

oppressive or discourteous.15  16.   In this case it has not been suggested that  the line 

of cross-examination  proposed by  the defence  would have fallen into any one of 

these  categories of proscribed cross-examination.  The reasons given by the 

magistrate cover  speculative  difficulties in creation of the content of the statements 

made by the complainant.    Accordingly, the decision of the magistrate does not fall 

within the  parameters of a recognised ground for the exercise  of   judicial discretion 

to limit or disallow cross-examination.  

 

46. It has frequently been stated that to  refuse to allow any or part of desired cross 

examination constitutes an irregularity.    In  Distillers Corporation v Kotze  1956  

(1) SA 357 A,  Schreiner JA   held  at 361H: 

“The disallowance of proper questions sought to be put to a witness by 
cross-examining counsel is an irregularity which entitles the party 
represented by the cross-examiner to relief from a Higher Court, 
unless that Court is satisfied that the irregularity did not prejudice him 
(see Chester v. Oldman, 1914 T.P.D. 67 at p.72; Stemmer v. Sabina 
and Sub-Commissioner for Natives, Johannesburg, 1910 T.S. 479 at 
pp. 484 to 485; Jockey Club of S.A. and Others v. Feldman, 1942 A.D. 
340 at p.359). 

 

47. Reliance upon the above dicta  from Distillers supra  has been  explained in a 

number of cases.   In    R v Ntshangela  1961(4)  SA 592  AD, where part of a 

question in cross-examination had been disallowed,   Botha JA said “ ‘n Groter 

moontlikheid is dat sy verdere getuienis onder kruisverhoor hom as ‘n 

ongeloofwaardige or onbetroubare getuie kon openbaar het, wat dit op sigself, of 

saam met die oorwegings wat ek reeds met betrekking tot hom as getuie en tot sy 

                                                 
15 Klink v Regional Court Magistrate NO 1996 (3) BCLR 402 (SC)
16 N. Steytler in  Constitutional Criminal Procedure, 1998, Butterworths,  comments that disallowing such 
questions does not constitute a limitation on an accused’s right to challenge evidence because such 
questions would not be put in pursuit of the legitimate purpose of cross-examination. (page 348). 
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genuienis genoem het, vir n redelike  hof onmoontlik kon  gemaak het om op sy 

getuienis alleen’ n skuldigbevinding  teen die appellante in te bring”.      In S v  

Mnongula  1979(1)  525  TPD,  where  the accused  had not been allowed to ask a 

witness to repeat his evidence, it was held that the curtailment of cross examination 

was incorrect  because “ vrae het ook betrekking gehad op die getuies se 

geloofwadigheid.  In al hierdie omstandighede is die beperking van die kruisverhoor 

fataal  ( S v Makaula  1961( 4) SA 600  OK;  S v Ntshangela  en Andere  1961(4) 

SA 592 )”.   

 

48. The complainant has been cross examined  on her testimony as led in her evidence in 

chief.  However,  no cross-examination at all  has been allowed on the previous 

statements made by the complainant.  This was obviously not an issue canvassed in 

her evidence in chief.   The range of instances where  cross examination of a sworn 

witness has not been permitted to take   place  has been various.     I have been 

unable to find any case where cross-examination of a previous statement was 

disallowed and only one case involving a child.  

 

49. S v Ndawo  SA 1961 (1) SA 16 N has some similarity to the present case because 

the interests of a child were elevated above that of  required fair procedures.  A child 

had been sworn in but then the magistrate disallowed  both examination and cross-

examination  because it was  “Clear to me that he was very distressed and frightened  

and I suggested to the prosecutor that his evidence be dispensed with.  As he had 

given no evidence in connection with this case at that stage I did not consider it 

necessary that he be examined by the accused”   Although  Henochsberg J  accepted 

that  the magistrate was acting in the best interests of the child, the court held that   

“Once there is a denial of a right of cross examination  of witnesses, that 

immediately causes prejudice to an accused person, and since we do not know what 

evidence this witness could have given, we cannot say that there has not been a 

failure of justice”.  

 

The effect of this irregularity? 
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50. In earlier judgments dealing with irregularities which do not per se amount to a 

failure of justice,   the  then Appellate Division adopted the test as to whether a 

reasonable trial court would , in the absence of any irregularity, inevitably or without  

doubt have convicted.  Later  Appellate Division  judgments  stated  the test  to be 

whether the  Court of Appeal considers that on the evidence,  unaffected by the 

defect or irregularity, there is proof of guilt beyond reasonable doubt.  See S v 

Bernardus  1965(3) SA 287  AD at 299;   S v Tuge 1966(4) SA 565  AD .  

 

51. This  progression in approach  is apparent from earlier judgments but, with respect 

the reasons given by the courts for their findings  remain apposite today.   In S v 

Ndawo supra the court commented   that it did not appear  that a reasonable court 

properly directed would  inevitably or without doubt have convicted the accused   

“because one cannot say what evidence  this child might have given in cross 

examination.  There is no need for us to speculate as to the nature of the evidence  he 

could have given”.       In R v Ntshangela supra , the magistrate had disallowed 

questions in order to “protect” the witness which  held to be  a gross irregularity.  

Botha JA commented  “Myns insiens is dit onmoontlik om te se wat n redelike hof 

soe gedoen het indien die vraag toegelaat sou gewees het.”  The learned judge 

looked at possibilities on one side and the other and concluded “ Die is nie moontlik 

om te spekuleer oor die getuienis wat uitgebring kon gewees het, indien die 

verwerpte vraag toegelaat was nie.  Maar die moontlikhede wat ek genoem het, is 

voldoende om aan te toon dat dit nie gese kan word nie dat selfs indien die 

onreelmatigheid nie plaasgevind het nie, n redelike hof die appellant nogtans sonder 

twyfel sou skuldig bevind het “ (at  599 H). 

 

52. Save for the questions put by the defence to  the complainant’s mother and  the 

discussion and argument of the  defence and the prosecution,  this court has no 

knowledge of the contents of the statements.  Accordingly,  there is  no basis upon 

which it can be  assumed  that  either or both of the statements made by the 

complainant disclose any discrepancy or ambiguity or contradiction between  what is 
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recorded therein  and the evidence given in court.  The point at issue is that any such 

ambiguities or discrepancies or contradictions have not been allowed to be revealed.  

The result is that the defence has not been allowed to fully challenge the evidence of 

the complainant.  The accused has been denied a full opportunity to impugn the 

credibility of the complainant.  The complainant has not been given an opportunity 

to explain or dispose of any aspersions which may be cast on her credibility.  The 

court has not been called upon to make a decision on any inconsistencies which may 

have been proven.   

 

53.  The question as to whether the appellant was prejudiced in any way in his trial by 

this irregularity falls to be answered in the light of all the circumstances disclosed in 

the record of the trial.   I have no doubt that the accused in this matter has been 

prejudiced in the conduct of his defence.     

 

54. The case against the accused rests upon the evidence of a single witness17.  Her 

credibility was therefore of the utmost importance.   I have already indicated in the 

judgment  a number of areas where her evidence is viewed with some concern.  The 

defence has been denied a significant opportunity to further place her credibility in 

issue18.     

 

55.  The trial court magistrate proscribed cross-examination upon the previous 

statements  because he indicated he held a prima facie view  about  the topic which 

would have formed the subject matter of cross examination19 –  he speculated that 

there was distress at the time of making the statement and language differences 

affecting the relevance of the statements    The refusal to allow cross examination 

was predicated upon an expressed  intention by the magistrate to protect  the 

complainant  at the expense of the accused 20 .  

 

                                                 
17 As in R v Ntshangela  supra  
18 As in  R v Ntshangela supra
19  As in the  prima facie view formed by the trial court in S v Cele supra 
20 As in R v Ntshangela supra
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56.   In addition to the actual circumstances recorded in the transcript of the proceedings,  

consideration   should  also be given to the possibly advantageous results  which 

might have been achieved had full cross examination been permitted21 .  

 

57. At the end of the day, since the results of the putative cross  examination are not 

known, the full dispute as between the State and the defence has not been aired or 

adjudicated upon 22  23 .  Accordingly, it cannot be said that this accused has 

received the “fair trial” to which he is entitled which allows him the right to both 

“adduce and challenge evidence against him”.   This accused   was not permitted to 

exercise his right   “ firstly,  to elicit  information that is favourable to the party on 

whose behalf the cross examination  is conducted, and secondly, to cast doubt upon 

the accuracy of the evidence  in chief given  against such a party” ( see Cross on 

Evidence quoted in Klink v Regional Court Magistrate and Others  1996(3) BCLR 

402 SE at 410C). 

 

58. The refusal of the trial court magistrate  to allow cross examination of the 

complainant  was an irregularity which negated the right of the accused to a fair trial.  

Accordingly the convictions in the   Regional Court at Soweto must be set aside. 

 

 

FINDING .        

 
59. In terms of Section  52 (3 )(e)(iv) of Act 105 of 1997 .the convictions  of the accused 

on three counts of rape are set aside.  . 

 

60. Mr Manqaba you are free to go.  

 
 

                                                 
21 See S v Cele supra 
22 In S v Cele supra the court  commented that “before the court is required to decide the conflict between 
the state and defence witnesses the respective counsel should have a proper opportunity of testing the 
credibility of the witnesses concerned”. 
23 See the test proposed by Khumalo J in S v Motlhabane & Others  1995(8) BCLR 951 B whether “there 
had been a full opportunity to test the evidence of the witnesss”. 
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Dated :    Heard  16th March 2005.  Handed down 23RD  March 2005 
 
For the State:   Adv   Chilwane 
 
For the Defence:  Adv Le Roux 
 
 


