
 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 Case No:  CCT22/04 

 

In the matter between: 

 

PAUL JOHANNES DU TOIT Applicant/Appellant 

 

and 

 

THE MINISTER OF TRANSPORT Respondent 

 

 
 
RESPONDENT'S ADDITIONAL HEADS OF ARGUMENT IN RESPONSE TO 

THE APPLICANT’S ADDITIONAL HEADS OF ARGUMENT 
 

 

1. The Respondent was furnished with the Appellant’s additional heads of 

argument during the afternoon of 1 November 2004.  The 

Respondent’s argument in reply thereto is set out below. 

 

2. Ad paragraphs 2 to 4 

 

It is not disputed that the Expropriation Act, No. 63 of 1975 (“the 

Expropriation Act”), and the case law pertaining to it must be 

interpreted and applied in a way that will promote the spirit, purport and 

objects of the Bill of Rights – see paragraph 12 of our main heads of 



 
 

Page 2

 
 

argument.  Although the Expropriation Act does not expressly provide 

that the compensation payable must be “just and equitable”, the Courts 

have always understood this to be the purpose of the Act.1

 

Deprivation or expropriation 

 

3. Ad paragraph 5 

 

It is not in issue that the taking of the right in this instance involved the 

right to acquire and permanently remove a quantity of gravel, and that, 

consequently, there can be no question of a deprivation with no 

obligation to pay compensation.  The taking of the right by the Roads 

Board with all that it encompasses clearly amounted to an 

expropriation, which requires the Respondent to pay just and equitable 

compensation for what was taken. 

 

It is not correct to suggest, as the Applicant does in paragraph 5.6, that 

the SCA “confused to a certain extent” the different actions that were 

involved in the expropriation.  The SCA expressly approved Jamie AJ’s 

analysis of the dual nature of the powers exercised by the 

Respondent.2

 

                                                 
1 Kerksay Investments (Py) Ltd v Randburg Town Council 1997 (1) SA 511 (T) at 522E-I 
2 Record Vol 11, p.853: 16-18 
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Requirements for expropriation 

 

4. Ad paragraph 6 

 

It is a gross distortion of the judgment of the SCA to suggest, as is 

done in this paragraph, that the Supreme Court of Appeal held that 

actual financial loss in this instance does not include the market value 

of the gravel, or that it was suggested, expressly or by implication, that 

the Applicant was not entitled to just and equitable compensation.  

 

The SCA emphasised, in paragraph 8 on p.73, that “although the 

immediate cause of the loss is the taking of the right vested in the 

owner to use his own property and exploit his own gravel during the 

temporary period, a secondary but equally direct result of the taking is 

the permanent deprivation of the owner’s right to exploit gravel in the 

quantities removed.  The value of that deprivation (if any) will also be 

part of the loss caused by the taking.” (emphasis supplied) 

 

That value, it is submitted, can only be the market value.  The SCA 

states, explicitly, that the measure of actual financial loss “will include 

the equivalent of the market value of what is taken by the expropriator 

...”. (paragraph 15, p.114) (emphasis supplied) 

 

                                                 
3 Record Vol 11, p.856:5-10 
4 Record Vol 11, p.860:5-6 
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We point out that the SCA pertinently considered the question of 

market value:  “Reliance was placed on an entitlement to the market 

value of the gravel removed by the Board.  I shall in due course 

discuss whether that approach furthers the owner’s cause.”  

(paragraph 9, p.7)5

 

In paragraph 15 on p.116 the SCA concludes that the market value 

approach did not assist the Applicant:  “The evidence of market value 

produced on his behalf was (in addition to the problem of the 

appropriate bulk discount) extremely misleading since the price of 

R10,00 per cubic metre was obtained for small quantities of gravel by 

purchasers willing and able to undertake the excavation at their own 

cost.  If Du Toit had sold 80 000 cubic metres to the Board which 

(contrary to the probabilities) was to be sourced from the expropriated 

portion he would, as I have pointed out, have been obliged to open a 

new quarry.  Whether the cost of doing so, and of extracting the 

quantity required at his own expense, knowing that only 1800 cubic 

metres would be sold annually thereafter and that the quarry land 

would eventually have to be rehabilitated at his cost, would have 

justified the venture – all material considerations in my view – was not 

explored in evidence.  The failure to do so means that the so-called 

market price was an unreliable guide to whatever financial loss he 

 
5 Record Vol 11, p.856:15-17 
6 Record Vol 11, p.860:13 – 861:2 



 
 

Page 5

 
 

might, in the long run, suffer.” 

 

Insofar as the constitutional requirement of just and equitable 

compensation is concerned, the SCA approached the issue of 

compensation with due regard to that requirement.  In paragraph 167 it 

is stated that: “The Minister offered the market value of the portion 

which it took. Although that is more than the owner’s proved 

entitlement, it represents fair and equitable compensation for what was 

taken (s.25(3) of the Bill of Rights).”  (emphasis supplied) 

 

5. Ad paragraphs 13 and 14 

 

It is trite that the State may not use the power of expropriation for 

improper purposes and that expropriation intended simply to enrich the 

State or to extend its own property would be for an improper purpose. 

 

The suggestion in paragraph 13 that the Board expropriated clearly 

lesser rights in order to extract more valuable property in an attempt to 

save itself the expense of acquiring the property through purchase or 

direct expropriation, is without any base or substance.  The submission 

amounts to an allegation of mala fides for which there is no basis 

whatsoever and which would render the expropriation invalid – 

something which the Applicant has not argued before.  It is common 

                                                 
7 Record Vol 11, p.861:8-10 
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cause, and has throughout been common cause, that the Applicant is 

entitled to compensation in terms of the Expropriation Act, which 

implies that he is entitled to compensation which is just and equitable.  

The question (simply) is:  what is just and equitable compensation in 

the circumstances of this case, and how is it to be established? 

 

The submission in paragraph 14 that the State “adopted the attitude 

that it should be permitted to obtain gravel free of charge simply 

because the Applicant has sufficient other sources of gravel”, is a 

distortion of the Respondent’s position. 

 

The Respondent’s position is and was throughout that the Applicant is 

entitled to actual financial loss caused by the taking of a right.  This is 

in accordance with the basic principle that an expropriatee is to be 

compensated by giving him the equivalent of what he has lost – 

nothing less and nothing more,8 and that, to arrive at just and equitable 

compensation, the provisions of the Expropriation Act and in particular 

section 12(5) apply. 

 

The Applicant has throughout conducted his case on the unrealistic 

and over simplified approach that it is entitled to R10,00 per cubic 

metre for the gravel removed in terms of the right taken.  What was 

 
8 Minister van Waterwese v Mostert en Andere 1964 (2) SA 566 (A) at 667A-B:  “Die doel van 
vergoeding in die geval van ‘n onteiening is klaarblyklik om die eienaar van die saak of reg 
wat hom ontneem word deur onteiening te vergoed vir die verlies aan hom veroorsaak deur 
sodanige onteiening.” (emphasis supplied) 
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taken in this instance (whether the taking is regarded as an 

expropriation of material or the taking of a temporary right incorporating 

the right to extract and permanently remove gravel) was not 80 000 

cubic metres of gravel ready to be loaded and carted away, but either 

gravel, or the right to uplift gravel, which was still in situ.  On any 

approach to the determination of compensation, and at best for the 

Applicant, it is the value of gravel in situ which had to be established.    

This is confirmed by the Canadian cases relied upon by the Applicant. 

 

No evidence of market value of gravel in situ was tendered.  As at the 

date of expropriation there was no quarry on the 3,03 hectares of land 

subject to the right taken, and the Applicant is not entitled to be 

compensated for the market value or loss of 80 000 cubic metres of 

gravel on the basis that it was excavated and obtained from the 

Applicant’s registered quarry.9.  The Applicant has not bothered to seek 

the assistance of an expert valuer.  As the SCA pointed out, his 

evidence on market value was an unreliable guide to whatever financial 

compensation he was entitled to. 

 

6. Ad paragraph 17 

 

The submissions in this paragraph are mischievous.  It has never been  

                                                 
9 Erroneously stated to have been the position in “An Overview of Developments in 
Constitutional Property Law since the Introduction of the Property Clause in 1993”, A J van 
der Walt at p.58 
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the Respondent’s attitude that it should be permitted to use its power of 

expropriation to acquire gravel without paying just and equitable 

compensation, nor that it should be permitted to obtain the gravel free 

of charge, simply because the Applicant has sufficient other sources of 

gravel. 

 

The Respondent’s position has throughout been that the Applicant is 

entitled to compensation for the right taken, including the right to 

remove gravel permanently in terms of the provisions of the 

Expropriation Act.  That includes the provisions of section 12(5) of the 

Act and it includes, in the context of establishing the actual financial 

loss caused by the taking of the right, the duty to mitigate loss suffered. 

 

It has not been pleaded or suggested on behalf of the Applicant that 

any of the applicable provisions of the Expropriation Act or the 

principles of law are in conflict with the Constitution.  As long as that is 

the position, those principles have to be applied, naturally, in 

accordance with the constitutional requirements. 

 

It cannot seriously be suggested that the SCA’s approach implies that 

compensation can always be discounted with reference to the size of 

the property holding.  The issue of the quantity of gravel on Hooikraal 

was discussed in paragraph 14 of the judgment in the context of the 

argument advanced on behalf of the Respondent that there was a duty 
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on the Applicant to mitigate his loss.  The SCA concluded (in 

paragraph 15 at p.1110) that the Applicant was bound to mitigate his 

loss, and that the evidence establishes that he could readily have done 

so.  Central to the reasoning, and to that finding, is the size of the 

market for the Applicant’s gravel, i.e. 1800 cubic metres annually.  If 

there had been an unlimited market, the position clearly would have 

been different.  To suggest that this finding implies that compensation 

can always be discounted with reference to the size of the property 

holding, is absurd.  

 

The effect of the decision in First National Bank of SA Ltd t/a Westbank 

v SA Revenue Services and Others, 2002 (4) SA 768 (CC) 

 

7. The Applicant’s submissions under this heading is premised upon the 

assumption that there was a deprivation of the gravel without 

compensation.  It is common cause that the actions of the State in 

acquiring road making material in terms of the Expropriation Act was a 

deprivation of property in the wide sense.  However, as pointed out 

before, it is not the Respondent’s case that the taking of the gravel was 

a deprivation which does not carry the obligation to pay compensation. 

 

8. Jamie AJ in the Court of first instance held that “it was indeed a right 

                                                 
10 Record Vol 11, p.860: 8-10 
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that was expropriated.  That right had two elements, viz the temporary 

use of the land in question, and the taking therefrom, obviously on a 

permanent basis, of a certain quantity of gravel.”11 

 

9. As pointed out above, the SCA concluded that Jamie AJ was correct in 

these findings (these findings were not in dispute in the SCA).  It 

follows that the deprivation is not of the kind that carries no obligation 

to pay compensation – it is an expropriation, which requires just and 

equitable compensation to be paid. 

 

10. It is submitted that, if the right taken by the Respondent is seen in that 

light (i.e. a right with two components), it makes no difference to the 

obligation to pay just and equitable compensation whether a right, 

incorporating the taking on a permanent basis of a certain quantity of 

gravel is taken, or whether specific material as such is expropriated – 

the latter would be no “less intrusive, less burdensome and a less 

unequal means” than the former, as alleged in paragraph 20. 

 

11. Once it is accepted (as it must be) that market value may be a 

component of actual financial loss caused by the expropriation, “... 

there is no difference between the measure of compensation 

respectively afforded by paras (a) and (b) ...” of section 12(1) of the 

                                                 
11 Du Toit v Minister of Transport 2003 (1) SA 586 (CPD) at 593E-F. 
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Expropriation Act,12  nor is there any material difference in the onus: in 

both instances “... it is for the plaintiff to place facts before the court to 

decide upon a proper or reasonable amount of compensation”.13 

 

12. In this context, the onus resting upon a plaintiff is more akin to a duty to 

adduce evidence.  Where the plaintiff fails to adduce appropriate 

evidence, he would bear the risk of non-persuasion as discussed in 

Loubser en Andere v SA Spoorweë & Hawens.14 

 

13. Where a plaintiff fails to put evidence before the Court in support of his 

claim, he has only himself to blame.15 

 

14. There is also nothing arbitrary in taking the right to extract and remove 

gravel in one instance, and purchasing gravel in another.  The 

evidence was that only a small quantity of gravel was purchased, at 

R2,00 per cubic metre.16  The Applicant was not prepared to sell his 

                                                 
12 Kangra Holdings (Pty) Ltd v Minister of Water Affairs 1998 (4) SA 330 (SCA) at 336-337:  
“No doubt it was the consideration that rights, in the main, do not have a market value that led 
the legislature to provide expressly for the market value measure of compensation in para (a) 
of s 12(1) but not in para (b). It is nevertheless plain that loss of an asset through 
expropriation constitutes actual loss of its market value.  Such loss therefore necessarily falls 
within the ambit of (b).  In other words, where that which is expropriated is a right having 
market value, there is no difference between the measure of compensation respectively 
afforded by paras (a) and (b).” 
13 Lymar Investments Ltd v SA Railways & Harbours 1975 (3) SA 905 (D) at 907.  See also 
Jacobs v Minister of Agriculture 1972 (4) SA 608 (W) at 692B 
14 1976 (4) SA 519 (T) at 615 
15 Van Zyl v Stadsraad van Ermelo 1979 (3) SA 549 (A) at 573F-H;  Dormehl v 
Gemeenskaps-ontwikkelingsraad 1979 (1) SA 900 (T) at 909H 
16 Record Vol 3, p.172: 24 p.173: 20;  Vol 8, p.600:10 – p.601:1  
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gravel for less than R10,00 per cubic metre.17  It cannot be suggested 

that, under those circumstances (or, in any event) it was arbitrary to 

use the statutory power to expropriate for a public purpose.  That 

power is recognised and confirmed in the Constitution.  The question is 

not whether the Respondent purchased or, alternatively, acquired 

compulsorily – the question is what is just and equitable compensation 

for the compulsory acquisition. 

 

15. To suggest that the object of the State was to acquire the gravel for 

free by indirect means when it would not have been able to do so 

directly by expropriation, amounts to an allegation that the State was 

intentionally abusing its powers to the prejudice of the Applicant.  That 

would have rendered the expropriation invalid.  The allegation is 

unfounded.  The taking of the right has throughout been dealt with as 

an expropriation which implies just and equitable compensation, the 

only question being the quantum of the compensation to which the 

Applicant was entitled.  To suggest that the State was seeking to 

promote State wealth rather than the public interest is absurd. 

 

16. Ad paragraph 22 

 

The Applicant at no stage claimed compensation for temporary 

inconvenience as a separate issue.   

                                                 
17 Record Vol 5, 372:21-24;  Vol 3, p.154:24-29 (para 10.2.8) 
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17. Ad paragraph 24 

 

The submission that the SCA in fact sanctioned what section 25(2) 

forbids, i.e. the expropriation of property without the payment of 

compensation, is similarly without foundation and appears to be based 

on a misunderstanding of the judgment.  

 

In summary, the SCA held – 

 

(a) that the source of the Board’s power was section 8(1)(c) of the 

National Roads Act, No. 54 of 1971:  that section authorises the 

Board to take the right to use land temporarily, inter alia for the 

purpose of acquisition and/or mining of gravel; 

 

(b)  that Jamie AJ was correct in finding that the right comprised the 

use of the land and the permanent removal of gravel during that 

use; 

 

(c) that the measure of compensation was that provided for in 

section 12(1)(b) of the Expropriation Act, i.e. actual financial loss 

caused by the taking of the right; 

 

(d) that the measure of such loss will include the equivalent of the 

market value of what was taken; 
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(e) that, in terms of section 12(5)(f) of the Expropriation Act, the 

market for gravel created by the project of the expropriator shall 

not be taken into account; 

 

(f) that the Applicant was bound to take reasonable steps to 

mitigate his loss and could, on the evidence, have done so; 

 

(g) that the evidence of market value produced on behalf of the 

Applicant was extremely misleading and was an unreliable guide 

to determine financial loss; 

 

(h) that, on the evidence, the Court could not be realistically 

satisfied that the market value of agricultural land with an 

underlying gravel content carried any premium above the price 

of land without gravel. 

 

In conclusion: the finding of the SCA was not, either expressly or by 

implication, that the Board was not obliged to pay compensation for 

what was taken, but rather that the Applicant failed to furnish 

appropriate evidence to prove that he suffered any actual financial loss 

as a result of the taking of a right.  This is a far cry from sanctioning the 

expropriation of property without the payment of compensation, as 

suggested on behalf of the Applicant.  A Court’s determination of 

compensation is “... a finding of fact, a logical deduction from factual 
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data ...”,18 which is impossible in the absence of appropriate factual 

data.  It is respectfully submitted that the outcome would have been the 

same, had the SCA applied section 12(1)(a) of the Expropriation Act 

rather than section 12(1)(b). 

 

 

_____________________ 
R C HIEMSTRA  S.C. 
 
_____________________ 
W DE HAAN 

Counsel for the Respondent 
Chambers, Cape Town 
8 November 2004 
 

 
18 Union Government v Jackson and Others 1956 (2) SA 398 (A) at 419F-G 


