
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 Case No:  CCT22/04 

 

In the matter between: 

 

PAUL JOHANNES DU TOIT Appellant 

 

and 

 

THE MINISTER OF TRANSPORT Respondent 

 

 
 

RESPONDENT'S HEADS OF ARGUMENT 

 

 

A. THE APPLICATION FOR SPECIAL LEAVE TO APPEAL 

 

(i) Introduction

 

1. In terms of section 167(3) of the Constitution of the Republic of South 

Africa, No. 108 of 1996 ("the Constitution"), the Constitutional Court 

has jurisdiction to decide constitutional matters and issues connected 

with issues on constitutional matters. 

 

2. Section 25(2) of the Constitution provides for expropriation in terms of 

law of general application subject to compensation.  In terms of section 

25(3) the amount of compensation must be just and equitable. 
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3. The Expropriation Act, No. 63 of 1975 ("the Expropriation Act"), is a law 

of general application which provides for the expropriation of land and 

other property and matters connected therewith.  Section 12 of the 

Expropriation Act prescribes the basis on which compensation is to be 

determined in respect of property expropriated or in respect of the 

taking of a right to use property in terms of the Expropriation Act. 

 

4. It is not disputed that the proper interpretation of the compensation 

provisions in the Expropriation Act is a constitutional matter. 

 

5. A finding or a concession that a matter is a constitutional issue is not 

decisive.  It must be in the interests of justice that the Court should 

hear the appeal.  In this regard prospects of success are an important 

aspect of the enquiry, and an applicant for special leave to appeal must 

ordinarily show that there is a reasonable prospect that this Honourable 

Court will reverse or materially alter the decision of the Supreme Court 

of Appeal1 ("the SCA"). 

 

6. It is respectfully submitted that there are no such prospects. 

 

(ii) Background 

 

7. The background as sketched by the Appellant in paragraphs 2.1 to 

                                                 
1 S v Boesak 2001 (1) BCLR 36 (CC) at 40, para 10-12. 
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2.11 of his heads of argument is common cause subject to the 

following: 

 

7.1 Ad paragraph 2.3 

 

We point out that the measure of compensation for the 

expropriation during 1983 to 1984 was agreed to between the 

parties at the agricultural value of the land being R850,00 per 

hectare for ploughed land.2

 

7.2 Ad paragraph 2.4 

 

There is nothing on record to show that Haw and Inglis 

contracted to supply gravel from a commercial source.  

According to Mr Marten's evidence such material was to be 

obtained from designated borrow pits which were to be 

expropriated.3  Other materials were to be obtained by Haw and 

Inglis from commercial sources and contract rates were given.4

 

7.3 Ad paragraph 2.5 

 

7.3.1 The submission that, in the absence of expropriation, the 

                                                 
2 Record Vol 9, p.709-711. 
3 Record Vol 3, p.153, par 10.2.4;  Vol 8, p.580:23-581:5. 
4 Record Vol 3, p.154, par 10.2.5;  Vol 8, p.581:5-24. 
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Roads Board would "have had to purchase the said 

materials from the Appellant", is without foundation and 

misleading.  This aspect is dealt with later in these heads. 

 

7.3.2 There is no evidence that the contractor acting on behalf 

of the Roads Board agreed to pay R5,00 per cubic metre 

for the same commodity intended for the same use.  The 

figure of R5,00 is a figure mentioned by the Appellant's 

counsel in his opening address to Court and put to 

Marten in cross-examination as follows: "… let me tell you 

our information is that it was R5,00 per cubic metre …". 5 

 

7.4 Ad paragraph 2.6 

 

It is understood that the SCA attached the meaning of 

"expropriation" to the term "deprivation" where it used that term 

in the judgment.6   

 

7.5 Ad paragraph 2.8 

 

7.5.1 The price of the gravel is not affected by the 

transportation costs.  What is common cause is that the 

                                                 
5 Record Vol 8, p.617(21)-618:5. 
6 Record Vol 11, p.855:16-856:9. 
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cost of transporting material would be an important factor 

in the final cost of the project.  This aspect, too, is dealt 

with later in these heads. 

 

7.5.2 It is not common cause that the Moordenaarskop borrow 

pit was far closer to the road works than any other 

identified commercial source of gravel.  The borrow pit in 

question was not a commercial borrow pit, but was 

established on the 3,03 hectares of land temporarily 

expropriated by the Roads Board subsequent to the 

expropriation.  A comparable source of gravel need 

therefore not to have been "commercial", but only of 

sufficient excavatable quantity of the required grade of 

gravel.  The deposit on the farm of Mr du Plessis (Portion 

3 of Farm 521) was considered by Mr Marten to be better 

located.7 

 

7.6 Ad paragraph 2.10 

 

Jamie AJ accepted that the price paid to Mr Coetzee Uys by 

Haw and Inglis was R5,00 per cubic metre.  There was no 

evidence to support this.8

 

                                                 
7 Record Vol 3, p.162:10-35 and p.239;  Vol 8, p.596:18-24. 
8 Record Vol 10, p.740:9-12;  Vol 8, p.617:24-618:7. 
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(iii) The issues 

 

8. The dispute between the parties concerned the correct measure of 

compensation to which the Appellant was entitled in respect of the right 

taken.  In terms of section 8(2) of the National Roads Act, No. 45 of 

1971 ("the Roads Act"), the provisions of sections 7 to 24 of the 

Expropriation Act apply mutatis mutandis in respect of the taking of a 

right in terms of section 8. 

 

9. Section 12 of the Expropriation Act contains the basis on which 

compensation is to be determined, and the interpretation of this section 

was at the heart of the dispute between the parties. 

 

10. It was not in dispute, nor is it now, that the notice of expropriation was 

a valid notice issued in terms of section 8(1)(c) of the Roads Act, and 

that the right taken in terms of the notice was a temporary right which 

comprised the use of the land and the permanent removal of gravel 

during that use.  Further, that ± 80 000 cubic metres of gravel was 

permanently removed by virtue of the said notice. 

 

11. The Appellant's case is not that any of the provisions of section 12 of 

the Act is unconstitutional.  The constitutionality of section 12(5)(f) is 

similarly not in issue.9 

                                                 
9 It was expressly stated in the Appellant's heads of argument in the SCA that the principle of 
section 12(5)(f) is valid in terms of the Constitution – par 35.  [Record Vol 11, p.837] 
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12. It follows that the compensation provisions in the Expropriation Act 

must be treated as valid and applicable.  These provisions must be 

read, so far as possible, to conform with the Constitution (in this 

instance, particularly section 25(3) thereof) and to give effect to its 

fundamental values.10  They conform to the constitutional requirement 

of just and equitable compensation.11 

 

13. The compensation provisions of the Expropriation Act have since the 

commencement of the Constitution been considered and applied by the 

SCA in Randburg Town Council v Kerksay Investments (Pty) Ltd12 and 

by the Transvaal Provincial Division of the High Court in Mooikloof 

Estates (Edms) Bpk v Premier, Gauteng.13  

 

14. Section 2 of the Expropriation Act limits the power to expropriate 

property for public purposes or to take the right to use temporarily any 

                                                 
10 Olitzki Property Holdings v State Tender Board and Another 2001 (3) SA 1247 (SCA) at 
1260A-B; Investigating Directorate - SEO and Others v Hyundai Motor Distributors 2001 (1) 
SA 545 (CC) at par 22-26; Mateis v Ngwathe Plaaslike Munisipaliteit en Andere 2003 (4) SA 
361 (SCA) at 368C-D. 
11 Van Dijkhorst J said the following in Kerksay Investments (Pty) Ltd v Randburg Town 
Council 1997 (1) SA 511 (T) at 522:  "Whereas the starting point of the determination of 
compensation under s 12(1) is market value or actual financial loss as at the date of 
expropriation, the guidelines set out in s 12(5)(c), (e), (f) and (h)(ii) are such that the 
compensation awarded may differ vastly from the actual market value of the expropriated 
property.  The guidelines introduce factors into the equation based upon what is deemed to 
be just and equitable.  One such factor is set out in s 12(5)(f).  It is not seen as fair that an 
expropriator be forced to pay compensation for an increase in value brought about by the 
scheme itself in the furtherance whereof the land is expropriated.  The obverse is also true.  It 
is not fair that the expropriatee be compensated on the basis of the deflated value of his 
property which is rendered valueless by the (prospect of the) scheme itself.  By these rules 
the legislature seeks to arrive at just compensation which cannot always be the equivalent of 
market value of the property taken." 
12 1998 (1) SA 98 (SCA). 
13 2000 (3) SA 463 (T). 
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property for public purposes.  These powers are subject to the payment 

of compensation.  The same limitation is contained in section 25(2) of 

the Constitution.  The circumstances to which regard should be had in 

establishing just and equitable compensation listed in section 25(3)(a), 

(b), (c) and (e) of the Constitution are elements which fall squarely 

within the compensation provisions of the Expropriation Act.  The 

extent of direct state investment and subsidy in the acquisition and 

beneficial capital improvement of the property will less frequently form 

part of the exercise to establish just and equitable compensation in 

terms of the Expropriation Act. 

 

The Appellant's case 

 

15. The Appellant's case in respect of section 12(1) of the Act is 

summarised in his heads of argument at the end of paragraph 11 as 

follows: 

 

"Applicant's criticism is therefore not that sections 12(1)(a) and 

(b), read with the provisions of the National Roads Ordinance 

(sic) properly interpreted, are in conflict with the provisions of 

section 25 of the Constitution.  The criticism is that any 

interpretation/application of these provisions, to the effect that 

an expropriating body who would, had it expropriated the gravel, 

have been enjoined to pay just and equitable compensation, 

could enjoin an owner to be limited to and prove actual damages 

suffered by him quite simply because it purports merely to 
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deprive him of a right, which necessarily involve the 

expropriation of the gravel itself, is untenable." 

 

(This submission is clearly based upon the premise that actual financial 

loss cannot constitute just and equitable compensation.  This premise 

is falacious, as will be pointed out herein.) 

 

16. The Appellant's case appears to be that the manner in which the SCA 

applied the compensation provisions resulted, on the facts and 

circumstances of this particular case, in compensation which was not 

just and equitable and consequently not in accordance with section 

25(3) of the Constitution. 

 

17. The particular circumstances which, according to the Appellant, the 

SCA failed to recognise are the following: 

 

17.1 The expropriation (in this instance the taking of a right in terms 

of section 8(1)(c) of the Roads Act to use land temporarily for 

the purpose of mining gravel) involved both the exercise of a 

right to enter upon the Appellant's land and there to mine for 

gravel and the taking and permanent removal of the gravel.  

This amounts to an expropriation of property and the Appellant 

was consequently entitled to compensation both in terms of 

section 12(1)(a) (i.e. market value) and section 12(1)(b) (i.e. 
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actual financial loss).  The SCA found that the expropriation was 

effected in terms of section 8(1)(c) of the Roads Act, i.e. the 

taking of a right, and that the provisions of section 12(1)(b) of 

the Expropriation Act applied.  Had the Roads Board followed 

the mechanism provided for in section 8(1)(b) of the Roads Act, 

the Appellant would have been entitled to compensation in 

terms of section 12(1)(a) of the Expropriation Act, i.e. 

compensation for the market value of the gravel taken.  The 

Roads Board has achieved the same result, i.e. the acquisition 

of the gravel, by relying on section 8(1)(c) of the Roads Act 

which, on the SCA's judgment, relieves it from paying 

compensation as envisaged in section 25(2) and (3) of the 

Constitution.14  To limit the Appellant's compensation to actual 

financial loss as envisaged by section 12(1)(b) of the 

Expropriation Act does, in the same circumstances, not provide 

for just and equitable compensation as envisaged in section 

25(3) of the Constitution and is consequently unconstitutional.  

 

17.2 In addition to the aforegoing, it is also submitted by the 

Appellant that the SCA erred in finding that the Appellant was 

not entitled to rely on any increase in demand for gravel which 

had arisen because of the Road Board's upgrading of the N2 

highway (hereinafter "the N2"). 

 

 
14 Appellant's heads, par 10.2 and 13. 
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(iv) The Respondent's submissions

 

18. The Appellant's approach is based on the premise that section 12(1)(b) 

of the Expropriation Act provides inadequate compensation for the 

taking of a right to use temporarily any property where this right 

incorporates a right to extract and permanently remove minerals, in this 

instance gravel for roadmaking purposes.  In such a case, the 

Appellant argues, the expropriatee is entitled to be compensated for 

the market value of the gravel taken as envisaged in section 12(1)(a) of 

the Expropriation Act, alternatively, for just and equitable compensation 

in terms of section 25(3) of the Constitution. 

 

19. It has repeatedly been stated by our Courts that the aim of the 

compensation provisions in the Expropriation Act is to ensure that the 

expropriatee receives just and equitable compensation, i.e. that the 

person whose property is expropriated in the public interest should not 

be prejudiced, nor should he benefit from the expropriation at the 

expense of the public.15 

 

20. The purpose of compensation for expropriation is to put the 

expropriatee financially in the same position as he would have been 

but for the expropriation.  There are no fixed rules in terms of which 

                                                 
15 Kerksay Investments (Pty) Ltd v Randburg Town Council 1997 (1) SA 511 (T) at 522E-H;  
Mooikloof Estates (Edms) Bpk v Premier, Gauteng 2000 (3) SA 463 (T) at 471F;  Randburg 
Town Council v Kerksay Investments (Pty) Ltd 1998 (1) SA 98 (SCA) at 106F-H;  Kangra 
Holdings (Pty) Ltd v Minister of Water Affairs 1998 (4) SA 330 (SCA) at 342H-I. 
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compensation is to be established – it is generally accepted that 

compensation must be just and equitable towards both the fiscus and 

the expropriatee.16 

 

21. The position was stated as follows in Ilovo Sugar Estates Limited v 

South African Railways & Harbours:17 

 

"The truth is that it is not possible to state with logical 

completeness, the principles underlying the assessment of 

compensation.  It is sufficient to say that an owner manifestly 

ought not to receive more than his total loss, and that the value 

of his land may be assessed on such a basis and at such a 

figure as to negative all possibility of his having suffered any 

loss over and above that sum." 

 

22. The Appellant appears to equate just and equitable compensation to 

market value.18  For that reason it is argued that section 12(1)(b) 

cannot apply in circumstances where material, such as the gravel for 

roadmaking purposes, is permanently removed by the expropriator.  

That approach is clearly wrong: section 25(3) of the Constitution makes 

it abundantly clear that market value could be only one of many factors 

to be taken into account in assessing compensation.  When regard is 

had to all relevant circumstances, including those stipulated in section 

25(3) of the Constitution, or, in the case of the Expropriation Act, the 

                                                 
16 Gildenhuys Onteieningsreg (2nd ed.) at 151, 2. 
17 1947 (1) SA 52 (D) at 64. 
18 Appellant's heads, par 19.2 and 33. 
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factors set out in section 12(5), just and equitable compensation may 

be either more or less than market value.19  

 

23. The determination of compensation in terms of section 12(1)(b) could 

only be said to be in conflict with section 25(3) of the Constitution if the 

section was to exclude market value as a factor to be considered.  

Section 12(1)(b) of the Expropriation Act does not expressly or by 

implication exclude the consideration of market value in establishing 

the actual financial loss caused by the taking of a right in terms of the 

Expropriation Act.  That much has been stated by the SCA in Kangra 

Holdings (Pty) Ltd v Minister of Water Affairs20 and was again 

confirmed by the SCA in considering the Appellant's claim.  The SCA 

emphasised in paragraph 8 of its judgment that "a secondary but 

equally direct result of the taking is the permanent deprivation of the 

owner's right to exploit gravel in the quantities removed".  The value of 

that deprivation (if any) will also be part of the loss caused by the 

taking.  It recognised, in paragraph 15 at p.11, that "… the measure of 

such loss (i.e. actual financial loss) will include the equivalent of the 

market value of what is taken by the expropriator …" (emphasis 

supplied). 

 

                                                 
19 Kerksay Investments (Pty) Ltd v Randburg Town Council supra;  Ex parte Former Highland 
Residents; In re: Ash and Others v Department of Land Affairs [2000] 2 All SA 26 at 40, par 
34;  In re Certification of the Constitution of the Republic of South Africa, 1996 1996 (4) SA 
744 (C) at 798G-799C. 
20  1988 (4) SA 330 (SCA) at 337.  
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24. The SCA held in Kangra Holdings21 that an owner of an expropriated 

right with market value could, depending on the circumstances, be 

entitled to compensation not only in respect of such value, but to 

additional actual loss.  Whereas market value establishes an objective 

measure of compensation, actual loss suffered is subjectively 

assessed.22  The outcome of a claim under section 12(1)(b) may, 

therefore, and depending on the circumstances, be more beneficial to 

an expropriatee than a claim under section 12(1)(a) of the Act. 

 

25. It is submitted that the Appellant's criticism of the SCA's judgment is 

without foundation.  The SCA's finding that compensation had to be 

assessed in terms of section 12(1)(b) did not limit the amount of 

compensation to which the Appellant was entitled in any manner which 

could be said to offend the provisions of section 25 of the Constitution.  

The SCA's approach to section 12(1)(b) did not exclude market value 

as an element in assessing compensation,23 nor would it result in 

compensation which would, in the circumstances, not be just and 

equitable.  The SCA held that, although market value could be used in 

establishing the measure of loss, "that does not mean that the market 

value can always be used to prove the fact that such loss was 

suffered".24 

 

                                                 
21 1988 (4) SA 330 (SCA). 
22 Gildenhuys Onteieningsreg (2nd ed.) at 319;  Pienaar v Minister van Landbou 1972 (1) SA 
14 (A) at 20F-G;  Mooikloof Estates (Edms) Bpk v Premier, Gauteng supra at 475C-D. 
23 Judgment p.7, par 8;  p.10, 11, par 15.  [Record Vol 11, p.855; 859-860] 
24 Judgment p.11, par 15.  [Record Vol 11, p.860] 
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26. The SCA was clearly also alive to the requirements of section 25(3) of 

the Constitution.25 

 

27. It is respectfully submitted that the SCA arrived at its conclusion not by 

reason of any wrong principle in respect of the assessment of 

compensation, but by reason of lack of appropriate evidence.  Whether 

the expropriation was one in terms of section 8(1)(b) or (c) of the 

Roads Act, and whether section 12(1)(a) or (b) were to be the proper 

basis for the assessment of compensation, would, in the 

circumstances, not have made any difference:  the SCA held that the 

evidence of market value produced on behalf of the Appellant was 

extremely misleading and inappropriate, and an unreliable guide to 

whatever financial loss he might in the long run suffer.  That 

assessment of the evidence would apply whether the measure of 

compensation was actual financial loss, market value or just and 

equitable compensation in terms of section 25(3) of the Constitution. 

 

28. The SCA's finding in respect of the evidence is a finding of fact in 

respect of which the SCA is, in terms of section 168 of the Constitution, 

the final arbiter.  It does not raise a constitutional matter or an issue 

connected with decisions on constitutional matters. 

 

 
25 Judgment p.12, par 16.  [Record Vol 11, p.861] 
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(v) Section 12(5)(f) of the Expropriation Act 

 

29. The Appellant's attack upon the SCA's finding that, in calculating the 

actual financial loss suffered by the Appellant, the market for gravel 

created by the project must be ignored, is based on an alleged failure 

by the SCA to give due consideration to the arguments advanced by 

the Appellant in that regard. 

 

30. In essence the argument on behalf of the Appellant appears to be that 

the SCA erred in ignoring the fact that an increase in demand for gravel 

was caused by the original construction of the N2 in 1948.  The SCA 

consequently erred in holding that the specific market for 80 000 cubic 

metres of gravel created by the project to upgrade the N2 had to be 

ignored. 

 

31. Section 12(5)(f) of the Expropriation Act provides that, in determining 

the amount of compensation to be paid, any enhancement or 

depreciation, before or after the date of notice, in the value of the 

property in question, which may be due to the purpose for which or in 

connection with which the property is being expropriated or is to be 

used, or which is a consequence of any work or act which the state 

may carry out or perform or has already carried out or performed or 

intends to carry out or perform in connection with such purpose, shall 

not be taken into account. 
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32. The purpose of the section is to ensure just and equitable 

compensation for the expropriation or the taking of a right.  It shall 

apply whether the compensation is determined in terms of either 

section 12(1)(a) or 12(1)(b) of the Expropriation Act,26 and also under 

section 25(3) of the Constitution.27 

 

33. The section embodies a principle of valuation in expropriation which 

has received at least partial statutory recognition since about the turn 

of the previous century.28   

 

34. It is in accordance with the basic and generally accepted principle of 

the law of compensation for expropriation that the expropriatee should 

be left neither better nor worse off financially as a result of the 

expropriation.29  It is "… logical, just and equitable.  There is no reason 

why the holders of property should either receive a windfall or be 

penalised because the land is to be expropriated." 30 

 

35. In dealing with section 12(5)(f), the Appellant does not suggest that this 

section is unconstitutional; nor did he do so in the SCA.  As pointed out 

before, it was expressly stated on behalf of the Appellant that the 

principle underlying this section was valid under the Constitution. 

 
26 Randburg Town Council v Kerksay Investments (Pty) Ltd 1998 (1) SA 98 (SCA) at 103E-F.  
27 Gildenhuys op cit at 258;  Ex parte Former Highland Residents supra at 40g-41d;  Khumalo 
and Others v Potgieter and Others [2000] 3 All SA 456 at par 26. 
28 Randburg Town Council v Kerksay Investments (Pty) Ltd 1998 (1) SA 98 (SCA) at 104D. 
29 Jacobs The Law of Expropriation in South Africa (1982) Juta 161;  Mooikloof Estates 
(Edms) Bpk v Premier, Gauteng 2000 (3) SA 463 (T) at 471. 
30 Juta's New Land Law at 1-60. 
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36. Although section 12(5)(f) is of very wide import, the "purpose" for which 

property is being expropriated or is to be used should be limited to the 

specific purpose for which the property was expropriated.31  It is the 

"project" which gives rise to the expropriation which must be ignored – 

if the project were to be scrapped, there would no longer be the need 

for expropriation. 

 

37. The position was clearly stated in Wilson v Liverpool City Council:32 

 

"Whenever land is to be compulsorily acquired, this must be in 

consequence of some scheme or undertaking or project.  Unless 

there is some scheme or undertaking or project compulsory 

powers of acquisition will not arise at all, and it would I think be a 

great mistake if we tended to focus our attention on the word 

'scheme' as though it had some magic of its own.  It is merely 

synonymous with the other words to which I have referred, and 

the purpose of the so-called Pointe Gourde rule is to prevent the 

acquisition of the land being at a price which is inflated by the 

very project or scheme which gives rise to the acquisition." 

 

38. The amount fixed by way of compensation must not in any way reflect 

the value which the property will have in the hands of the acquiring 

authority.33 

 

                                                 
31 Kerksay Investments v Randburg Town Council supra at 524I, E and Bonnet v Department 
of Agricultural and Land Tenure 1974 (3) SA 737 (T) at 751G-752B. 
32 [1971] (1) All ER 628 at 635. 
33 See inter alia Gildenhuys op cit at 147, 200-201;  Fraser v The Queen 1963 SCR 455, 40 
DLR (2d) 707 (SCC) at 722.  
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39. Any appreciation or depreciation in the value of the property which, 

broadly speaking, is a by-product or spin-off of the expropriation, is to 

be ignored.34 

 

40. The test is simple: the value of the property in the hands of the owner 

without the expropriation must be compared with the value of the 

property, taking into account the effect of the expropriation.  If thinking 

away the expropriation leads to the falling away of value, that value 

may not be considered for purposes of determining value.35 

 

41. The question of what the purpose is for which, or in connection with 

which, the property is being expropriated or is to be used, or whether 

there was an enhancement or depreciation in the value of the property 

as a consequence of any work or act which the state, via the Roads 

Board, may carry out or perform etcetera, is a question of fact.36 

 

42. The application of section 12(5)(f) has no bearing on the question 

whether the Appellant is entitled to market value or to actual financial 

loss caused by the expropriation of a temporary right to use property.  

 
34 Port Edward Town Board v Kay 1996 (3) SA 664 (A) at 679C. 
35 Gildenhuys op cit 261, 2. 
36 Bonnet v Department of Agricultural Credit and Land Tenture 1974 (3) SA 737 (T) at 751, 
quoting from Frazer and Others v City of Frazerville 1917 AC 187 at 194.  See also 
Gildenhuys, Onteieningsreg (2nd ed.) at 259 and Wilson and Another v Liverpool City Council 
[1971] 1 All ER 628 at 635:  "The extent of the scheme is a matter of fact in every case …  It 
is for the tribunal of fact to consider just what activities – past, present or future – are properly 
to be regarded as the scheme within the meaning of this proposition." 
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It is its application to the facts which is in issue.  In that regard the SCA 

is the highest court of appeal. 

 

The application of section 12(5)(f) in this instance 

 

43. The Appellant contends that the SCA erred in holding that, in 

calculating the actual financial loss suffered by Appellant, it was bound 

to think away the market for gravel created by the project to the extent 

that it reflected an enhancement in value.  The Appellant argues that 

the increase in demand for gravel arises from the construction of the 

N2 many years ago and was not caused by the road upgrade project. 

 

44. It is not disputed that the Appellant would be entitled to any increase in 

the market value of his land (and/or the value of gravel on his land) 

which may have been caused by the construction of the N2 in 1948, 

provided such increase is proved.  There would be a burden on the 

owner of the expropriated land, or, in this instance, the land subject to 

the right taken, to adduce sufficient evidence for the Court to make its 

determination.37  This was conceded by the Appellant in the SCA.38 

 

45. The "purpose" for which, or in connection with which, the property is 

being expropriated or is to be used, is limited to the specific purpose in 

question – here, the upgrading of the N2.  If one thinks away the 

                                                 
37 Chaskalson et al Constitutional Law of South Africa at 31-25. 
38 SCA heads p.12, par 21.  [Record Vol 11, p.832] 
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upgrading of the N2, the need for the expropriation similarly falls away.  

This implies that what has to be ignored in determining the 

compensation to which the Appellant is entitled, is not only the 

immediate demand in the market place for between 40 000 and 80 000 

cubic metres of gravel, but also the specific site of the project, i.e. the 

N2 in the immediate vicinity of Hooikraal and Moordenaarskop. 

 

46. Although the Roads Board would in reality be the only potential 

purchaser of large quantities of gravel, it may be regarded as a 

potential purchaser in determining value.  Value should be determined 

in the same way as if there is an open market and multiple 

purchasers.39  It does, however, not follow that the Roads Board is a 

"driven purchaser" as distinct from a willing purchaser.  A willing seller 

is also to be assumed. 

 

47. Taking into account the existence of the N2 since 1948, as the 

Appellant argues should be done, the notional willing and informed 

purchaser or lessee of the 3,03 hectares of the Appellant's land which 

was the subject of the expropriation would, on the evidence, have been 

aware of the following: 

 

47.1 The N2 would require upgrading from time to time. 

 

 
39 Todd v Administrator Natal 1972 (2) SA 874 (A) at 881H-882B. 
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47.2 Hooikraal is a suitable and recognised source of roadbuilding 

material. 

 

47.3 Hooikraal has been the source of roadbuilding material for the 

N2 in the past. 

 

47.4 There is, consequently, a reasonable possibility that Hooikraal 

would in future be the source of roadmaking material for the N2. 

 

47.5 The gravel is in situ and not excavated and ready to be 

removed. 

 

47.6 There is an abundance of Enon gravel in the area and, 

consequently, alternative sources of gravel. 

 

47.7 That, other than the possible needs of the Roads Board, there is 

a demand for only 1800 cubic metres of gravel per annum. 

 

48. What the notional purchaser would, by reason of section12(5)(f) of the 

Expropriation Act, not have considered, is the following: 

 

48.1 That gravel for the upgrading of the N2 would be required as at 

the date of expropriation. 
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48.2 That Hooikraal would be the preferred source for roadmaking 

material. 

 

48.3 That 80 000 cubic metres of gravel would be required over a 

period of 18 months. 

 

49. The notional purchaser would have looked at the land as land with a 

speculative potential, not as land with a realised potential.  The 

evidence was that there was an abundance of Enon gravel, not only on 

the Appellant's land, but on other land abutting the N2 in the vicinity.  

This he would have been aware of.  The notional willing seller would 

have been aware that the notional willing and informed purchaser 

would pay no more for the gravel on his property than he would pay for 

the same material elsewhere,40 and would not be under compulsion to 

buy from the Appellant.  The Appellant's submission in paragraphs 2.5 

and 41 of his heads of argument that, in the absence of expropriation, 

the Roads Board would have had to purchase the gravel from the 

Appellant, is unfounded and wrong. 

 

50. It is trite that an expropriatee may not be compensated for unrealised 

potential.41  This is in effect what the Appellant's claim amounts to.  

                                                 
40 Loubser en Andere v SA Spoorweë & Hawens 1976 (4) SA 589 (T) at 614C-D and E Louis 
Ellenberger v Valuer (1983) 85:  "Normally a prospective purchaser is not likely to pay more 
for a particular property than the price at which he can buy a comparable substitute property 
which satisfies his requirements equally well." 
41 Kangra Holdings (Pty) Ltd v Minister of Water Affairs supra at 342H;  Davis and Another v 
Pietermaritzburg City Council 1989 (3) SA 765 (A) at 769J-770A. 
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The Appellant's claim is premised upon the assumptions that the 

existence of the N2 created a demand for 80 000 cubic metres of 

gravel to be obtained specifically from Hooikraal for use between the 

Witsand Road and Heidelberg at the date of expropriation, and at a 

price or value of R10,00 per cubic metre.  It is submitted that the 

provisions of section 12(5)(f) precludes this approach. 

 

51. There was no evidence that a notional purchaser of the 3,03 hectares 

of the Appellant's land would pay more than agricultural value for the 

land by reason of the presence of any gravel on the land, nor that any 

notional purchaser would pay a premium for the right to extract 80 000 

cubic metres of gravel from the land. 

 

52. The SCA considered the evidence.  It found that there was no evidence 

that the price of land had benefited from the assumed potential for 

sales of gravel created by the construction of the N2.42  In respect of 

the Appellant's reliance on market value, the SCA held that "the 

evidence of market value produced on his behalf was (in addition to the 

problem of the appropriate bulk discount) extremely misleading" and an 

unreliable guide.43  The SCA clearly did not disregard market value as 

a guide to value or actual financial loss. 

 

 
42 Judgment par 13. 
43 Judgment par 15. 
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53. It is respectfully submitted that the SCA correctly disregarded the 

market for gravel created by the project, both on principle and on the 

evidence. 

 

(vii) Canadian authorities 

 

54. Under the heading "Canadian Constitutional Law" the Appellant deals 

with a number of Canadian authorities.  These authorities however do 

not deal with constitutional issues. 

 

55. In considering the Canadian authorities relied upon by the Appellant, 

some caution is called for, as the approach to compensation differs 

substantially from that of our law.44 

 

56. A further fundamental difference is the following: 

 

"No owner of lands expropriated by statute for public purposes is 

entitled to compensation, either for the value of the land taken, 

                                                 
44 Gildenhuys op cit 287 says the following:  "In Kanada word daar 'n wye betekenis aan die 
begrip 'markwaarde' gegee en word 'n onteiende persoon vergoed ooreenkomstig die bedrag 
wat hy bereid sal wees om te betaal ten einde die onteiening te verhoed." The learned author 
says the following at 36:  "Meeste provinsies van Kanada, asook die Kanadese Gemene-bes, 
beskik oor moderne onteieningswetgewing.  Anders as in Suid-Afrika, bevat hierdie wette 
geen uitvoerige voorskrifte oor die berekening van vergoedingsgeld nie.  Die vergoedings-
beginsels is hoofsaaklik deur die howe uitgewerk." (emphasis supplied)  And at 159:  "In 
sommige Kanadese provinsies bevat die onteiningswetgewing geen eishoofde waaronder 
vergoeding gevorder kan word nie, en volg die howe die benadering van 'value to the owner' 
soos dit voor 1919 deur die Britse Howe toegepas was.  Hiervolgens is die vergoeding gelyk 
aan die bedrag wat die eienaar sal betaal om die eiendom nie te verloor nie." 
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or for damage, on the ground that his land is 'injuriously 

affected', unless he can establish a statutory right." 45

 

57. It is submitted that the Canadian authorities relied upon by the 

Appellant do not detract from the principles set out above.  Indeed, 

those authorities confirm the basic principles that any increase in value 

due to the project must be disregarded in the determination of 

compensation, so too, the value which the property may have in the 

hands of the expropriator.  They confirm too that an expropriatee is 

entitled to be compensated in respect of the property taken as it is on 

the date of notice, with its potentialities, but not as if those potentialities 

have been realised – it is the present value alone that falls to be 

determined. 

 

58. It is submitted that these cases do not support the Appellant's 

argument that the project to upgrade the N2 ought not to be ignored in 

determining compensation, nor the argument that the compensation 

should be determined by simply multiplying the quantity of gravel taken 

by a price of R10,00 per cubic metre. 

 

(viii) Conclusion 

 

59. For the reasons set out above it is respectfully submitted that there is 

                                                 
45 Sisters of Charity of Rockingham v R 1922 (2) AC 315 at 322, quoted in Gildenhuys op cit 
166. 
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no reasonable prospect of success in the appeal and that the 

application for leave to appeal should consequently be dismissed. 

 

B. THE MERITS 

 

60. The general principles applicable to a decision on the merits have been 

discussed under A above and must be read as part hereof. 

 

61. The constitutional validity of the Expropriation Act is not in issue.  The 

provisions of the Expropriation Act must consequently be applied so far 

as possible to conform with the Constitution.  This does not imply that 

in every instance a court should perform the exercise suggested by the 

Appellant, i.e. to establish in each case which of the Constitution or the 

Expropriation Act renders the highest compensation.  The proper 

approach to section 12 of the Expropriation Act has been discussed 

under A above.   

 

62. The Constitution does not establish a separate and independent basis 

for the determination of compensation for expropriation.  The position is 

different where the legislature chooses to incorporate the provisions of 

section 25 of the Constitution such as in the Land Reform (Labour 

Tenants) Act, No. 3 of 1996.  Section 23(1) provides that the owner of 

affected land or any other person whose rights are affected shall be 

entitled to just and equitable compensation as prescribed by the 

Constitution for the acquisition by the applicant of land or a right in 
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land.  The Expropriation Act does not contain a similar provision.  The 

issue in this instance is, consequently, the proper interpretation of 

section 12 of the Expropriation Act. 

 

63. In dealing with the Appellant's submissions on the merits, we follow the 

rubrics of the Appellant's heads of argument.  

 

(i) The market value of the gravel 

 

64. It is not correct to state, as the Appellant does,46 that by reason of the 

approach adopted by the SCA, that Court did not consider it necessary 

to deal with the issue of market value of the gravel.  It is clear from the 

judgment that the SCA considered the evidence on market value, but 

regarded it as misleading and inappropriate. 

 

65. Although it was common cause that the going rate for the Appellant's 

gravel over the years prior to the expropriation was R10,00 per cubic 

metre, it is misleading to state47 that the Respondent did not take issue 

with this finding in principle in appeal to the SCA.  The Respondent's 

case was throughout that a price of R10,00 per cubic metre was 

irrelevant in the context of the case, and the Respondent at no stage 

"embraced" R10,00 per cubic metre as a valid basis for the 

determination of compensation. 

                                                 
46 Appellant's heads, par 34. 
47 Appellant's heads, par 35. 
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(ii) The impact of the size of the demand on market value 

 

66. The Appellant's submission that the Court of first instance overstated 

the impact of the size of demand on the determination of compensation 

is controverted by ordinary common sense.  The learned Judge of first 

instance remarked as follows: 

 

"Mr Martin made what I would have thought was the obvious 

point in his evidence that a buyer wishing to buy a very large 

quantity of material would expect to pay significantly less than 

the buyer of a very small quantity of the same material".48

 

67. In Fraser v The Queen49 Ritchie J said the following:  

 

"This constituted an immediate market for a substantial amount 

of the Appellant's rock, and the unprecedented opportunity to 

dispose of such a quantity of his supply at one time must, in my 

view, be treated as a circumstance which would induce a 

prudent man to willingly accept less than he might expect to 

receive if he was required to sell the commodity piecemeal …" 

 

68. A similar approach was followed in Bodasing v SA Roads Board.50 

 

69. To suggest, as the Appellant does,51 that the prime consideration in 

                                                 
48 Record p.737, par 37. 
49 Supra at 729. 
50 1995 (4) SA 867 (D) at 873H.  
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determining the price of the gravel would be the distance from a readily 

accessible and suitable source of gravel to the location where it is to be 

used, is to do exactly that which is prohibited by law: to seek to 

determine the value of the gravel in the hands of the expropriator and 

not the owner.  It furthermore ignores the provisions of section 12(5)(f) 

of the Expropriation Act which enjoins a court to ignore the purpose, 

etcetera, of the expropriation. 

 

70. It is similarly not correct to refer to the Appellant's gravel as "the only 

already identified commercial source of gravel" in the immediate 

vicinity.  The area which was subject to the expropriation was not a 

commercial site, nor was it the only source of suitable material.  The 

Appellant again appears to ignore the provisions of section 12(5)(f) of 

the Expropriation Act. 

 

71. The submission in paragraph 41 of the Appellant's heads that ordinary 

principles dictate that a greater (and relatively urgent) demand for 

gravel from the immediate vicinity would have cancelled out any 

downward "trend" as postulated by the Court of first instance and that 

the Roads Board would either have had to pay the Appellant the price 

requested by him or that they would, in effect, have paid substantially 

more for the gravel once they had transported it to the area in question, 

is similarly flawed.  It ignores the most basic principle of the 

determination of market value, i.e. to determine the amount which the 

 
51 Appellant's heads, par 38. 
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property would have realised if sold on the date of notice in the open 

market by a willing and informed seller to a willing and informed buyer.   

 

The argument advanced by the Appellant not only postulates a "driven" 

purchaser, but ignores the provisions of section 12(5)(f) of the 

Expropriation Act. 

 

(iii) Comparable transactions 

 

72. It is submitted that the evidence adduced and relied upon by the 

Appellant, i.e. transactions of limited quantities of gravel at R10,00 per 

cubic metre, is not comparable and that the SCA correctly found that 

evidence to be extremely misleading and an unreliable guide.  It is 

based on transactions by purchasers willing and able to undertake the 

excavation at their own cost or occasional excavations by persons with 

suitable equipment.  It ignores the fact that what was expropriated was 

the right to extract gravel which was in situ.  As at the date of 

expropriation, the gravel in situ constituted no more than unrealised 

potential.  The Appellant's approach ignores the principle that an 

expropriatee is, under such circumstances, entitled to be compensated 

for the value of the unrealised potential, but not for realised potential.  It 

is submitted that the evidence adduced by the Appellant in respect of 

sales of gravel is wholly inappropriate.  The onus was on the Appellant 

to adduce appropriate evidence to enable the Court to determine the 

compensatin to which he was entitled – whether the measure of 
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compensation was market value, actual financial loss caused by the 

expropriation or just and equitable compensation as envisaged in 

section 25(3) of the Constitution.  This he failed to do. 

 

73. It is further submitted that, in any event, the basis of compensation 

suggested by the Appellant leads to results which do not reflect an 

equitable balance between the public interest and the interests of the 

expropriatee as required by section 25(3) of the Constitution.  The 

result would be that the Appellant is vastly better off as a result of the 

expropriation than he would have been had there been no 

expropriation. 

 

C. CONCLUSION 

 

74. By reason of the aforegoing, and by reason of the submissions set out 

in A above, it is respectfully submitted that leave to appeal against the 

judgment of the SCA should be refused, alternatively, that the appeal 

should be dismissed with costs. 

 

_____________________ 
R C HIEMSTRA  S.C. 
 
_____________________ 
W DE HAAN 

Counsel for the Respondent 
Chambers, Cape Town 
17 September 2004 


