
  

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

                                                                                                 CASE NO: CCT 22/04 

 

In the matter between : 

 

PAUL JOHANNES DU TOIT    APPLICANT/APPELLANT 

 

and 

 

THE MINISTER OF TRANSPORT           RESPONDENT 
 

 
APPLICANT / APPELLANT’S ADDITIONAL HEADS OF ARGUMENT 

  

 
 
INTRODUCTION
 

1 Since the filing of the Heads of Argument on behalf of both parties, the 

Applicant/Appellant has enlisted the assistance of Professor AJ Van der 

Walt. Pursuant thereto, this Honourable Court’s leave is respectfully 

requested to file additional Heads of Argument, which, so it is believed, may 

serve to clarify the issues and be of assistance to this Honourable Court. 
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FURTHER NOTES ON THE IMPACT OF SECTION 25 OF THE CONSTITUTION 

ON THE MATTER AT HAND

 

2 Regardless of established views and practices regarding compensation for 

expropriation in the past (so heavily relied upon by the Supreme Court of 

Appeal and the Respondent herein), the current practice (and therefore 

current interpretation and application of any relevant statute) must comply 

with the requirements and prescriptions in section 25 of the Constitution.  

(Section 39(2) of the Constitution and see Investigating Directorate 

SEO v Hyundai Motor Distributors 2001 (1) SA 545 CC at p 21-26 

 

3 This includes decisions with regard to any or all of the following 

considerations : 

 

3.1 Whether or not a particular interest affected by state action is 

recognised as property ; 

 

3.2 Whether or not a particular interference with such property is or 

amounts to expropriation ; 

 

3.3 Whether compensation is to be paid for such expropriation and how 

the compensation should be calculated.  
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4 The substantive effect of the considerations above is that the enquiry 

assumes a constitutional character, which might mean that the questions to 

be asked and the results could be different from pre-constitutional enquiries 

into the same matter. The protection of property, the power of expropriation 

and the duty to pay compensation for it have all acquired a constitutional 

dimension that did not exist and is not reflected in pre-constitutional 

legislation and case law. Such legislation (including both the National Roads 

Act 54 of 1971 and the Expropriation Act 63 of 1975) and the case law 

pertaining to it must be interpreted and applied in a way that will promote the 

spirit, purport, and objects of the Bill of Rights (sec 39(3) of the 

Constitution). 

 

DEPRIVATION OR EXPROPRIATION?

 

5 By reason of the importance of this issue to the determination of this matter, 

the following aspects (raised in Applicant’s existing Heads of Argument) are 

clarified and expanded upon : 

 

5.1 As a starting point, section 25 of the Constitution distinguishes 

between deprivation and expropriation of property, and provides that 

compensation is required for the latter only. This distinction is clearly 

central to the decision whether a specific state interference with 

private property requires compensation or not. 
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5.2 The only clear distinction between the two categories that can be 

gleaned from section 25 itself is that compensation is required for 

expropriation but not for deprivation of property. Besides this point 

the distinction has to be made with reference to comparative law. 

 

5.3 In Harksen v Lane NO and Others 1998 (1) SA 300 (CC) paras 

[33] - [40] the Constitutional Court emphasised two elements that 

were said to distinguish expropriation from deprivation of property : 

 

5.3.1 Through expropriation the state acquires the property 

 

5.3.2 Permanently. 

 

5.4 On the basis of this finding, it has become customary  to emphasize 

the permanent nature of expropriation and to contrast it with the 

temporary nature of deprivation as was done in Applicant’s Heads of 

Argument par C.10.1. However, this is probably an oversimplification. 

(See AJ van der Walt & H Botha 'Coming to grips with the new 

constitutional order: critical comments on Harksen v Lane NO’ 

(1998) 13 SA Public Law 17-41; AJ van der Walt ‘Overview of 

Developments since the Introduction of the Constitutional 

Property Clause’ (2004) 19 SA Public Law 46-89). It appears to be 

commonly accepted in the literature worldwide that deprivation of 

property could and often is permanent (eg the imposition of 



 5

permanent restrictions on building or development on land subject to 

environmental conservation legislation) and that expropriation can 

(admittedly less commonly) be temporary [eg Attorney General v De 

Keyser’s Royal Hotel, Ltd [1920] AC 508 (HL) (United Kingdom); 

First English Evangelical Lutheran Church of Glendale v County 

of Los Angeles 482 US 304 (1987) (United States)]. It is therefore 

not appropriate to distinguish between deprivation and expropriation 

only on the basis of the permanence of the state’s use or acquisition 

of the property involved. This is true regardless of the question 

whether the affected property is land, other corporeal property or a 

right. 

 

5.5 The following (combination of) factors are also relevant to the 

enquiry : 

 

5.5.1 The power or authority exercised by the State to allow the 

relevant action (the power of eminent domain authorises 

expropriation, the police power authorises deprivation) ; 

 

5.5.2 The purpose for which the action is undertaken (to regulate the 

use of property or to acquire property for State or public use or 

benefit) ; and  
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5.5.3 The effect of the State action on the affected owner; even if a 

state action is intended and clothed as a regulatory deprivation it 

may have the effect of an expropriation, especially if the individual 

owner is unfairly expected to bear the burden of an action that 

benefits society as a whole. The fact that compensation is 

required for all instances of expropriation indicates that the 

Constitution expects the state to spread the burden of 

expropriatory actions equally through compensation. An action 

that has the effect of expropriation although it was intended as a 

deprivation can be either invalid because it does not provide for 

compensation, or it can be treated as an expropriation that 

requires compensation.  See section 25(2) of the Constitution, 

which provides that property may only be expropriated subject to 

the payment of compensation. In any event, the Constitution does 

not stipulate that the law under which expropriation takes place 

must provide for compensation. All that is required is that 

compensation should accompany expropriation. It therefore 

seems that if a law which authorises expropriation makes no 

provision for compensation, the provisions of the Constitution will 

be read into the statute, and a court will order the payment of 

compensation in terms of the constitutional formula. (See 

Budlender : The New Land Law para 4.4.1 at 1-56). Therefore, 

should section 12(1)(b) of the Expropriation Act be incapable of 

application to the facts of this case (as being in conflict with the 
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provisions of section 25(2) of the Constitution), then it is submitted 

that either section 12(1)(a) of the Expropriation Act be applied on 

the basis that, on the facts of this case, an award in terms thereof 

would indeed amount to just and fair compensation, or section 

25(2) should be applied, with probably the same result.  

 

5.6 In order to employ the distinction between expropriation and 

deprivation in this case, one first has to distinguish clearly between 

the different actions that were involved, and that were, with respect, 

confused to a certain extent in the Supreme Court of Appeal decision. 

The Cape High Court decision (par [6]) clearly distinguishes between 

two related but different actions : 

 

5.6.1 The temporary occupation and use of the Applicant’s land to 

obtain access to the gravel pit (by implication preventing the 

Applicant to work that part of his land at the same time) ;  

 

5.6.2 The actual (and permanent) removal of gravel from the 

Applicant’s land. 

 

5.7 As contended for in the main Heads of Argument,  the application of 

the Harksen v Lane “test” (as summarised in paragraph 5.3 above), 

to the de facto permanent acquisition by the State of the gravel in 

this case clearly (and almost conclusively) favours the interpretation 
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that it was an expropriation. This conclusion is fortified by the 

application of the further factors relevant to the distinction between a 

deprivation and an expropriation,  set out above in that : 

 

5.7.1 Judging from the authorising statute (the National Roads Act 54 of 

1971) the action that was undertaken as an exercise of the State’s 

power of eminent domain and not its police power ; 

 

5.7.2 The purpose was clearly to acquire gravel for the State’s road 

building activities and not to regulate the Applicant’s use of his 

land or the exploitation of gravel on his land ; and 

 

5.7.3 The effect on the landowner is that he alone was expected to bear 

the burden of providing gravel for the building of public roads ; 

 

5.7.4 In fact, the same considerations can be applied even to the 

second aspect of the state’s action, namely the temporary 

occupation and use of the Applicant’s land to get access to the 

gravel pit with the same result. (See the Cape Provincial Division 

decision par [6].) In this case, one has to conclude that the 

temporary use of the Applicant’s land was an ancillary exercise of 

the power of eminent domain; that the purpose was to get access 

to the gravel to be removed; and that the burden placed on the 

Applicant was ancillary to the exercise of the main action, namely 
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removal of the gravel from his land. This action must therefore 

probably be described as an ancillary action that enabled the 

state to effect the expropriation, which once again distinguishes it 

from deprivation. The distinctions between the main action 

(permanent removal of the gravel) and the ancillary action 

(temporary occupation and use of the land) are obvious, but they 

do not justify a conclusion that any of the actions was (only) a 

deprivation. The distinctions should, instead, be related to the 

different provisions in section 8(1)(a), (b) and (c) of the National 

Roads Act 54 of 1971 and section 12(1)(a) and (b) of the 

Expropriation Act 63 of 1975, and should result in different 

approaches to the calculation of compensation for each action. 

 

5.8 Once it is clear that the two actions in question (removal of the gravel 

from the Applicant’s land and temporary occupation and use of the 

land) amounted to expropriation, section 25(2) and 25(3) of the 

Constitution places an obligation on the state to comply with certain 

requirements, including the duty to compensate the Applicant in 

accordance with the requirements of section 25(2) and 25(3). The 

impact thereof is discussed separately below. 

 

5.9 Indeed, Respondent, in its Heads of Argument, concedes that the 

Supreme Court of Appeal, in referring to a deprivation, must have 

intended an expropriation. 
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REQUIREMENTS FOR EXPROPRIATION 

 

6 Having raised the argument / made the concession referred to in paragraph 

5.9 above, Respondent argues that nevertheless the decision may be 

supported on the basis that, as pointed out in the Kangra matter, actual loss 

of damage may include market value. The first answer to this argument is 

submitted to (simply) be that, on the facts of this case, the Supreme Court of 

Appeal held that it does not so include the market value of the gravel and 

that the matter should not be approached on the basis that just and 

equitable compensation (a matter of public law) is payable but rather that 

Applicant should bear the onus to prove loss or damage (a private law 

matter), something which involves entirely different considerations.  

 

7 In any event, an analysis of the requirements for expropriation further 

demonstrates the fallacy of such argument. 

 

8 Once it has been established that the two actions of the state (or at least, 

the taking of the gravel) amount(s) to expropriation, section 25(2) requires 

the state to comply with the requirements for valid expropriation.  

 

9 The first requirement is that the expropriation must be authorized by a law of 

general application. It should be clear that the National Roads Act 54 of 

1971, being parliamentary legislation, satisfies this requirement in general. 
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The question is, however, which section of the Act properly authorizes the 

actions of the state in this particular case, namely firstly to extract, remove 

and acquire the Applicant’s gravel permanently for its own use, and 

secondly to expropriate the use of the land temporarily for ancillary 

purposes. It is submitted that the first action (removal and use of the gravel) 

could only be authorized by section 8(1)(b), while the second action 

(temporary access) is authorized by section 8(1)(c). 

 

10 The second requirement is that the expropriation must be for public 

purposes or in the public interest. Applying this requirement to the case is 

less simple than it appears at first. 

 

11 The purpose of the expropriation namely to acquire gravel for building or 

upgrading of national roads, is clearly a public purpose. Section 25(4)(a) 

(extending the public interest requirement to include land and other reforms) 

is of no relevance here. 

 

12 However, it is important that the public purpose serves to legitimate the 

expropriation; it cannot also be used to determine whether just and 

equitable compensation should be paid, or the extent thereof, unless the 

very limited and exceptional circumstances relating to land acquired under 

apartheid laws and expropriated for land reform purposes are present 

(section 25(3)(e)) – in this regard the decision of the Cape Provincial 

Division at par [50] – [51] confuses the public purposes requirement in 
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section 25(2) and the compensation considerations in section 25(3). If the 

Cape Provincial Division decision were correct in its interpretation and 

application of section 25(3)(e), no compensation at all would be required for 

any expropriation that properly served a public purpose. 

 

13 Most important of all,  it is acknowledged worldwide that the state may not 

use the power of expropriation for improper purposes, and that expropriation 

intended to enrich the state or to simply extend its own property would be for 

an improper purpose. The explanation, therefore,  is that expropriation 

should benefit the public or the broad community, not an individual or the 

state as such.  Even when expropriation is legitimate because it serves a 

government purpose, that purpose must be to enable the government to 

promote the public interest and not to enrich the state. More specifically, it 

has been confirmed repeatedly in German constitutional law that 

expropriation cannot be justified for the general purpose of improving or 

increasing state property or wealth, since the purpose of the power to 

expropriate is not to enrich the state but to serve specific public purposes 

that cannot be fulfilled otherwise. (See, in addition to the Canadian case law 

referred to in the main Heads of Argument,  A Gildenhuys Onteieningsreg 

(2nd ed 2001) p 95; HJ Papier “Art. 14” in T Maunz, G Dürig et al (eds) 

Grundgesetz Kommentar vol II (40th update 2002) 304; R Wendt 

“Eigentum, Erbrecht und Enteignung” in M Sachs (ed) Grundgesetz 

Kommentar (3rd ed 2002) 655 Rdn 163; B Schmidt-Bleibtreu “Art. 14” in 

B Schmidt-Bleibtreu & F Klein Kommentar zum Grundgesetz (9th ed 
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1999) 401-402 Rdn 13; BVerfGE 38, 175 [1974] 180; recently confirmed in 

BVerfG, 1 BvR 21/97 of 18.11.98.) If the state expropriates  clearly lesser 

rights (such as the temporary use of land) in order to in fact extract more 

valuable property (gravel) from it permanently, it is attempting to save itself 

the expense of acquiring the property it is really after (the gravel) through 

purchase or direct expropriation, and then the expropriation of the temporary 

use is not for a proper public purpose. 

 

14 What the State is in effect doing is nothing less than adopting an attitude 

which says that whilst it is recognised that, despite the abundance of gravel 

(along most parts of the N2 national road), it has a relatively substantial 

market value (probably because of factors such as ease of access and 

proximity) and despite the fact that it would, in normal circumstances, be 

enjoined to pay the market value (a just and equitable compensation) 

therefor, and did just that along many parts of the route, it should be 

permitted, in this case, to obtain the gravel free of charge simply because 

Applicant has sufficient other sources of gravel. It is submitted that the 

State’s interpretation of its own actions and of the authorizing statute is in 

conflict with section 25(2) of the Constitution. 

 

15 The third requirement for a valid expropriation is that compensation should 

be paid, and section 25(2) states that the amount, manner and timing of 

payment of compensation should be ‘just and equitable, reflecting an 

equitable balance between the public interest and the interests of those 
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affected, having regard to all relevant factors’, including the factors listed in 

(a) – (e). In this case, where land and similar reforms play no role 

whatsoever, it is submitted that factors such as the history of the acquisition 

and use of the property, the extent of state investment and subsidy in the 

acquisition and development of the property and the purpose of the 

expropriation should play no or a very limited role, because those factors 

were clearly inserted to allow the courts to arrive at a just and equitable 

amount of compensation in cases where the market value of the property 

has been skewed by the apartheid history of the acquisition and use of the 

land involved. (See G Budlender “The constitutional protection of 

property rights” in G Budlender, J Latsky & T Roux Juta’s new land 

law (original service 1998) 1-58 - 1-66). 

 

16 The requirement that compensation should be just and equitable and that it 

should reflect an equitable balance between the public interest and the 

interests of the affected property owner should be the central issue in this 

case. The public interest requires that property should be acquired for the 

building and upgrading of national roads, but the individual interest should 

not be ignored – the compensation should also reflect that in the just and 

equitable balance it reaches. This requirement has the following implications 

for the interpretation and the constitutional validity of the relevant 

compensation provisions in the National Roads Act 54 of 1971 and the 

Expropriation Act 63 of 1975 : 

 



 15

16.1 The relevant legislation should be interpreted and applied in a 

manner that conforms with the constitutional requirements and 

objectives set out already ; 

 

16.2 Where necessary, the relevant legislation and pre-constitutional case 

law surrounding it should be reconsidered and re-interpreted to make 

it possible to reach a constitution-conforming interpretation and 

result; 

 

16.3 Since land and similar reforms play no role in this case at all, the only 

issue is compensation that reaches a just and equitable balance 

between the public interest in road building and maintenance and the 

individual property interests affected; and 

 

16.4 In the context,  an important aspect is that the Applicant should not 

be singled out for treatment that places an extraordinarily heavy 

burden on his shoulders for the sake of society at large, or that 

amounts to unequal treatment. 

 

17 To establish this balance, the compensation should be calculated with 

reference to the following considerations : 
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17.1 A distinction has to be made between the two discrete actions of the 

state, i e (permanent) removal of the gravel from the Applicant’s land 

and temporary occupation and use of his land. 

 

17.2 As far as the permanent removal of the gravel is concerned, the state 

should not be allowed to use its power of expropriation to do what it 

could not have done normally, i e acquire property (gravel) indirectly 

without paying for it. 

 

17.3 The fact that the Applicant has reserves of gravel left can (and does) 

affect the market value of the gravel (it would necessarily have been 

built into Applicant’s open market sales at R10,00 in the first place), 

but cannot justify not paying just and equitable compensation to him 

– apart from being in conflict with the direct requirement in section 

25(2), it implies that compensation can always be discounted with 

reference to the size of the property holding.  (See the Supreme 

Court of Appeal decision par [14].) Can minerals be expropriated for 

free or cheaply simply because the owner or mining company has 

huge reserves? Or a small amount of property of those who are so 

rich that they are unlikely in their lifetime to reach the end of their 

resources? The problem with this approach is that it is wrong in law 

because it ignores the fact that ownership is not subject to time limits 

in South African law (see CG van der Merwe Sakereg (2nd ed 1989) 

p 175), which means that an argument that the owner is not likely 
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soon or ever to reach the ends of his reserves is irrelevant in deciding 

whether or not he has lost anything. 

 

THE EFFECT OF THE DECISION IN FIRST NATIONAL BANK OF SA LTD 

t/a WEST BANK v COMMISSIONER SA REVENUE SERVICES & ANOTHER 

AND OTHERS, 2002 (4) SA 768 CC 

 

18 It is respectfully submitted that the approach adopted in the above decision 

of this Honourable Court, and more particularly the relatively stringent test 

for arbitrariness laid down therein lend further support to Applicant’s 

arguments herein. 

 

19 As appears from par 100(g) of the judgment at 811D-E,  the deprivation of 

the gravel requires “a proportionality evaluation closer to that required by 

section 36(1) of the Constitution”, which means that the end served by the 

deprivation, the means chosen to serve that end and the effect on the 

affected landowner are weighed up against each other in a balancing 

process. 

 

20 Based on this approach, it is submitted that the permanent deprivation of the 

gravel in this matter was not justified by the proportionality evaluation and 

therefore arbitrary, because the (legitimate) end served by the expropriation 

could have been served by a less intrusive, less burdensome and less 

unequal means, namely expropriation of the gravel itself (or by an 
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interpretation of section 8 of the authorizing Act and/or section 12 of the 

Expropriation Act that requires compensation for the gravel separately). The 

arbitrariness of the expropriation appears from the fact that the owner is 

singled out for making a sacrifice in the interest of society as a whole, while 

others are treated differently under the same circumstances. The same 

result is reached when considering that the state is achieving its object 

(acquiring the gravel for free) by indirect means when it would not have 

been possible to do so directly (expropriating the gravel without 

compensation). Again, arbitrariness is indicated by the fact that the state is 

arguably not serving the public purpose but its own interests by the process 

followed, because it is expropriating private property to save itself expense 

and therefore for the illegitimate purpose of promoting state or fiscal wealth 

rather than the public interest. 

 

21 Rather than following an interpretation / application that points towards 

arbitrariness (as did the Supreme Court of Appeal), the Court should 

therefore interpret / apply the relevant statutes in a way that conforms with 

the constitutional requirements, by awarding the Applicant compensation for 

what was really expropriated, namely the gravel. 

 

22 As far as the second expropriation is concerned (temporary use of the land), 

the expropriation was intended to facilitate the removal of gravel, and 

therefore it was perhaps justified and constitutional, provided the Applicant 

was compensated for the actual loss caused by this temporary 
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inconvenience (calculated on the basis of value of the temporary use as a 

kind of compulsory rent plus actual damage caused). 

 

23 The Constitution obviously provides for deviations from the normal standard 

of compensation, but that essentially applies when matters relating to land 

and similar reforms are in issue, which is not the case here. Consequently, 

the normal arguments followed above prevail and any prospect of justifying 

expropriation in a section 36(1) justification evaluation (which could justify 

compensation at a lower standard) is cancelled out. 

 

CONCLUSION 

 

24 In conclusion, it is submitted that the Supreme Court of Appeal, in effect, 

sanctioned what section 25(2) of the Constitution forbids, i.e. the 

expropriation of property (the gravel) without the payment of compensation.   

 

 

R S VAN RIET SC 

PROF AJ VAN DER WALT 

29 OCTOBER 2004 

 


