
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

                                                                                                       CASE NO: CCT 22/04  

 

In the matter between : 

 

PAUL JOHANNES DU TOIT    APPLICANT/APPELLANT 

 

and 

 

THE MINISTER OF TRANSPORT           RESPONDENT 

 

 

APPLICANT / APPELLANT’S HEADS OF ARGUMENT  

 

 

A: THE APPLICATION FOR SPECIAL LEAVE TO APPEAL TO THE 

CONSTITUTIONAL  COURT 

 

1. Introduction  

 

1.1 This application is one for special leave to appeal to the above Honourable 

Court against the judgment of the Supreme Court of Appeal delivered on 28 

May 2004 on the grounds that: 

 

1.1.1 The Applicant/Appellant is a person aggrieved by such decision in 

that the Supreme Court of Appeal held, in practical terms, that the 

Applicant/Appellant was not entitled to compensation in terms of 

Section 25(3) of the Constitution  or the applicable provisions of the 

Expropriation Act 63 of 1975 (“the Expropriation Act”), despite the fact 



 2
that the Respondent had taken the right to mine gravel and, in 

consequence thereof, permanently removed ± 80 000 cubic meters of 

gravel from the Applicant’s farm for the purposes of road building on 

the National N2 road adjacent thereto. The court held that a right only 

was taken to use property and that, accordingly, Applicant was limited 

to a claim for actual damages suffered, which, so it held was limited to 

the agricultural market value of the piece of land in question; 

 

1.1.2 This the Supreme Court of Appeal did, inter alia, because of an, with 

respect, erroneous impression that the non-constitutionality of such 

an interpretation / application of the relevant statutory provisions had 

not been pertinently raised on Applicant’s behalf. 

 

1.1.3 In addition to the above finding, the Supreme Court of Appeal also 

held that  the Court was bound, in terms of section 12(5)(f) of the 

Expropriation Act, to think away the market for gravel created by the 

road upgrade, despite the fact that the evidence disclosed that the N2 

had been constructed some 50 years earlier and that the repair and 

upgrade thereof was a necessary corollary thereof. This likewise 

involves a constitutional issue for the reason set out below. 

 

1.1.4 It is submitted to be in the interest of justice that leave to appeal be 

granted to the Applicant, in that the Supreme Court of Appeal’s 

decision directly affects the constitutional validity of the interpretation 

and application of Section 12 of the Expropriation Act in 

circumstances where the expropriating body seeks to obtain property 



 3
of another permanently, yet purports to do so by the expropriation of 

a right to enter onto such property (and in this case to exercise the 

mining rights in respect of the gravel) rather than by, directly 

expropriating the gravel itself. It was contended by the Respondent, 

and held by the Supreme Court of Appeal, that, in such 

circumstances the landowner’s rights to compensation are confined to 

that of the actual loss or damage he can prove he suffered as a result 

of the deprivation in terms of Section 12(1)(b) of the Expropriation 

Act, and not for compensation with reference to the value of the 

gravel under clause 12(1)(a) thereof read with clause 25(3) of the 

Constitution. The correctness or otherwise of this approach is 

submitted to be of great public interest. So, with respect, is the issue 

referred to in paragraph 1.1.3 above. 

 

2. Background circumstances

 

2.1 The facts referred to herein, by way of background circumstances, were 

common cause at the trial of the matter. 

 

2.2 The Applicant owns a farm adjacent to the N2 and the Witsand tar road 

intersection therewith, near the town of Heidelberg in the Western Cape.   

Applicant primarily farmed with sheep but also conducted a gravel pit on an 

area of his farm known as Moordenaarskop, which is adjacent to the said 

intersection. The specific site of Moordenaarskop, in relation to the Witsand 

intersection with the N2, has resulted in free and easy access to the 

Applicant’s gravel pit. Since 1992, Applicant has sold gravel to road building 
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contractors on a commercial and regular basis, at a volume of 

approximately 1800 cubic meters per annum. It was common cause that 

Applicant had done so at a standard rate of R10,00/cubic metre. 

 

2.3 During the previous upgrade of the N2 during 1983 - 1984, the Respondent 

had also obtained gravel from Moordenaarskop by a process of 

expropriation. It was preceded by extensive tests being conducted by a firm 

of soil engineers as so the quality, suitability and escavatability of the gravel. 

 

2.4 For purposes of the instant (1997 - 1998) upgrade, the Roads Board had 

contracted a road construction firm, Haw & Inglis, to complete the project on 

its behalf. Haw & Inglis tendered and contracted to, themselves, supply most 

of the road building materials, including gravel. In such circumstances, they 

purchased the gravel themselves, which they did from local sources,  often 

farmers,  the cost whereof was included in their tender. In regard to certain 

road building materials, including those in respect of that section of road near 

the Applicant’s farm, the Roads Board had, however, opted to rather acquire 

the material, including gravel, themselves, through a process of 

expropriation.  The cost thereof was accordingly excluded from the tender. A 

copy of the Notice of Expropriation and covering letter from the Roads Board, 

which was served on me during November 1997, has been annexed to the 

Application to this Honourable Court marked Annexure “PJD2”.  Again, this 

was preceded by extensive and costly tests being conducted at 

Moordenaarskop by Soil Engineers. 

 

2.5 It is respectfully submitted to follow that, in the absence of such process of 
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(compulsory) expropriation, the Roads Board would, themselves, have 

had to purchase the said materials from the Applicant, whether directly or 

via the contractor.  As a fact the evidence disclosed that the contractor 

had agreed to pay other farmers down the road between R2.00 and 

R5.00/cubic metre for the same commodity intended for the same use, 

and included these costs in its tender to the Board. 

 

2.6 Section 8(1)(b) of the National Roads Act, no 54 of 1971 (hereinafter referred 

to as “the National Roads Act”) specifically provides for the obtainment by 

the Roads Board of materials such as gravel through expropriation. In this 

matter, the Roads Board, however, opted to obtain the gravel by rather 

expropriating (or depriving, as the Supreme Court of Appeal found) the 

temporary right to enter upon Applicant’s property and to establish and 

conduct a gravel pit there in terms of Section 8(1)(c) of the said Act. As this 

Act has been repealed a copy of the relevant part is annexed hereto. 

 

2.7 It is common cause that, pursuant to such expropriation, and during the 

course of the next year or so, the Roads Board, in this manner, removed ± 

80 000 cubic meters of gravel from the Applicant’s aforesaid property. 

 

2.8 It also was common cause at the trial that, in view of the volume and weight 

of road building materials such as gravel, the cost of transport thereof is by 

far the most important component affecting the total cost/price thereof. On 

this particular project such transport costs had been agreed with the 

Contractor to be R1,32/cubic meters. This means that the transport of 80 000 

cubic meters of gravel amounted to more than R100 000 per kilometer. It is 
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further common cause that Moordenaarskop was far closer to that area on 

the N2 where the particular gravel was used, than any other identified 

commercial source of gravel.  

 

2.9 Initially, on the pleadings, the essential debate entered into by the parties 

was whether the correct approach to compensation was one in terms of 

Section 12(1)(a) of the Expropriation Act the aggregate of market value and 

financial loss or, rather, one in terms of Section 12(1)(b) of the said Act 

(actual loss or damages). During the trial the Applicant’s legal 

representatives caused an amendment to his particulars of claim to be 

effected in terms whereof the applicability of Section 25(3) of the Constitution 

was specifically pleaded and relied upon, as well as the fact that the 

application of Section 12(1)(b), in the circumstances of this case, would be 

unconstitutional as being in conflict with the provisions of Section 25(3) of the 

Constitution, the latter providing, as it does, that compensation (not just mere 

loss of damage) should be paid in all cases of the expropriation (permanent 

deprivation) of property. See record (Vol 1) p 5/6. 

 

2.10 The learned Judge of first instance (Jamie AJ) held the provisions of Section 

25(3) to be applicable, but found these to be accommodated within the 

proviso to Section 12(1)(b) of the Expropriation Act, (which provides that, 

where there is no market for the expropriated property, the compensation 

may be determined in any suitable manner). He held the proviso to be 

applicable through the non-applicability of either Sections 12(1)(a) or 12(1)(b) 

of the said Act to the facts of this case. He, based on the evidence before 

him, found what the market value of the gravel which had been expropriated 
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was R5,00/cubic metre and, having further reduced this figure by 40% by 

reason of the other factors mention in Section 25 of the Constitution, 

awarded to Applicant compensation in the amount of R257 623.00 plus 

interest thereon at 15,5% per annum calculated from 17 November 1997. 

 

2.11 On appeal to the Supreme Court of Appeal, the Respondent continued to 

argue that the market value approach was inapplicable, and that the only 

correct measure of compensation to be applied was that of loss or damage 

in terms of Section 12(1)(b) of the Expropriation Act (which it argued was 

equal to the market value of three hectares of farmland). 

 

B: CONSTITUTIONAL ARGUMENTS RAISED ON APPLICANT’S BEHALF 

 BEFORE THE SUPREME COURT OF APPEAL  

 

3. In view of the Supreme Court of Appeal’s finding that the constitutionality of certain 

issues had not been raised on the pleadings and in argument before it, it is 

appropriate to herein provide details of Applicant’s Constitutional Argument on 

Appeal. To that end a copy of Applicant’s Heads of Argument on Appeal was 

annexed to the Application for Special Leave marked Annexure “PJD3” at 

application record B20. These arguments remain applicable to these proceedings. 
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4. In paragraph 6 of Applicant’s Heads of Argument reference was made to 

Applicant’s reliance on Section 25 of the Constitution. In paragraph 8 it was 

explained, and indeed emphasized, that a finding that Section 12(1)(b) of the 

Expropriation Act is applicable, and thus that the measure of compensation should 

be adjudicated in terms of this section, would, on the facts of this matter, apart from 

being wrong, also be in contravention with the provisions of Section 25(3) of the 

Constitution, and accordingly, pro tanto invalid.  

 

5. In paragraph 11 of Applicant’s Heads of Argument it was submitted that each of 

Sections 8(1)(b) and 8(1)(c) of the National Roads Act, as well as Sections 12(1)(a) 

and 12(1)(b) of the Expropriation Act, distinguished between the taking of a right to 

use another’s property and the taking or expropriation of the property itself. In the 

former case, the measure of compensation would be that of loss or damage and in 

the case of the latter, that of the value of the property so taken, determined with 

reference to a number of factors. It was pointed out that Sections 25(1) and (2) of 

the Constitution likewise distinguished between the deprivation of property [as per 

Section 25(1)] and the expropriation thereof [Section 25(2)]. In the case of the latter 

the Constitution specifically provides that, in addition to the constitutional 

requirements for a valid deprivation of property (where no compensation is 

payable), compensation for expropriated property shall be payable, which 

compensation should be calculated on a just and equitable basis, with various 

considerations being listed, that of market value being central thereto. See in the 

latter regard Ex Parte former Highlands Residents v The Department of Land 

Affairs 2000(2) All SA 26 LCC.  

 



 9
6. It was further argued that the Roads Board, in substance if not in form, and despite 

professing to expropriate only a right, in the process permanently deprived 

Applicant of his property (the gravel) and had therefore permanently appropriated 

his gravel to itself. 

 

7. In paragraphs 14 – 18 of Applicant’s Heads of Argument the distinction between the 

temporary deprivation of property and the permanent expropriation thereof as 

drawn by Section 25 of the constitution was again emphasized and analysed. With 

specific reference to the decision of this Court in Harksen v Lane N.O & Other 

1998(1) SA 300 CC it was submitted that the taking of Applicant’s gravel by the 

Roads Board in this case clearly constituted an expropriation and not merely a 

deprivation. 

 

8. In paragraphs 19 – 42 of Applicant’s Heads of Argument a detailed analysis of the 

(non) applicability of Section 12(5)(f) of the expropriation act was conducted. It was 

pointed out that this provision (that an increase or decrease in the value of property 

caused by the scheme of the expropriation itself is not taken into account) applied 

only in cases where the scheme was established for the first time. Thus, as in 

Pointe Gourde Quarrying & Transport Co Ltd v Sub- Intendent of Crown 

Lands 1947 AC 565 (Eng), where land had been expropriated for the erection of a 

naval base which, in itself, had for the first time created the potential for the use of 

rock on the property for the construction of the naval base itself, a similar provision 

was applied. 

 

It was pointed out that, where, however, as in Raja Vyricherla Narayana 

Gajapatiraja v The Revenue Divisional Officer, Vizagapatam 1939 AC 302 
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(Eng) 323 the expropriation in question was in respect of a use of the property 

(an anti- malaria plant) the potential of which had been created through an earlier 

expropriation/scheme (a harbour, by the same authority), such a provision finds no 

application. Reference was also made to the cases of Bonnett v Department of 

Agricultural Credit 1974 (3) SA 737 T 8750 and Bestuursraad van Sebokeng v 

MK Trust 1973 (3) SA 376(A) in support of this proposition.  The examples of the 

enhancement value of houses adjacent to the Hartbeespoortdam and/or of petrol 

stations next to busy roads, by the initial schemes of expropriation which would 

clearly be taken into account, should the dam and/or roads areas now be increased 

in area and further property be expropriated, was put forward. 

 

C: AN ANALYSIS OF THE JUDGMENT OF THE SUPREME COURT OF APPEAL  

 

9. The measure of compensation  

 

 9.1 The Supreme Court of Appeal held, inter alia, that: 

  

9.1.1 It was correct to regard Section 8(1)(c) of the National Roads Act as 

being the source of the Roads Board’s powers in this case. 

(Paragraph 4 of the judgment); 

 

9.1.2 That the court a quo was wrong in relying on the proviso to Section 

12(1)(bb) of the Expropriation Act as this only applies to cases where 

property was being expropriated and not where merely a right of use 

was taken (Paragraph 6 of the judgement); 
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9.1.3 It was emphasised that, in the court’s view: “…an owner of land is 

not entitled to compensation merely because a right to use his 

property is taken, even if the exercise of the right involves, as it 

does here, permanent deprivation of some elements of his land. 

Compensation is only payable if the taking has caused  “actual 

financial loss” ie loss that flows directly from the taking and is 

not hypothetical or too remote...”Despite the constitutional 

arguments raised on appeal and as referred to above, it was further 

held, in this regard that “…it was not argued, nor could it have 

been, that these provisions of the Act are in conflict with the 

Constitution, whose injunction against any law permitting 

‘arbitrary deprivation of property’ is designed ‘not merely to 

protect private property but also to advance the public interest 

in relation to property’…”.  (see paragraph 8 of the judgment): 

 

10.  

10.1 It would, with respect, appear as if the Supreme Court of Appeal, in finding 

as it did, failed to adequately take into account the distinction drawn by our 

Constitution (as in most other modern constitutions) between the 

(temporary) deprivation of property and the (permanent) expropriation 

thereof and also the distinction between the taking of a right to use 

temporarily and the taking of property as drawn by the National Roads 

Board and Expropriation Acts.  In the process, the fact that compensation, 

with specific reference to the value of the property, is payable in cases of 

the permanent taking or expropriation thereof, was, with respect, lost sight 

of. 
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See in this latter regard : Harksen v Lane NO & Others 1998 (1) SA 300 

CC at paras 31-38; Constitutional Property Clauses: AJ Van der Walt 

at 338 (1999) et seq, Chaskalson et al, Constitutional Law of SA pp 

31-14, Steinberg v South Peninsula Municipality 2001 (4) SA 1243 

SCA at paras 4-8 and First National Bank of SA v Commissioner 

SARS 2002 (4) SA 768 CC at paras 51-59. 

 

There can, with respect, be no doubt that the removal and permanent 

appropriation by the Roads Board of the Applicant’s gravel was an 

expropriation (in the sense of a narrower and more stringent form of 

deprivation) and not merely the latter.  

 

That this distinction was lost sight of appears to be the only explanation 

for the Supreme Court of Appeal’s finding that even where there has been 

a “permanent deprivation” of “some elements of his land”, compensation is 

only payable if the “taking” has caused actual financial loss (Paragraph 8 

of the judgement). 

 

 10.2 Arising from the aforegoing, it is respectfully submitted that: 

 

10.2.1 Firstly: This interpretation of the (combined) effect of section 

8(1)(c) of the National Roads Act and section 12(1)(b) of the 

Expropriation Act is incorrect. The taking by Respondent of a 

right in terms of section 8(1)(c) of the former Act, on the facts of 

this case, necessarily involved: 
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10.2.1.1 the exercise of the right to enter upon the Applicant’s 

property and there to mine for gravel, with all the 

encroachments ancillary thereto;  and

 

10.2.1.2 the “taking” and permanent removal of the gravel 

itself (an expropriation). 

 

The Supreme Court of Appeal held that, section 8(1)(c) “... couples the 

taking of materials with a temporary right of use of land ...” See paragraph 

4 of the judgment. If this be the case (in our submission this section 

merely authorises the “use” of property, not its “taking”) it would mean 

that, subject, of course, to not receiving double compensation, the 

Applicant was entitled to compensation both in terms of section 12(1)(a) 

(in respect of the expropriation of his gravel)  and 12(1)(b) (in respect of 

the exercise of the mining rights). 

 

See in this regard paragraph 77 of the First National Bank judgment, 

wherein the approach of the Australian Constitutional Court, to give effect 

to substance rather than form and therefore to prevent a statutory body 

from indirectly achieving what it is prohibited from doing directly, is 

discussed.  

 

10.2.2 Secondly: More importantly, for purposes of the application for 

leave to appeal to this Honourable Court, however, is the fact 

that this interpretation / application of section 12(1)(b) to the 
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facts of this case, brings it into direct conflict with the 

provisions of section 25(2) of the Constitution, providing, as it 

does, for just and equitable compensation to be paid in all 

cases of expropriation (in contra-distinction with deprivation). 

 

It is to be noted in this latter regard that the whole basis of the 

dismissal of the Applicant’s claims for compensation in the 

Supreme Court of Appeal was that Applicant was held to bear 

an onus to prove specific loss or damage as a result of the 

taking of the right which, inter alia with reference to the rules of 

mitigation of damages, he was held to have failed to do. The 

considerations involved in determining fair and just 

compensation in terms of section 25(3) of the Constitution are 

completely different. 

 

10.2.3 As is, with respect, apparent from the Applicant’s Heads of 

Argument before the Supreme Court of Appeal, the 

unconstitutionality of such an interpretation/application of 

section 12(1)(b) was pertinently raised before it. 

 

11. The Respondent (in paragraphs 15 - 19 of its opposing affidavit in the application 

for special leave to appeal) submits that the Applicant’s criticism that the 

Supreme Court of Appeal was erroneously under the impression that the non-

constitutionality of a finding that the Applicant’s claim for compensation was 

limited to a claim for actual financial loss was not pertinently raised by the 

Applicant, is based on an incorrect reading of the Supreme Court of Appeal’s 
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judgment.  Read in its proper context (so Respondent contends), that 

statement in the judgment is simply to the effect that the Applicant did not and 

could not argue that the provisions of section 12 of the Expropriation Act are in 

conflict with the Constitution.  These contentions, with respect, ignore the fact 

that the Supreme Court of Appeal, having placed a particular construction on the 

provisions of section 12(1)(b) of the Expropriation Act (that, even where, as here, 

the exercise of a right involves the permanent taking of another person’s 

property), held that it had not been argued, nor could it have been, that these 

provisions (so interpreted/applied) are in conflict with the Constitution. 

Applicant’s criticism is therefore not that sections 12(1)(a) and (b), read with the 

provisions of the National Roads Ordinance, properly interpreted, are in conflict 

with the provisions of section 25 of the Constitution. The criticism is that any 

interpretation/application of these provisions, to the effect that an expropriating 

body who would, had it expropriated the gravel, have been enjoined to pay  just 

and equitable compensation, could enjoin an owner to be limited to and prove 

actual damages suffered by him quite simply because it purports merely to 

deprive him of a right, which necessarily involves the expropriation of the gravel 

itself, is untenable. 

 

12. It was further held by the Supreme Court of Appeal that a secondary, and equally 

direct, result of the taking (of the right) is the permanent deprivation of the owner’s 

right to exploit gravel in the quantities removed. (see paragraph 8 of the judgment). 

 

13. It is respectfully submitted that this is, with respect, an extremely artificial 

interpretation of the substance of, and also a serious understatement of the impact 

of, the expropriation on the Applicant. It was not only the Applicant’s right to exploit 
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the gravel himself, that was temporarily taken away. His property, the gravel 

itself, was permanently expropriated in every sense of the word. Had Respondent 

followed the mechanism provided for in Section 8(1)(b) of the National Roads Act, 

there could be no question that the measure of compensation provided for in 

Section 12(1)(a) of the Expropriation Act (market value) would have been applied. 

Respondent has now achieved exactly the same result, yet, it wishes to pay no 

compensation  (as envisaged in section 25(2-3) of the Constitution, for that which 

was expropriated. Section 8(1)(a) of the former Act provides for the expropriation of 

a land, 8(1)(b) for that of materials and 8(1)(c) for a right to use that land. 

Respondent has, in effect, employed both the latter two provisions, whilst preferring 

to rely on only the latter. 

 

 Section 12(5)(f) of the Expropriation Act 

 

14. As stated, the Supreme Court of Appeal also held (in paragraph 13 of the 

judgement) that, in calculating the actual financial loss suffered by Applicant, one is, 

in terms of Section 12(5)(f) of the Expropriation Act, bound to think away the market 

for gravel created by the project, to the extent that it reflected an enhancement in 

value, since the increase owed its existence to the specific purpose for which the 

expropriation took place. 

  

15. In doing so, due consideration was, with respect, not given to the arguments as set 

out above on this issue. 
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16. Respondent, in paragraph 24 of his opposing affidavit, raises the point that it is 

generally accepted that it is not seen as fair that an increase or decrease in 

market value brought about by the scheme of expropriation itself be taken into 

account. That, with respect, is precisely the point. As submitted in the main 

Heads of Argument before the Supreme Court of Appeal, it is the scheme (the 

upgrading of the national road) itself that must have, in its own right, and for the 

first time, created the potential increase in demand for the gravel for this principle 

to apply. Where, as here, the increase in demand arises from the construction of 

the national road many years ago, the increase in demand  (which would 

necessarily from time to time arise whenever upgrading/repairs of the road take 

place) was not caused by the (later) scheme of expropriation. As in the 

Hartbeespoort Dam & Petrol Station examples, market values would long 

have adjusted to the earlier schemes and the benefits/ demands created 

thereby.  This was further illustrated in the main Heads of Argument with 

reference to extracts of the authorities mentioned therein. As pointed out by 

Gildenhuys : Onteieningsreg (2001) (2nd Ed) 2001 at page 261, with reference 

to the Canadian case of Fraser v The Queen referred to hereunder: “Die 

subartikel (12(5)(f)) slaan op die toekoms en nie op ‘n skema wat in die verlede 

reeds afgehandel is nie. Indien ‘n skema wat in die verlede afgehandel is, ‘n 

besondere potensiaal ten gunste van die onteiende grond geskep het, kan 

daardie potensiaal nie op grond van hierdie subartikel buite rekening gelaat word 

nie”. 

 

 In Steinberg supra, it was accepted that a (mere) approval in principle of a road 

scheme may affect the value of adjacent property, before the expropriation.  See 
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paragraph 12 of the judgment. 

 

17. As stated, this, likewise, involves a constitutional issue of substantial importance. 

 

 The Resultant Denial of Applicant’s Claim for Compensation 

 

18. In the result, it was held (in paragraph 14 of the judgment) that Applicant did not 

succeed in proving that Applicant suffered any loss as a result of the expropriation 

of the right to mine the gravel, as Applicant had sufficient resources of gravel 

elsewhere on the farm to supply in the local historical demand for the gravel (an 

average of + 1800 cubic meters) per annum. For that reason and whilst it was 

accepted that in terms of the judgement in Kangra Holdings (Pty) Ltd v Minister 

of Water Affairs 1998 (4) SA 330 (SCA), market value of a right expropriated may, 

in certain circumstances, be taken into account to establish loss, that no loss had 

been demonstrated in this case, as Applicant is enjoined to mitigate his damages, 

which he could do by servicing his normal annual demand (1800 cubic meters) from 

the remaining sources of gravel on his property. 

 

19. It is respectfully submitted that the latter finding, is apart from on the facts, which is 

dealt with below, also wrong in law in that: 

 

19.1 It is, for the reasons aforesaid, based on an incorrect interpretation of the 

relevant statutory provisions. 

  

19.2 An approach whereby the Applicant’s right to fair and just compensation 

based, inter alia, on the value of the property taken, in respect of property of 
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which he has been permanently deprived through a process of 

compulsory expropriation is denied, and substituted by a claim for actual 

loss, is inconsistent and in conflict with the provisions of Section 25 of the 

Constitution. An expropriating authority acquires a right to expropriate 

(through compulsory means if necessary) because public interest requires it 

to be able to do so. This, so it is respectfully submitted, does not mean that 

such expropriating authority should be in any better position than any other 

open market purchaser (who would have to pay a market price) in respect of 

such commodity. When public interest so demands, the market value may 

be adjusted in accordance with the provisions of Section 25(3) of the 

constitution, but this does not affect the principle at hand. To saddle the 

expropriatee with the onus of proving actual loss does not satisfy the 

requirements of the property clause in the Constitution. In establishing just 

and equitable compensation, the extent of a land-owner’s resources of the 

material does not, with respect, save to the extent that it may impact on the 

market value thereof,  come into it. The Respondent’s own reliance on the 

sale of sand to contractors at R2,00 per cubic metre illustrates this. Sand is 

virtually inexhaustible. 

 

19.3 In addition, it, with respect, ignores the fact that the potential for the use of 

gravel for the upgrading of the N2, is a fact which arises from a scheme 

(project) completed more than 50 years ago. The volumes of gravel taken 

from Applicant’s land required for upgrading purposes is such that the total of 

his gravel still available on the farm (approximately 100 000 cubic meters, 

maybe more) will most likely be “used up” at/by the time that the next 

upgrade/expropriation takes place. In paragraph 12 of the Supreme Court of 
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Appeal’s judgment reference is made of “between 100 000 and 200 000 

cubic meters” in this regard.  The exact evidence by Respondent’s expert 

witness at the trial was “…. I would say one could easily get another 100 000 

cubes out of that area, I would be quite happy to think one could do 

something like that, maybe even more, maybe twice that amount, I don’t 

know ….”.   

 

20. In regard to the distinction the Respondent seeks to draw between the right to mine 

the gravel and the expropriation/permanent removal of the Applicant’s gravel, 

Section 25(4)(b) of the Constitution specifically provides that property is not limited 

to land.    In this context, it is submitted that the property that is protected by Section 

25 of the Constitution consists of property rights, such as ownership and also the 

rights that make up such ownership, including the right to alienate a thing, to use it 

or to exclude other people from it.    The Applicant’s gravel which has been 

permanently expropriated, constitutes property as contemplated in Section 25 of the 

Constitution. 

 

21. It is further submitted that the right to compensation, in terms of the Constitution, 

arises from the act of expropriation, whether or not the authorising statute (in this 

instance the Expropriation Act) provides for compensation or not.    Where the 

Expropriation Act provides for higher compensation than that which is provided for 

in the Constitution, the compensation formula in the Expropriation Act should apply, 

and where the Constitution provides for higher compensation than the Expropriation 

Act, the Act must be “read down” if its reasonably capable of such an interpretation 

in order to ensure that “just and equitable” compensation in terms of the 

Constitution is paid. (See Juta’s New Land Law, 1998, ad page 1-66 and further) 
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E: THE APPROACH TO THE ABOVE ISSUES IN CANADIAN CONSTITUTIONAL 

LAW

 

24. Similar, if not identical, issues to those which arise in this matter have, from time 

to time, confronted the Canadian Courts.  This occurred against the background 

of similar provisions to those contained in section 12(5)(f) of the Expropriation 

Act, of which a typical provision states that, in determining the value of land 

expropriated, no account shall be taken of any anticipated or actual use by the 

expropriating authority of the land at any time after the depositing of the 

expropriation document  with the Registry of Deeds.   It is accepted there, as 

here and elsewhere, that this principle of anticipated value was first established 

in the Pointe Gourde Privy Council case referred to above. This principle has 

been summarised as saying:  

 

“It is well settled that compensation for the compulsory acquisition of land cannot 

include an increase in value which is entirely due to the scheme underlying the 

acquisition”. 

 

25. Notwithstanding this legislative and judicial restriction, the Canadian cases 

indicate that the Courts will not allow governments to do by compulsory 

acquisition what they could not do privately,  i.e. gain access to valuable 

resources on less than fair terms. The methodology used by Canadian Courts is 

therefore to consider what the government would do, absent expropriation 

powers, if it had to go into the market place to acquire the resources for the 

construction of the government project.  For this purpose, it does not matter that 
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the government is a special purchaser, a principle purchaser or even the sole 

purchaser in the market place.  

 

26. In one of the earliest of these decisions, Fraser v The Queen 1963 SCR 455, 40 

DLR (2d) 707 (SCC) the Supreme Court of Canada held AT 726 : 

“By giving cabinet approval to the plan to construct a causeway, the Crown made 

it known that there was a probable rather than a possible market for the 

Appellant’s rock at the price which a willing purchaser would pay to a willing 

vendor”. 

 

Further, the Court said (at 728) : 

 

“If the special adaptability of the land is to be measured in terms of the value of 

the rock in situ, the quantity involved must, in my opinion, be treated as being the 

amount of the requirement estimated by the Crown before expropriation ..... This 

constituted an immediate market for a substantial amount of the Appellant’s rock 

...”. 

 

The Court also concluded that land was being taken from the Appellant, not to be 

used as land, but as a source of building material for which there was an 

ascertainable market price. In the majority decision, the Supreme Court posed 

the following question (at 710): 

 

“Why, it may be asked, should a citizen who happens to own material suitable for 

use in the building of a public and in a most convenient location, but of which 

there are ample available supplies in the hands of other owners, be required to 
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make a gift of the property”.  

 

The Court accordingly concluded that the Appellant was entitled to the then 

current price of the quantity of rock taken from the expropriable land.  The Court 

also said that, where the only possible purchaser of the land’s potentiality is the 

expropriating authority, the arbitrator awarding compensation must ascertain to 

the best of his ability the price that would be paid by a willing purchaser to a 

willing vendor for the land with its potentiality in the same way as he would in a 

case where there are several possible purchasers. 

 

27. In Dixon v Nova Scotia (1971) 5 NSR (2d) 89 (NSSC) a property was known to 

contain substantial aggregate deposits and this was one of the reasons why it 

was expropriated. The Court determined that the existence of a causeway 

project established an immediate market for the aggregate products. The 

question posed then was:  

 

“What would a prospective purchaser (including the authority, even if it be the 

only prospective purchaser) have paid to get access to the aggregate to be used 

in the construction of the project?” 

 

The Court, in the process, relied on the evidence of contractors involved in the 

construction of major projects such as this and asked what they would pay to get 

access to such products. The Court then fixed the value of the owner’s 

aggregate based on the price per ton multiplied by the tonnage used in the 

causeway project. It also considered the “bare land” value, absent the aggregate. 

These two sums added together amounted to the fair market value of the 
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property expropriated, and this amount was awarded as compensation for the 

expropriation.  

 

In doing so, the Court recognised that : “It must, of course, be conceded that the 

existence of the scheme must not be allowed to enhance the price, if by 

“scheme” is meant the fact that compulsory powers of acquisition have been 

obtained for the purpose of carrying into effect the particular scheme for the 

profitable use of the potentiality”. 

 

28. The principles described above were also applied in Friesen v Saskatchewan 

(1968) DLR (2d) 171, although in a different context. Again, the market value of 

the rock, in situ, which was required for the construction of causeway was taken 

as the most appropriate measure of compensation. 

 

29. In Golby v Nova Scotia (1979) 34 NSR (2d) 300, wherein the anticipated value 

provision referred to above was particularly considered, it was held that: 

 

“It must be said that the board has great difficulty in giving strict application to the 

section in the peculiar circumstances of these cases because of the nature of the 

background anticipation which reduced the matter of eventual industrial and 

commercial use to a mere question of time”. 

 

It was accordingly accepted that the imminence of a government project can in 

itself influence the market value of the resource. 

 

30. In McPhail’s Equipment Co Ltd v City of Surrey (1995) 57 LCR 57 the 
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principle that a valuation is to be based upon what the parties as willing buyers 

and sellers would have prudently done, had there been no power of 

expropriation, was again confirmed. 

 

31. It is respectfully submitted that the factual circumstances which applied in the 

Canadian cases referred to above are, practically speaking, identical to the 

instant matter. These cases, with respect, provide strong support for the 

Applicant’s contention that : 

 

30.1 The potential market created by the construction of the N2 national road  

for suitable sources of gravel immediately adjacent thereto is one which 

must be taken into account in calculating compensation, despite 

anticipated value provisions such as 12(5)(f) of the Expropriation Act; 

 

30.2 An expropriation authority should not be permitted to achieve, through 

indirect means (such as, in this case, to employ the provisions of section 

8(1)(c) of the Roads Transportation Act) in order to achieve something 

which it is directly prohibited from doing (in this case the permanent taking 

of another’s property [the gravel] without paying the true measure of 

compensation which would otherwise be payable [market value]); 

 

30.3 In cases where an expropriation is made so as to gain access to a source 

of construction material for which there is an ascertainable market price, 

the market value of latter should form the principal basis of compensation; 

 

30.4 Generally, the point is that, on the facts of this case, the Roads Board 
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should have to pay that which it would have done, had it purchased the 

gravel in the open market, as it did for most other gravel in the project. 

 

32. In the result it is respectfully submitted that, for the reasons aforesaid, it would be 

appropriate for this Honourable Court to grant leave to appeal against the 

judgment of the Supreme Court of Appeal as prayer for in the Applicant’s Notice 

of Application. 

 

F: THE MERITS

 

33. The Applicant’s/Appellant’s contention that the correct basis of the compensation 

that should be awarded to him is that of the highest of the market value of the 

gravel taken (section 12(1)(a) of the Expropriation Act) and the just and equitable 

compensation provided for in terms of section 25(3) of the Constitution, with 

market value being, likewise, the central consideration, has already been 

addressed above, as part of the argument on the application for leave to appeal. 

 

The market value of the gravel

 

34. By reason of the approach adopted by the Supreme Court of Appeal, it did not 

consider it necessary to deal with this issue.  

 

35. The learned Judge a quo, as he was, with respect, enjoined to do, accepted the 

clear evidence that the going rate for Plaintiff’s gravel over the years prior to the 

expropriation was R10,00 per cubic meter. See paragraph 36 of the judgment of 

the Court of first instance, Vol 10 p 737. Respondent did not take issue with this 
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finding in principle on appeal to the Supreme Court of Appeal.  

 

36. On appeal, Respondent embraced Jamie AJ’s finding that the market value 

should be reduced to half of R10,00 on the basis of the increased volumes 

(80,000 versus 1,800 cubic meters of gravel). See paragraphs 37 at Vol 10 p 

737/8. Respondent further contended on appeal that the reduction should have 

been one to R2,00 per cubic metre, primarily based on a private sale which had 

been made by one Mrs Odendaal during that time at that price. 

 

The impact of the size of the demand on the market value

 

37. It is respectfully submitted that this aspect was overstated by the Court of first 

instance, as well as by Respondent. Such an approach (that the price of a 

commodity would necessarily be reduced in the case of a sale of larger 

proportions) might be correct in a case where, for instance, a wholesaler sells a 

commodity which is generally available to retailers for their onsale and where 

there are other sources of supply available to the latter. 

 

38. This case is different, however. The prime consideration in determining the price 

of the gravel in this case would,  for the reasons set out in paragraph  2.8 above, 

have been the distance from a readily accessible and suitable source of gravel to 

the location where it was to be used. As stated above, the transport costs of the 

gravel in question would have amounted to more than R105 000,00 per single 

kilometer. This cost would necessarily have been factored into any purchase 

price. See in this regard Mellis Vol 6 p 467(13) - 471(24). It is for that reason 

that Mellis was constrained to concede that the Roads Board probably never 



 28
looked further than Moordenaarskop as a source for gravel for that particular 

section. See Vol 6 p 472(17) - 474(14). 

 

39. As stated, Plaintiff’s gravel was the only already identified commercial source of 

gravel of sufficient quality (after extensive tests had been done) in the immediate 

vicinity. Plaintiff’s unit price of R10,00 per cubic meter was also for gravel used 

for road construction, in many cases further away from Moordenaarskop than in 

the instant case. 

 

40. As stated, the gravel commercially available at Moordenaarskop to satisfy future 

demand is also limited. The next upgrade of the national road would probably 

come close to exhausting same. 

 

41. In the circumstances, it is submitted that ordinary principles dictate that a greater 

(and relatively urgent) demand for gravel from the immediate vicinity would have 

cancelled out any downward “trend” as postulated by the Court of first instance. 

The Roads Board would either have had to pay Plaintiff the price requested by 

him or they would,  in effect,  have paid substantially more for the gravel once 

they had transported it to the area in question. In this regard, the difference 

between R2,00 per cubic meter and R10,00 per cubic meter represents the 

transport costs over only 5 kilometers.  There is no suggestion that there was 

another acceptable source of gravel of suitable quality which was readily 

accessible within such distance.  

 

The so-called comparable transaction relied upon by Respondent
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42. In an attempt to rebut the Applicant’s evidence of the market price of R10,00 

per cubic meter for his gravel, Respondent, through a valuer, one Martin, relied 

on what he contended were comparable transactions. 

 

43. The judge of first instance, quite correctly, dismissed Martin’s reliance on the 

“Uys transaction” and also those relying on the sale of sand. This is submitted to 

be self-evident and was not raised by Respondent on appeal.  See judgment 

Vol 10 p 739(20) - 740(20).  

 

44. As regards the Odendaal sale (at R2,00 per cubic metre) on which Respondent 

appears to now rely, Martin could not answer any of the three points which, so it 

is submitted, clearly disqualifies this sale from being a comparable one, namely: 

 

44.1 The sale was a once off one by a farmer who possibly (even probably) 

had not appreciated the commercial value of her gravel and who had not, 

as did Plaintiff, conduct a commercial gravel pit. No evidence to suggest 

that this was a commercial or market-related transaction or that the lady 

had any real notion of the true value of her gravel was tendered; 

 

44.2 The area of use of Mrs Odendaal’s gravel varied between 8 - 12 

kilometers from where it was mined, whereas, in the instant matter, the 

distance varied between 1.4 km and 4 km. This difference (+ 8 km) would 

constitute, on its own, the difference between a price of R2,00 per cubic 

meter and one of R10,00 per cubic meter. See in this regard the cross-

examination of Martin at record Vol 8 p 650(13) - 652(14). In any event, 

Mrs Odendaal’s property is yet further away from the area of use of the 
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gravel in question.  Put differently, at R10,00 per cubic meter, the 

Applicant’s gravel would have been cheaper to Respondent; 

 

44.3 There was also no evidence as to the suitability of Mrs Odendaal’s gravel 

or that it had been extensively tested for its suitability for a specific 

purpose as was the case with Applicant’s gravel. 

 

45. It is accordingly submitted that, as contended for in Applicant’s / Appellant’s 

cross-appeal, the correct starting point of the enquiry is that of a market value of 

R10,00 per cubic meter and not R5,00 per cubic meter. 

 

 The adjustment of the market value

 

46. It is conceded that, in terms of section 25(3) of the Constitution, a Court has the 

power, and is indeed enjoined, to apply the other factors mentioned in that sub-

section, by way of an adjustment of the market value, either upwards or 

downwards. However, where there is no acceptable evidence on which such 

finding can be based,  market value will continue to serve as the most reliable 

indication. See Former Highlands Residents supra at para 60. 

  

47. There is also the fact that Applicant is entitled to the higher of the determination 

in terms of Expropriation Act and the Constitution. This implies that 

compensation would usually amount to market value or a higher figure than that. 

See Juta’s New Land Law 1-56. 

 

48. The Court a quo, relying on the four factors mentioned in paragraphs 45 - 51 of 



 31
the judgment (vol 10 at p 747) reduced the value of the gravel (previously 

fixed at R5,00 per cubic meter) with a further 40% to an amount of + R240 

000,00, which equals an amount of approximately R3,00 per cubic meter. This 

was done in terms of section 25(3) of the Constitution.  

 

49. It is respectfully submitted that the Court of first instance, in the process, erred in 

the following respects: 

 

49.1 Firstly, and as stated above, should section 12(1)(a) of the Expropriation 

Act be accepted as the correct measure in order to determine 

compensation for the gravel actually taken, these factors would not come 

into play in order to reduce such compensation; 

 

49.2 Secondly, the first of the considerations relied upon by the learned Judge 

(the extent of the remaining gravel at Moordernaarskop and the use of the 

property as a gravel pit) are factors which necessarily have allegedly been 

factored into the established market price of R10,00 per cubic metre for 

this area for road building purposes; 

 

49.3 Thirdly, the costs of the removal of the gravel have, in the process, been 

discounted twice in that Applicant / Appellant’s sale price of R10,00 per 

cubic meter was, generally, based thereon that the gravel to be removed 

at the purchaser’s own cost; 

 

49.4 Fourthly, the learned Judge relied on the public interest in the upgrading 

and maintenance of roads. No mention was made of Applicant’s interest 



 32
as adjacent farmer / landowner. As was pointed out during the hearing, 

the users of this road are largely commercial corporations and/or holiday 

makers who, via the taxes payable by them, ought to be responsible for 

such costs. There is no reason why the Applicant should “ … bear a public 

burden which, in all fairness and justice, should be borne by the public as 

a whole”. 

 

49.5 The constitutional imperative of land reform as provided for in sections 

25(4), (6) and (8) also does not arise in this case. 

 

G: CONCLUSION

 

50. It is accordingly respectfully submitted that : 

 

50.1 Leave to appeal against the judgment of the Supreme Court of Appeal to 

the above Honourable Court should be allowed; 

 

50.2 This Honourable Court should hold that the correct basis for the 

determination of compensation in respect of 80,000 cubic meters of gravel 

removed from Applicant’s farm is the higher of that calculated in terms of 

the provisions of section 12(1)(a) of the Expropriation Act and section 

25(3) of the Constitution; 
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50.3 The appropriate measure of compensation in this case is R10,00 per 

cubic meter of gravel, that being the price which Plaintiff had obtained 

commercially in respect of the sale thereof, alternatively, such adjusted 

amount as this Honourable Court may deem fit in the circumstances; 

 

50.4 Alternatively, that the amount of the compensation to be awarded be 

referred back to the Court of first instance to be made in accordance with 

such directions as the above Honourable Court may give; 

 

50.5 An appropriate order in respect of costs. 

 

 

 

     R S VAN RIET SC 

 

 

     H J DE WAAL 

 

     6 SEPTEMBER 2004 
 


