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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

         Case No:  

 

In the matter between: 

 
PAUL JOHANNES DU TOIT      Appellant 

 

and 

 

THE MINISTER OF TRANSPORT    Respondent 

 

______________________________________________________________ 

RESPONDENT'S REPLY TO  
APPELLANT'S APPLICATION FOR LEAVE TO APPEAL 

______________________________________________________________ 

 

I, the undersigned, 

HENDRIK JOHANNES VAN DER MERWE, 

do hereby make oath and say: 

 

1. I am a legal adviser in the Department of Transport.  I am duly 

authorised to make this affidavit on behalf of the Respondent in 

opposition to the Appellant's application for leave to appeal to the above 

Honourable Court. 

 

2. The facts deposed to herein are within my personal knowledge and are 

true and correct.  Insofar as I make submissions in respect of legal 



Page 
 

2

 
 

matters, those submissions are made upon the advice of the 

Respondent's legal counsel, which I believe to be correct. 

 

3. I do not intend to deal with each and every allegation contained in the 

founding affidavit, but will deal with the issues raised by the Appellant.  

Insofar as any of the allegations or submissions made by the Appellant 

is inconsistent with what is set out herein, same are denied. 

 

4. For the reasons set out below, the Respondent does not consent to 

leave to appeal being given. 

 

The background 

 

5. The appeal is against the judgment of the Supreme Court of Appeal 

(SCA) delivered on 28 May 2004 under case number 61615/2002.  The 

SCA upheld the Appellant's appeal against the judgment of Jamie AJ in 

the Cape Provincial Division of the High Court and the order setting 

aside the award of compensation.  The SCA ordered the Appellant to 

pay compensation to the Plaintiff in the amount of R6 060,00 plus 

solatium in the amount of R606,00. 

 

6. The background to the dispute between the parties are, briefly, the 

following: 

 

6.1 On or about 12 November 1997 the South African Roads Board 
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("the Board") served a written notice of expropriation issued 

pursuant to section 8(1)(c) of the National Roads Act, No. 54 of 

1971 ("the Roads Act"), on the Appellant.  In terms of this notice, 

the Board took the right to use 3,03 hectare of the Appellant's 

farm Hooikraal for a period of 18 months for purposes in 

connection with a national road.  It was common cause that the 

purpose of the taking of the right was to procure material (gravel) 

for road making purposes. 

 

6.2 In terms of the notice of expropriation the Board took possession 

of the 3,03 hectares of land in question on 17 November 1997.  It 

was common cause that during the temporary possession of the 

land from November 1997 to October 1998, the Board 

permanently removed approximately 80 000 cubic metres of 

gravel which was used in the upgrading of the N2 highway. 

 

6.3 The dispute between the parties concerned the correct measure 

of compensation to which the Appellant was entitled in respect of 

the right taken. 

 

6.4 In terms of section 8(2) of the Roads Act, the provisions of 

section 7 to 24 of the Expropriation Act, No. 63 of 1975, apply 

mutatis mutandis in respect of the taking of a right in terms of 

section 8. 
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6.5 Section 12 of the Expropriation Act provides for the basis on 

which compensation is to be determined in respect of property 

expropriated or in respect of the taking of a right to use property.  

The interpretation of this section is at the heart of the dispute 

between the parties. 

 

Constitutional matter 

 

7. In terms of section 167(3) of the Constitution, the Constitutional Court 

has jurisdiction to decide constitutional matters and issues connected 

with decisions on constitutional matters. 

 

8. Section 25(3) of the Constitution requires that the amount of 

compensation for expropriation must be just and equitable.  Section 12 

of the Expropriation Act similarly has in view the payment of just and 

equitable compensation. 

 

9. It is consequently not disputed that the proper interpretation of the 

compensation provisions in the Expropriation Act is a constitutional 

matter or an issue connected with decisions on constitutional matters. 

 

10. A finding or a concession that a matter is a constitutional issue is not 

decisive.  An applicant for leave to appeal must ordinarily show that 
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there are reasonable prospects that this Honourable Court will reverse 

or materially alter the decision of the SCA.1 

 

11. It is respectfully submitted that there are no such prospects. 

 

Grounds of opposition 

 

12. The grounds upon which the Appellant relies in his application for leave 

to appeal are set out in paragraphs 2.1.1 to 2.1.4 of the founding 

affidavit. 

 

12.1 The Appellant avers that the SCA erroneously held that the 

Appellant was entitled to compensation in terms of section 

12(1)(b) of the Expropriation Act only, and that he was not 

entitled to any compensation in terms of section 25(3) of the 

Constitution. 

 

12.2 This finding was based inter alia on an erroneous impression that 

the constitutionality or otherwise of such a finding had not been 

pertinently raised on behalf of the Appellant. 

 

12.3 In addition to the aforegoing, the SCA erred in finding that the 

Appellant was not entitled to rely on any increased demand for 

                                                           
1 S v Boesak 2001 (1) SA 912 (CC) at 918, para 12 
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gravel which had arisen because of the Board's upgrading of the 

N1 highway. 

 

12.4 The SCA's application of section 12(1)(b) in circumstances where 

the expropriator in effect expropriates property and not only a 

right, is in conflict with section 25(3) of the Constitution. 

 

13. Although the Appellant initially relied on section 12(1)(a) of the 

Expropriation Act as the basis for compensation, the particulars of claim 

was amended during the trial.   In the amended particulars of claim the 

Appellant claimed that he was entitled to compensation based on the 

highest of either the market value of 80 198 cubic metres of gravel, 

calculated in terms of section 12(1)(a) of the Expropriation Act, or just 

and equitable compensation as contemplated in section 25(3) of the 

Constitution.  The Appellant further pleaded that any application of 

section 12 of the Expropriation Act which is in conflict with section 25 of 

the Constitution would be invalid and unenforceable. 

 

14. In the alternative to the aforegoing, the Appellant claimed compensation 

based on section 25(3) of the Constitution as a separate basis for 

compensation. 

 

15. It follows that the Appellant did not attack the constitutional validity of 

the compensation provisions of the Expropriation Act in his particulars of 
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claim.  The real issue was the interpretation of section 12 of the 

Expropriation Act. 

 

16. It is respectfully submitted that the Appellant's contentions as 

summarised in paragraph 12 above are without any merit.  The criticism 

that the SCA was erroneously under the impression that the non-

constitutionality of a finding that the Appellant's claim for compensation 

was limited to a claim for actual financial loss was not pertinently raised 

by the Appellant, is based on an incorrect reading of the SCA's 

judgment.  (The passage relied upon by the Appellant is quoted in 

paragraph 10.1.3 of the founding affidavit.)  Read in its proper context, 

the statement in the judgment is simply that the Appellant did not and 

could not argue that the provisions of section 12 of the Expropriation Act 

are in conflict with the Constitution. 

 

17. Where, as in the instant case, the constitutionality of a statutory 

provision was not in issue, the statute is to be treated as valid.2   The 

only issue for decision before the SCA consequently was the inter-

pretation of section 12 of the Expropriation Act, read in conjunction with 

section 25 of the Constitution. 

 

18. The criticism in the first part of paragraph 11 of the founding affidavit is 

similarly unfounded.  The SCA's first point of emphasis in dealing with 

 
2 See Mateis v Ngwathe Plaaslike Munisipaliteit en Andere 2003 (4) SA 361 SCA at 368C-D; 

Investigating Directorate: SEO v Hyundai Motor Distributors 2001 (1) SA 545 (CC) at 560, 
para 26 
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section 12(1)(b) of the Expropriation Act that "an owner of land is not 

entitled to compensation merely because a right to use his property is 

taken, even if the exercise of the right involves as it does here a 

permanent deprivation of some elements of his land" and 

"compensation is only payable if the taking has caused 'actual financial 

loss' i.e. loss that flows directly from the taking and is not hypothetical or 

too remote" must also be read in its proper context – the context is the 

interpretation of the provisions of section 12 of the Expropriation Act.  

The SCA goes no further in the statement in question than reiterating 

the requirements of section 12(1)(b) of the Expropriation Act. 

 

19. In the premises it is respectfully submitted that this first point of 

emphasis in paragraph 8 of the SCA's judgment is not in conflict with 

section 25(2) of the Constitution. 

 

20. In paragraphs 13 and 14 of the founding affidavit the Appellant submits 

that the SCA seriously understated the impact of the expropriation on 

him.  The complaint seems to be that the SCA ignored the fact that 

gravel was permanently expropriated. 

 

21. It is respectfully submitted that this is clearly wrong: the SCA 

emphasised that the permanent deprivation of the owner's right to 

exploit gravel in the quantities removed is a direct result of the taking of 

a right and that the value of that deprivation (if any) will also be part of 

the loss caused by the taking of the right.  The SCA could not have 
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been ignorant of its own judgment in Kangra Holdings (Pty) Ltd v 

Minister of Water Affairs3 where it held that an owner of an expropriated 

right with market value could be entitled to compensation not only in 

respect of such value, but to additional actual loss.  The outcome of a 

claim under section 12(1)(b) could, therefore, and depending on the 

circumstances, be more beneficial to an expropriatee than a claim under 

section 12(1)(a) of the Expropriation Act. 

 

What the SCA did find, was that the Appellant failed to prove such loss. 

 

22. In paragraphs 15 to 21 of the founding affidavit the Appellant criticises 

the SCA's finding (in paragraph 13) that, in establishing the 

compensation to which the Appellant was entitled, it was bound, by 

reason of section 12(5)(f) of the Expropriation Act, to think away the 

market for gravel created by the repair and upgrading of the N1 

highway, to the extent that it reflected an enhancement in value.  The 

Appellant submits that no consideration was given to the extensive 

arguments advanced on his behalf in this regard. 

 

23. It is trite that it does not follow from a Court's failure to discuss in its 

judgment every argument advanced, that those arguments were not 

considered.  It is respectfully submitted that it is clear from the judgment 

that the applicability or otherwise of section 12(5)(f) was properly 

considered. 

                                                           
3 1988 (4) SA 330 (SCA) at 337 
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24. The application of section 12(5)(f) to the facts of this matter does not 

amount to the denial of the Appellant's right to compensation as 

suggested in paragraph 19 of the founding affidavit.  The provisions of 

section 12, and particularly section 12(5), is aimed specifically at 

ensuring just and equitable compensation, i.e. compensation which is 

fair to both the expropriatee and the public, having regard to all the 

circumstances.4  

 

25. It is in accordance with the basic principle of the law of compensation for 

expropriation, i.e. that the expropriatee should be left neither better nor 

worse off financially as a result of the expropriation.5 

 

26. It is not denied that the Appellant was, in terms of the Constitution and 

the Expropriation Act, entitled to compensation to make good any actual 

financial loss caused by the taking of the right in question, which would 

include the value of the deprivation (if any) of the Appellant's right to 

 
4 See Kerksay Investments (Pty) Ltd v Randburg Town Council 1997 (1) SA 511 (T) at 522E-H:  

"Whereas the starting point of the determination of compensation under s 12(1) is market 
value or actual financial loss as at the date of expropriation, the guidelines set out in s 
12(5)(c), (e), (f) and (h)(ii) are such that the compensation awarded may differ vastly from the 
actual market value of the expropriated property.  The guidelines introduce factors into the 
equation based upon what is deemed to be just and equitable.  One such factor is set out in s 
12(5)(f).  It is not seen as fair that an expropriator be forced to pay compensation for an 
increase in value brought about by the scheme itself in the furtherance whereof the land is 
expropriated.  The obverse is also true.  It is not fair that the expropriatee be compensated on 
the basis of the deflated value of his property which is rendered valueless by the (prospect of 
the) scheme itself.  By these rules the Legislature seeks to arrive at just compensation which 
cannot always be the equivalent of the market value of the property taken."  See also 
Bestuursraad, Sebokeng v M&K Trust & Finansiële Maatskappy (Edms) Bpk 1973 (3) SA 376 
(A) at 393F; Estate Marks v Pretoria City Council 1969 (3) SA 227 (A) at 242H-243A. 

 
5 Jacobs The Law of Expropriation in South Africa (1982) Juta 161;  Mooikloof Estates (Edms) 

Bpk v Premier, Gauteng 2000 (3) SA 463 (T) at 471.  
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exploit gravel in the quantities removed.  In the proper circumstances 

that value may notionally be equal to the market value of the gravel 

taken.6 

 

27. It is respectfully submitted that the judgment of the Court a quo was 

based not on an incorrect application of the principles in question, but 

rather on the evidence (or lack thereof).  The SCA found that because 

the Appellant did not rest his case on section 12(1)(b) of the 

Expropriation Act, no real attempt was made to prove the existence of 

actual financial loss.  It held, further, that the Appellant was bound to 

take reasonable steps to mitigate his loss and that the evidence 

established that he could readily have done so; further that there was no 

reason to find that the Appellant would feel the effect of the 

expropriation, if at all, until his reserves dimished to levels insufficient to 

supply the demand which, on the evidence, should not happen for at 

least 60 years.  In respect of the market value, the SCA found that the 

evidence produced by the Appellant was extremely misleading and an 

unreliable guide to whatever financial loss the Appellant might in the 

long run suffer. 

 

28. It is respectfully submitted that the Appellant has only himself to blame 

for failing to place relevant evidence before the Court which could 

enable it to appropriately quantify his alleged loss.  It is not the purpose 

of section 25 of the Constitution to come to the assistance of a litigant 

 
6 Kangra Holdings supra 
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who has failed to discharge the onus which rested upon him to prove his 

actual financial loss. 

 

29. It is respectfully submitted that the SCA did not err in its interpretation of 

the law or the evidence.  The constitutional validity of section 12 of the 

Expropriation Act was not in issue.  The provisions of section 12 and the 

SCA's interpretation thereof do not offend against the provisions of 

section 25 of the Constitution, and it is clear from the judgment that the 

SCA properly considered the Appellant's claim also in the light of 

section 25 of the Constitution.  It is respectfully submitted that the SCA's 

finding that the Appellant was entitled to compensation in the sum of   

R6 060,00 plus solatium and interest was based on the evidence or lack 

thereof, and not on an erroneous interpretation of section 12 of the 

Expropriation Act or disregard of the Constitution. 

 

30. For these reasons I respectfully submit that the Appellant has no 

reasonable prospect of success on appeal and I pray that the 

application be dismissed with costs. 

 

_________________________ 

H J VAN DER MERWE 

 

 

I certify that the deponent acknowledged to me that he/she knows and 

understands the contents of this declaration, that he/she has no objection to  
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taking the prescribed oath and considers it to be binding on his/her conscience. 

 

Thus signed and sworn to before me at _________________ on this _____ 

day of JUNE 2004. 

 

 

       ________________________ 

COMMISSIONER OF OATHS 

 

 

 


