
 
 

 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

The Minister of Health and Another v New Clicks and 

Others                                                                                                       

CCT 59/04 

 
MEDIA SUMMARY 

 
The following explanatory note is provided to assist the media in reporting this case 
and is not binding on the Constitutional Court or any member of the Court. 
 

On 15 March 2005 the Constitutional Court will hear a dispute between sectors of the 
pharmaceuticals industry and the government about the validity of certain regulations 
made in terms of the Medicines and Related Substances Control Act 101 of 1965. The 
government states that the regulations were passed in order to create transparency in 
the pricing of medicines and to increase their affordability. The respondents in this 
Court do not dispute this, but take issue with the content of the regulations. The 
respondents initially challenged the regulations in the Cape High Court but their 
challenge was rejected there (Yekiso J, with Hlophe JP concurring and Traverso DJP 
dissenting). They successfully appealed that decision to the Supreme Court of Appeal 
(“the SCA”), which declared the regulations invalid. 
 
In this Court, there is an application for leave to appeal against the decision of the 
SCA brought by the Minister of Health and the Chairperson of the government’s 
Pricing Committee (“the applicants”). The applicants contend that the SCA should not 
have entertained the applications for leave to appeal brought by the respondents, 
before the High Court had delivered its judgment on whether to grant leave to appeal. 
The applicants argue that this Court should overrule the SCA on that basis alone. 
Furthermore, the applicants argue that this Court should rule that the regulations are 
valid because the Minister complied with the terms of the Act when making the 
regulations. 
 
Before this Court, the respondents contend that the SCA was entitled to hear the 
appeal and persist in their argument that the regulations are invalid. They argue that 
the regulations do not comply with the requirements of the Act and that the fee that 
the regulations allow sellers of medicines to charge cannot be described as 
appropriate. 
 
The applicant has also asked the Constitutional Court to rule on whether the lodging 
of an application for leave to appeal had the effect of suspending the order made by 
the SCA. 
 
The Court has granted applications of the Treatment Action Campaign and Innovative 
Medicines South Africa to intervene as amici curiae (friends of the court). Both amici 
will address the Court briefly.  
 



 
 
 
 
 
 
 
 
 


