
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA             CASE NO.:          
 Supreme Court of Appeal Case No.: 542/2004 
 Cape High Court Case No.: 4128/04 
In the matter between 
 
THE MINISTER OF HEALTH  FIRST APPLICANT 
 
PROFESSOR D McINTYRE N.O. SECOND APPLICANT 
 
and 
 
NEW CLICKS SOUTH AFRICA (PTY) LTD FIRST RESPONDENT 
 
In the matter between: 
                                                                        Constitutional Court Case No.:         
 Supreme Court of Appeal Case No.: 543/2004 
 Cape High Court Case No.: 4329/04 
 
THE MINISTER OF HEALTH  FIRST APPLICANT 
 
PROFESSOR D McINTYRE N.O. SECOND APPLICANT 
 
and  
 
PHARMACEUTICAL SOCIETY OF SOUTH AFRICA FIRST RESPONDENT 
 
UNITED SOUTH AFRICAN PHARMACIES SECOND RESPONDENT 
 
LA TANDT AND ASSOCIATES (PTY) LTD  THIRD RESPONDENT 
 
IRVINE AND MILLER (PTY) LTD FOURTH RESPONDENT 
 
MEDICROSS HEALTH CARE HOLDINGS LTD  FIFTH RESPONDENT 
 
NETWORK HEALTH CARE HOLDINGS LTD  SIXTH RESPONDENT 
 
I M DAVIS NO. 2 CC SEVENTH RESPONDENT 
 
 
 

APPLICATION FOR LEAVE TO APPEAL 
 
 
 
Be Pleased to take notice that the First and Second Applicants (the Applicants) apply 
to the above Honourable Court for an order in the following terms: 



 
1  Granting the Applicants leave to appeal against the whole of the judgment 

of the Supreme Court of Appeal. 
 

2  Directing that the costs of this application be costs in the appeal. 
 

3  Granting the Applicants such further and/or alternative relief as this 
Honourable Court deems fit. 

 
and that the accompanying affidavit of Dr Humphrey Zokufa together with annexures 
and confirmatory affidavits will be used in support thereof. 
 
 
Be Pleased to take notice that if you intend to oppose this application you are required 
to notify the applicants’ attorney in writing within ten days from the date of lodging of this 
application, respond in writing, indicating whether or not the application for leave to 
appeal is being opposed, and if so, the grounds for such opposition. 
 
Dated at Cape Town on 21st December 2004. 
 
 

 
STATE ATTORNEY 
3rd Floor, Liberty Life Centre 
22 Long Street 
Cape Town 
Tel 021 441 9200 
Fax 021 421 9364 
Ref: Ms G Behardien 
C/o STATE ATTORNEY 
10th Floor, North State Bldg 
Cnr Market and Kruis Strs 
Johannesburg 
Tel 011 330 7600 
Fax 011 337 7182  
Ref: 

 
 
 
 
To: The Registrar of the Constitutional Court  

Braamfontein 
 
 
 
 



To: Sonnenberg, Hoffman, Galombik 
First Respondent’s Attorney 
SHG House, 1 North Wharf Square 
Loop Street       Received a copy hereof on 21st   
Foreshore      December 2004 
Cape Town 
Ref: AC Hoeben/b/0248992 
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To: Webber Wentzel Bowens 

Second to Eighth Respondents’ Attorney 
10 Fricker Rd  
IIlovo Boulevard     Received a copy hereof on 21st   
Johannesburg     December 2004 
Tel 011 530 5000 
Fax 011 530 6322      
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FOUNDING AFFIDAVIT  
 
 
 
 

 



 

I, the undersigned 

HUMPHREY ZOKUFA 

do hereby make oath and say: 

 

1 I am employed in the Department of Health (“the Department”) as the Cluster 

Manager of Pharmaceutical Policy and Planning. Unless I state otherwise or the 

context indicates otherwise, the facts described in this affidavit fall within my 

personal knowledge, and, to the best of my knowledge and belief, are true and 

correct. 

 

2 I depose to this affidavit on behalf of both the applicants. 

 

The Parties 

3 The first applicant is the Minister of Health (the Minister). The Minister is 

responsible for making Regulations that formed the subject matter of an 

application before the High Court of the Cape Province (the High Court).  

 

4 The second applicant is Professor Dianne McIntyre N.O. The second applicant is 

the chairperson of the Pricing Committee established in terms of the Medicines 

and Related Substances Act 101 of 1965 (“the Act”). 

 

5 The respondents in both cases were all applicants in the applications before the 

Cape High Court. They were also the applicants in the Supreme Court of Appeal 
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where they brought applications for leave to appeal and appeals against the 

majority judgment of the Cape High Court. 

 

6 In this affidavit I will be referring to the respondents in both matters collectively as 

"the respondents”, otherwise I shall be referring to them as "the respondent in the 

New Clicks case” and "the respondents in the PSSA case”. 

 

Nature of this application  

7 This is an application by the applicants for leave to appeal against the whole of 

the judgment of the Supreme Court of Appeal handed down on the 20th 

December 2004. A copy of that judgment is annexed hereto marked "HZCC7".  

 

8 As appears from the contents of this affidavit and its annexures, the two cases 

deal purely with constitutional matters. A reading of the judgments shows that a 

resolution of the issues without recourse to constitutional principles is impossible. 

 

9 It is submitted that it is in the interests of justice the leave sought be granted. 

 

The background to this application  

10 On 30th April 2004 the first applicant promulgated certain regulations (the 

regulations) envisaged in section 22G of the Act on the recommendation of the 

Pricing Committee. 
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11 During May 2004 the respondents launched two separate applications in the 

Cape High Court to have the regulations reviewed and set aside. The 

applications were consolidated.  

 

12 The applications were about the validity of the regulations. The regulations deal, 

inter alia, with the prices to be charged by manufacturers and importers, the fees 

to be charged by wholesalers and distributors of medicines and with the 

dispensing fees to be charged by persons licensed in terms of section 22C(1)(a) 

of the Act and pharmacists. The manufacturers and importers have been obliged 

to comply with the regulations from the 2nd June 2004, while retail pharmacists, 

whose interests are represented by the respondents, were to comply with effect 

from the 2nd August 2004 (the effective date). However, by agreement between 

the parties, the respondents were given interim relief by the Cape High Court, the 

effect of which was to suspend the effective date pending the decision of the 

Cape High Court. The interim order lapsed when judgment was given by the 

Cape High Court. 

 

13 The applications were heard on the 17th and 18th June 2004 by three judges of 

the Cape High Court, namely, Hlophe JP, Traverso DJP and Yekiso J. That 

Court delivered its judgments on the 27th August 2004. The majority (Hlophe JP 

and Yekiso J) dismissed the applications with costs, including costs occasioned 

by the employment of two counsel in both matters.  The minority (Traverso DJP) 
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granted both applications as prayed. Copies of the majority and minority 

judgments are annexed hereto marked respectively, "HZCC1" and "HZCC2". 

 

14 Upon delivery of the judgments of the Cape High Court the regulations took 

effect. 

 

15 The respondent in the New Clicks case and the respondents in the PSSA case, 

respectively, applied to Cape High Court for leave to appeal to the Supreme 

Court of Appeal. They did not apply for the regulations to be temporarily 

suspended pending the outcome of the applications for leave to appeal.  

 

16 Prior to the hearing of the applications for leave to appeal the respondent in the 

New Clicks case sent copies of the judgments of the High Court and its  

applications for leave to appeal to the Supreme Court of Appeal and asked for 

the appeal to be heard urgently. This was done while the application for leave to 

appeal was yet to be heard in the High Court. The respondents in the PSSA case 

made common cause with the respondents in the New Clicks case. The 

respondents also asked that they be excused from complying with the Rules of 

the Supreme Court of Appeal (the rules) insofar as the lodging of the record was 

concerned. The applicants took issue with the approach of the respondents. 

 

17 Prior to the hearing of the application for leave to appeal the applicants wrote to 
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the respondents asking whether they were willing to appeal directly to the above 

Honourable Court. They replied in the negative. 

 

18 The applicants wrote to the Registrar of the above Honourable Court enquiring 

whether the matter could be accommodated by the above Honourable Court in 

the November term. The Registrar of the above Honourable Court replied that if 

an application for leave to appeal was brought to the above Honourable Court 

timeously, a hearing in November could be accommodated. 

 

19 The rules of the above Honourable Court contemplate that only an aggrieved 

party may lodge an application for leave to appeal to the above Honourable 

Court. As the respondents in this matter were the aggrieved parties only they 

could appeal to the above Honourable Court. They, as I said above, refused to 

do so. 

 

20 The application for leave to appeal was heard on the 20th September 2004. The 

Cape High Court reserved its judgment. 

 

21 On 9th November 2004 the respondent in the PSSA matter and on 10th 

November 2004 the respondent in the New Clicks case, respectively, brought 

applications for leave to appeal in the Supreme Court of Appeal. They claimed 

that the matter was urgent and that they could not wait for the judgment of the 
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Cape High Court on their applications for leave to appeal. They claimed further 

that the delay by the High Court in giving judgment on their application for leave 

to appeal was a constructive refusal of their applications for leave to appeal. 

 

22 On 11th November 2004 the Supreme Court of Appeal issued a direction to the 

effect that the parties must appear at the Supreme Court of Appeal before Harms 

JA to make submissions: concerning the necessity of answering affidavits; 

concerning the question of whether the application should or should not be 

referred to that Court for argument; concerning the dates for filing of heads of 

argument; concerning the time required for argument; concerning the date of the 

hearing, if any, and any other relevant matter. 

 

23 On 17th November 2004 the parties met with Harms JA at the Supreme Court of 

Appeal where they made submissions.  Counsel for the applicants indicated, 

inter alia, that the applicants intend to raise the issue of the jurisdiction of the 

Court to entertain the application for leave to appeal and that they request that 

the issue of jurisdiction be heard first. Counsel for the applicants indicated further 

that the applicants were willing to file a short answering affidavit by Monday 22nd 

November 2004 dealing with the issue of the jurisdiction of the Court and that the 

parties can agree to file written submissions on this point of jurisdiction before the 

24th November 2004 and the jurisdiction issue could be heard on either the 24th, 

25th or 26th November 2004. Counsel for the applicants also indicated that the 
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applicants believe that a hearing of the appeals within the next few days would 

not afford them sufficient time to deal properly with the issues raised in the 

appeals.   

 

24 On the next day the Registrar of the Supreme Court of Appeal issued the 

direction which stated: that the hearing of the applications is consolidated; that 

the applications for leave to appeal are referred for oral argument in terms of s 

21(3)(c)  of the Supreme Court Act on 30 November and 1 December 2004; the 

parties must be prepared, if called upon to do so, to address the court on the 

merits in terms of s21(3)(c)(ii) of the Act; and the respondents may file any 

affidavits required and heads of argument if and when convenient.   

 

25 The applicants’ attorney recorded what occurred before Harms JA in a letter she 

sent to the Acting President of the Supreme Court of Appeal on the 22nd 

November 2004. I annex hereto, marked “HZCC3“, a copy of that letter. In that 

letter the applicants asked for the direction to be amended so that only the issue 

of jurisdiction is considered by the Supreme Court of Appeal. 

 

26 On 23rd November the applicants’ attorney received a reply from the Registrar of 

the Supreme Court of Appeal. A copy of the reply is annexed hereto, marked 

“HZCC4“. The Registrar states in his letter that the Acting President refused the 

request to amend the direction so that the issue of jurisdiction was heard 
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separately from the applications for leave to appeal and the appeals. 

 

27 As I have stated, the applications for leave to appeal and the appeals were set 

down by the Supreme Court of Appeal for argument on the 30th November and 

1st December 2004. The applicants counsel were instructed to argue only the 

issue of the jurisdiction of the Supreme Court of Appeal to entertain the 

applications for leave to appeal and the appeals as the Cape High Court had not 

yet delivered its judgment on the applications for leave to appeal. On the 29th 

November 2004 the parties received a notice informing them that the Cape High 

Court would deliver its judgment on the applications for leave to appeal on the 3rd 

December 2004.  However, before the Cape High Court delivered its judgment, 

the Supreme Court of Appeal entertained argument on the applications for leave 

to appeal as well as the appeals on the 30th November and 1st December 2004. 

Argument was entertained on the merits of the appeal despite an indication by 

applicants’ counsel that only the issue of jurisdiction should be dealt with. The 

Supreme Court of Appeal reserved its judgment. 

 

28  The Cape High Court delivered its judgment on the applications for leave to 

appeal on the 3rd December 2004. It decided by a majority of two to one to 

dismiss the applications for leave, with costs. A copy of the majority and minority 

judgments are annexed hereto marked "HZCC5" and "HZCC6" respectively. 
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29 It was conceded during argument before the Supreme Court of Appeal that since 

the regulations came into effect the prices of medicines sold to the public at large 

have been reduced.    

 

The judgment of the Supreme Court of Appeal  

30  In its judgment the Supreme Court of Appeal, per Harms JA (with Navsa JA, 

Mthiyane JA, Brand JA and Cloete JA concurring), ordered that: 

 

1 “Leave to appeal is granted in both applications. 

2 The appeals are upheld. 

3 The first respondent is ordered to pay the costs, including the costs of two 

counsel in each matter. 

4 The order of the court below is set aide and replaced with the following 

order in each application: 

(a) The ”Regulations relating to a Transparent Pricing System for 

Medicines and Scheduled Substances” as published in GN R553 

on 30 April 2004 are declared invalid and of no force and effect. 

(b) The first respondent is ordered to pay the costs of the applicant(s), 

including the costs relating to the interim application, such costs to 

include the costs of two counsel.  
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GROUNDS OF APPEAL 

 

31 The Learned judges of appeal erred: 

 

31.1 in finding that the matters were urgent; 

 

31.2 in finding that the applicants’ contention that they were not afforded 

sufficient opportunity to deal with the applications was "a smokescreen”; 

 

31.3 in finding that the Court was correct in not dealing with the issue of its  

jurisdiction separately from  the applications for leave to appeal and the 

appeals; 

 

31.4 in finding that the applicants did not apply to have the issue of jurisdiction 

heard separately; 

 

31.5 in finding that the fact that the Cape High Court had yet to deliver its 

judgment on the applications for leave to appeal before them was not a 

necessary precondition for the Court to entertain the applications for leave 

to appeal and the appeals; 

 

31.6 in finding that the time taken by the Cape High Court to deliver its 
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judgments on the applications for leave to appeal constituted an 

unreasonable delay, so much so that "it could only be interpreted as a 

refusal of leave”; 

 

31.7 in finding that the Cape High Court was under a duty to explain why it 

gave its judgment as and when it did; 

 

31.8 in finding that the Court had the necessary jurisdiction to hear and decide 

the applications for leave to appeal and the appeals; 

 

31.9 in distinguishing the cases of Moch v Nedtravel (Pty) Ltd t/a American 

Express Travel Service 1996 (3) SA 1 (A), S v Basson 2004 (6) BCLR 620 

(CC), and National Union of Metalworkers of SA v Jumbo Products 1996 

(4) SA 735 (A); 

 

31.10 in finding support for the Court’s approach to the issue of jurisdiction in 

cases such as Gabriel v Natal Law Society 1913 AD 327, Blaauwbosch 

Diamonds Ltd v Union Government (Minister of Finance)1915 AD 599, 

Oliff v Minnie 1952 (4) SA 369 (A), Sita v Olivier N.O. 1967 (2) SA 442 (A), 

Gentiruco AG v Firestone SA (Pty) Ltd 1972 (1) SA 589 (A), and Holt v 

Brook 1959 (3) SA 803 (N); 
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31.11 in applying Bhoodoo & Ors v Attorney General of Trinidad and Tobago 

(Trinidad and Tobago) [2004] UKPC 17 (PC), Goose v Wilson Sandford 

and Co The Law Times Reports (Feb 19, 1998) and S v Venter 1999 (2) 

SACR 231 (SCA) to the facts of the present matter and, in effect, finding 

or implying that there was “deliberate obstructionism”, “sheer laxity or 

unjustifiable or inexplicable inaction or some ulterior motive” on the part of 

the Cape High Court compelling the Supreme Court of Appeal to entertain 

the respondents’ applications; 

 

31.12 in applying Montsisi v Minister van Polisie 1984 (1) SA 619 (A) to the facts 

of this case in arriving at the conclusion that there was some 

“impossibility” or that there was, by parity of reasoning, “fictional fulfilment” 

of some condition; 

 

31.13 in failing to recognise that section 22G of the Act gave the Minister and the 

Pricing Committee a wide discretion with regard to the introduction of a 

Transparent Pricing System; 

 

31.14 in finding that the regulations were ultra vires to the extent that the 

Committee was not entitled to make a recommendation defining the single 

exit price as a price set by the manufacturer,  alternatively, an importer,  

and that the Minister was not entitled to accept such a recommendation; 
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31.15 in finding that the Minister was not entitled to accept the recommendations 

of the Pricing Committee regarding the single exit prices of medicines sold 

by importers of medicines and, to the extent that the first respondent 

accepted these recommendations, she acted ultra vires; 

 

31.16 in failing to find that the Minister, acting on the recommendation of the 

Pricing Committee, was entitled in terms of the provisions of section 

22G(2)(c) of the Act to make regulations on an appropriate fee to be 

charged by wholesalers and distributors; 

 

31.17 in finding that section 22G “states expressly that the ‘single exit price’ is 

the manufacturers’ selling price”,  and thereby implying that section 22G 

had defined the single exit price as the manufacturers’ selling price 

excluding a logistics fee; 

 

31.18 in finding that the definition of the single exit price, in so far as it includes a 

logistics fee, circumvents section 22G and constitutes "an impermissible 

simulation”; 

 

31.19 in finding that the logistics fee catered for in the regulations is not 

transparent; 
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31.20 in failing to find that the regulations required the publication of the logistics 

fee; 

 

31.21 in finding that the Act drew a clear distinction between a manufacturer and 

an importer; 

 

31.22 in finding that the Act does not take into account that manufacturers of 

medicines may be foreign concerns and that their products may be 

imported by third parties; 

 

31.23 in not finding that manufacturers may also be the importers of medicines; 

 

31.24 in mero motu raising and deciding the application on two points, namely, 

that section 22G of the Act does not refer to an importer and that it does 

not provide for a logistics fee to be charged by wholesalers and 

distributors, without the said points having been raised by the respondents 

and without affording the applicants an opportunity to deal therewith; 

 

31.25 in finding that the regulations provide for the fixing of prices; 

 

31.26 in finding that section 22G of the Act did not allow or contemplate the 
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regulation of medicine prices; 

 

31.27 in finding that the regulations do not prescribe the method of publication of 

the single exit price; 

 

31.28 in finding that the Act did not permit the delegation of functions as 

contemplated in regulation 3 to the Director-General; 

 

31.29 in finding that the committee, by the imposition of downward pressure on 

the prices of medicines through the introduction of a transparent pricing 

system, thought that the Act contemplated direct price control, and failing 

to take into account that direct price control entails dictating the actual 

price at which the manufacturer may sell medicines;  

 

31.30 in their interpretational approach to the Act and, in particular, section 22G, 

and in failing to interpret this section in a meaningful and purposive 

manner as required by the Constitution; 

 

31.31 in finding that the regulations, insofar as they deal with a transparent 

pricing system, fail the legality test; 

 

31.32 in finding that "the regulations, insofar as they deal with sch 0 medicines, 
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... do not pass muster”; 

 

31.33 in not finding that schedule 0 medicines have been exempted from the 

operation of the provisions of the Act, including section 22G, and that the 

regulations therefore do not apply to schedule 0 medicines; 

 

31.34 in finding that the committee misunderstood the Act because of the 

evidence of two of its members that the compounding of medicines could 

be charged for separately and was not part of the dispensing fee; 

 

31.35 in finding that cheap medicines are available at only two hypermarkets; 

 

31.36 in finding that there was no evidence from the applicants concerning the 

appropriateness of the dispensing fee; 

 

31.37 in failing to give sufficient weight to the evidence of the experts of the 

applicants, including their criticism of the Lexecon report of Dr Robert 

Stillman and the report of Mr Willem Jordaan, and in treating their 

evidence as if it was unchallenged; 

 

31.38 in effect, finding that pharmacies will be closing down because of the 

inadequacy of the dispensing fee; 
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31.39 in finding that there was no bona fide dispute of fact on the papers 

regarding the appropriateness of the dispensing fee and in failing to 

decide the applications on the version of the applicants; 

 

31.40 in finding that the dispensing fee was insufficient to cover the cost of 

dispensing; 

 

31.41 in finding that there was merit in and in taking into account the alleged 

views of Cosatu, the Consumer Goods Council and the view of the amicus 

curiae concerning the appropriateness of the dispensing fee; 

 

31.42 in finding that the applicants were unable to justify the appropriateness of 

the dispensing fee; 

 

31.43 in finding that, in discharging the different functions of the department and 

the committee, the latter’s working methods were not kept in mind; 

 

31.44 in finding that the only function the Department has until a report is 

presented to the Minister is that of being the committee’s secretariat; 

 

31.45 in their findings concerning the reasons and purposes of and the facts 
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surrounding the hearing of oral representations from stakeholders 

 

31.46 in not suspending the order of invalidity; 

 

31.47 in not taking into account that if the declarations of invalidity were not 

suspended  it would result in chaos in the market place and consequent 

injustice and an infringement of rights of consumers of medicines; 

 

31.48 in finding that, in their papers, the applicants had not raised  the possibility 

of a suspension of any orders of invalidity and did not place any facts 

before the Cape High Court in that regard; 

 

31.49 in not taking into account what was said by the applicants in their papers 

concerning the suspension of any order of invalidity, including their 

request that any such order be suspended for a period in order to enable 

the state to take whatever remedial measures were required; 

 

31.50 in finding that the applicants were not able to draft regulations within a 

reasonable period; 

 

31.51 in failing to take into account that section 22G could only  be brought into 

operation on 2nd May 2003 after it, together with other sections of the Act, 
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had been the subject of a constitutional challenge; 

 

31.52 in finding that existing rights were not going to be affected if a suspension 

of the order of invalidity was not made; 

 

31.53 in failing to take into account that manufacturers were complying with the 

regulations and did not have any complaints; 

 

31.54 in granting the respondents leave to appeal and in upholding their 

appeals; 

 

31.55 in ordering the first applicant to pay the costs of the respondents including 

the costs of two counsel in each matter; 

 

31.56 in setting aside the Cape High Court’s judgment and in substituting it with 

it’s order. 

 

Interests of justice 

32 The constitutional issues dealt with in this matter are of substance on which a 

ruling by this Court is necessary. 

 

33 The evidence is sufficient to enable this Court to deal with and dispose of the 
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matter without having to refer it back for further evidence. 

 

34 The appeal is ripe and not moot and deals with live issues. 

 

35 I submit that it is in the interests of justice that this Court grants leave to appeal. 

The issue of the jurisdiction of the Supreme Court of Appeal to hear and entertain 

the applications for leave to appeal and the appeals is of national importance. It 

is an issue that affects all the High Courts in the country. The setting aside of the 

regulations by the Supreme Court of Appeal undermines the constitutional 

imperative that the State must take reasonable and other legislative measures to 

ensure that everyone has access to health care services.    

 

36 There is a reasonable prospect that this Court will allow the appeal. 

  

37  In the circumstances the applicants pray for an order set out in the Notice of 

Application for leave to appeal. 

 

 

DEPONENT 

Thus SWORN to and SIGNED by at Johannesburg on this the 21st day of December 2004, the Deponent 
having acknowledged that he knows and understands the contents of this affidavit, and that he has no 
objection to taking the prescribed oath, and he considers the oath binding on his conscience. 
Name: 
Designation: 
Address: 
 


