
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  CASE NO: CCT: 59/04 
 
In the matter between - 
 
THE MINISTER OF HEALTH 1ST APPLICANT 

 
PROFESSOR D McINTYRE N O 2ND APPLICANT 
 
 
and 
 
 
NEW CLICKS SOUTH AFRICA (PTY) LIMITED 1ST RESPONDENT 
 
PHARMACEUTICAL SOCIETY OF SOUTH AFRICA  2ND RESPONDENT 
 
UNITED SOUTH AFRICAN PHARMACIES 3RD RESPONDENT 
 
LA TANDT AND ASSOCIATES 4TH RESPONDENT 
 
IRVINE AND MILLER (PROPRIETARY) LIMITED 5TH RESPONDENT 
 
MEDICROSS HEALTH CARE HOLDINGS LIMITED 6TH RESPONDENT 
 
NETWORK HEALTH CARE HOLDINGS LIMITED 7TH RESPONDENT 
 
I M DAVIS NO 2 CC 8TH RESPONDENT 
  
 
 APPLICANTS’ HEADS OF ARGUMENT 
  
 

1 This is an application for special leave to appeal to this Court against a judgment 

of the Supreme Court of Appeal concerning the validity of medicine pricing 

regulations made by the Minister of Health on the recommendations of the Pricing 

Committee, chaired by Professor McIntyre. 

 

 

DEFINITIONS 
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2 In these heads we refer to: 

-  The Constitution of the Republic of South Africa, no. 108 of 1996, as 

amended, as “the Constitution”; 

-  The Medicines and Related Substances Control Act, no. 101 of 1965, as 

amended, as “the Medicines Act”; 

-  The Medicines and Related Substances Control Amendment Act, no. 90 of 

1997, as “Act 90 of 1997”; 

-  The Medicines and Related Substances Control Amendment Act, no. 59 of 

2002, as “the Amendment Act (2002)”; 

-  The Supreme Court Act No 59 of 1959, as “the Supreme Court Act” 

 -  The National Drug Policy for South Africa, as “the drug policy”; 

-  The First Applicant as “the Minister”; 

-  The Second Applicant as ”Professor McIntyre”; 

-  The National Department of Health as “the Department”; 

-  The Pricing Committee appointed by the Minister in terms of section 22G 

as “the Committee”; 

-  The Medicines Control Council as the MCC”; 

-  The Regulations introducing a transparent pricing for medicines and 

scheduled substances and published under Government notice R553 in 

Government Gazette no. 26034 of 30 April 2004 as “The Regulations”; 

-  The draft of the Regulations as ”The Draft Regulations”; 

-  The Pharmaceutical Society of South Africa as “The PSSA” 

-  The Supreme Court of Appeal as “the SCA” 
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-  The High Court of the Cape Provincial Division as “the High Court” 

-  The application brought by New Clicks as “the New Clicks application” 

-  The application brought by the PSSA and others as “the PSSA application” 

 

GENERAL BACKGROUND - PROCEDURAL MATTERS 

 

3 During May 2004 the Applicants launched urgent applications for interim and final 

relief in the High Court. 

 

4 On or about 1 June 2004 the parties agreed, inter alia, 

 

4.1 That pending determination of the applications by the High Court, 

wholesalers, distributors and retailers shall not be obliged to sell medicines 

and scheduled substances or charge dispensing fees in accordance with 

the regulations;1 

 

4.2 That final relief would be argued in the High Court on the 17th and 18th of 

June 2004. 

 

4.3 On dates and times for the filing of affidavits and heads of argument. 

 
1 Interim order New Clicks Record, Vol 4,  p 341. 
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4.4 That the applications were to be heard together. 

 

5 The matters were duly argued before three judges of the High Court on 17th and 

18th June 2004. The High Court reserved its judgment. 

 

6 On the 27th August 2004, by a majority of two to one, the High Court dismissed 

both applications  with costs . 

 

7 Upon judgment being handed down the interim relief agreed to lapsed, with the 

result that wholesalers, distributors and retailers of medicines had immediately 

thereafter to comply with the regulations. 

 

8 The Respondents brought applications for leave to appeal to the SCA.  They did 

not seek to extend the interim relief. 

 

9 The Applicants indicated their intention to oppose the applications for leave to the 

SCA.  On the 2nd September 2004 at a meeting with the judges of the High Court 

the parties agreed that the application for leave to appeal to the SCA would be 

argued on the 20th September 2004. 

 

10 Prior to the 20th September 2004, counsel for the First respondent communicated 

with the President of the SCA, who was then on long leave, concerning the 
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possibility of having an expedited hearing of the appeal in this matter. Thereafter, 

the Respondents approached the Acting President of the SCA Court through the 

Registrar, concerning possible dates for the hearing of an appeal, the filing of a 

record, heads of argument and the like.2 The PSSA Applicants supported this 

initiative of New Clicks.3  

 

11 The Respondents meanwhile contended that the matter was one that required the 

urgent attention of the SCA. They also contended that the matter required final 

determination.4 

 

12 The Applicants’ attorney communicated with the Respondents’ attorneys 

complaining about their approaching the SCA at that stage, alleging that such 

 
2 See: Letter of New Clicks’ attorney to Registrar of SCA dated 02 Sept 2004, Application in 

SCA Record (SCA Leave Record), Vol 3, pp 245 - 248 

3 See: Letter of PSSA attorney to Registrar of SCA dated 02 Sept 2004, SCA Leave 
Record, Vol 3, pp 249 - 250 

4 Ibid 



 
 

Παγε 6

                                           

conduct was contemptuous of the High Court and its process.5   

 

 
5 Letter of Applicants’ attorney to attorney of New Clicks dated 6 Sept 2004, SCA Leave 

Record, Vol 3, pp 251 - 252 
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13 The Applicants’ attorney further invited the Respondents to apply for leave directly 

to this Court – if it  was indeed true that the matter, which, we submit, was a 

purely Constitutional matter, was urgent and required final determination.6 

 

14 The Applicants’ attorney took the liberty of communicating with the Acting Chief 

Justice in order to ascertain the possibility of an expedited hearing in this  Court.7 

 The Acting Chief Justice indicated that the matter could be accommodated by the 

Court on its roll in the fourth term if prompt arrangements were made. 

 

15 The Respondents refused to apply for leave to appeal directly to this Court. 

 

16 In correspondence it was contented on behalf of the First Respondent, inter alia, 

that the matter was not purely constitutional, and that it involved an interpretation 

 
6 Letter of Applicants’ attorney to attorney of New Clicks dated 10 Sept 2004, SCA Leave 

Record, Vol 3, pp 263 - 264; Letter of Applicants’ attorney to Registrar of SCA, dated 6 
Sept 2004, SCA Leave Record, Vol 3, pp 266 - 267 

7 See: Letter of Applicants’ attorney to Registrar of this Court, dated 16 Sept 2004, SCA 
Leave Record, Vol 3, pp 272 - 273 
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of legislation.8 This contention, we submit, was made in order to justify not 

proceeding directly to this Court.  

 

 
8 See: Letter of New Clicks’ attorney to Applicants’ attorney dated 15 Sept 2004, SCA 

Leave Record, Vol 3, pp 269 - 270 and pp 278 - 279 
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17 The Applicants’ attorney informed both the Acting Chief Justice9 and the Acting 

President of the SCA of the Respondents’ attitude, and in particular pointed out to 

the Acting President of the SCA that the Respondents’ claim that the matter was 

urgent and required urgent and final determination was clearly spurious in the 

light of their refusal to apply to this Court for urgent final resolution of the matter.10 

  

 

18 The leave to appeal was argued by the parties in the High Court on the 20th 

September 2004. 

 

19 In the course of their submissions in the High Court counsel for the Respondents 

indicated, inter alia, that they were seeking leave to appeal to the SCA because it 

was their right to do so. 

 

20 The High Court reserved its judgment. The Judge President indicated that he 

would be writing the judgment.  

 
9 See: Letter of Applicants’ attorney to Registrar of this Court dated 17 Sept 2004, SCA 

Leave Record, Vol 8, p 701 

10 See: Letter of Applicants’ attorney to Registrar of the SCA dated 17 Sept 2004, SCA 
Leave Record, Vol 3, pp 283 - 284 
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21 The Respondents’ attorneys wrote letters to the Applicants’ attorney concerning 

the preparation of the record for filing in the SCA.  

 

22 The Applicants’ attorney indicated to the First Respondent’s attorney that the 

briefing of counsel on appeal and the preparation of a record could only occur 

upon leave to appeal having been granted.  The Applicants’ attorney indicated to 

the First Respondent’s attorneys that the State attorney held the view that in 

terms of the Public Finance Management Act No 1 of 1999 (the PFMA) the State 

could not brief counsel and incur  expenses of preparation of the record before 

leave to appeal was granted.11 

 

23 On the 10th of November 2004 the PSSA application for leave to appeal in the 

SCA was served on the Applicants’ attorney, and on the 11th November 2004 the 

New Clicks application for leave to appeal in the SCA was served.  Practice notes 

and heads of argument were also delivered by the Respondents in which they 

dealt with the merits. These applications were similar to the ones that were 

pending before the High Court. 

 
11 See section 38(1)(c)(ii) of the PFMA 
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24 On the 11th November 2004 the Registrar of the SCA faxed a letter to the 

attorneys representing the parties informing them that the representatives of the 

Applicants and the Respondents were requested to attend a meeting with the 

presiding judge, Harms JA on 15th November 2004, to enable him to issue the 

directions under SCA Rule 11(2) as to the manner in which the applications must 

be dealt with and further informing that those attending must be able to make 

submissions on a range of matters, i.e. the necessity for answering affidavits, the 

question whether the applications should, or should not be referred to the Court for 

argument; and concerning the dates for filing heads of argument, the date of 

hearing and any relevant matter.12 

 

25 The Applicants’ attorney indicated that counsel could only attend such a meeting 

on Wednesday, 17th November 2004 in Bloemfontein. The meeting was then re- 

scheduled for that date.13 

 

26 On the 12th November 2004 representatives of the parties attended a meeting with 

the Judges that presided in the High Court. The Judge President of the High Court 

indicated that the judgment on the application for leave to appeal was in the 

 
12 See: Letter of the Registrar of the SCA dated 11 Nov 2004, SCA Leave Record, Vol 8, p 

708 

13 See: Letter of Applicants’ attorney to Registrar of SCA dated 12 Nov 2004, SCA Leave 
Record, Vol 8, p 709 
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process of being prepared. On 16th November 2004 a letter was sent by the 

Applicants’ attorney to the Respondents’ attorneys confirming what had transpired 

in the chambers of the Judge President of the High Court.14 

 

27 The meeting called by Harms JA, was attended by counsel and attorneys on 

behalf of the parties. 

 

 
14 See: Letter of Applicants’ attorney to PSSA attorney dated 16 Nov 2004, SCA Leave 

Record, Vol 8, pp 712 - 713 
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28 Harms JA began the proceedings by informing the parties that:15 

 

28.1 The SCA has an application for leave to appeal and an application for    

urgent hearing; 

 

28.2 He has been allocated the matter by the Acting President of the SCA and 

that he will be leading the Bench that will hear the matter; 

 

28.3 He, together with other Judges of that Court have taken the view that oral 

argument is necessary in this matter; 

 

28.4 The issues involved in this application are matters of law.  He does not see 

the need for answering affidavits from the Applicants; 

 

 
15 See: Letter of Applicants’ attorney to Registrar of SCA dated 22 Nov 2004, SCA Leave 

Record, Vol 8, pp 718 - 720 

28.5 He will be going on long leave as from 2nd December 2004 and wants this  

matter finalised before then.  Two days will be allocated for the hearing.  

The matter can be heard on the 1st and 2nd December 2004.  The hearing 
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will be complete by 13H00 on the 2nd December 2004.  He notes that in the 

Court a quo the Applicants were represented by two sets of counsel.  In this 

Court no single party will be allowed to be represented by two counsel who 

make submissions on the same issues; 

 

28.6 Should any party wish to complain about this arrangement, then was the 

time to raise any such complaints. 

 

28.7 Applicants’ counsel then recorded a complaint. Applicants’ counsel 

indicated that the Applicants intend to raise the issue of the jurisdiction of 

the SCA to entertain the application for leave to appeal and requested that 

the issue of jurisdiction be heard first and the Applicants consider their 

position before dealing with the application for leave to appeal, should the 

SCA find that it possessed the necessary jurisdiction to entertain the 

application for leave to appeal.  Applicants’ counsel indicated further that 

the Applicants were willing to file a short answering affidavit before the 22nd 

November 2004 dealing with the issue of the jurisdiction of the SCA and 

that the parties could agree to file written submissions on this point of 

jurisdiction before the 24th November 2004 and the matter could be heard 

on either the 24th or 26th November 2004.  Applicants’ counsel further 

indicated that the Applicants would then consider their position once the 

issue of the jurisdiction of the Court had been decided by the Court. 

Applicants’ counsel made reference to two recent cases concerning 
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applications for leave to appeal to the Court, where the issue of the 

jurisdiction of the Court had been separated from the actual applications for 

leave to appeal and dealt with first. Applicants’ counsel placed on record 

that they were not briefed to deal with the appeal itself.  While hearing the 

complaint from Applicants’ counsel Harms JA stated that the Applicants 

may file answering affidavits, if they so wished. 

 

28.8 After hearing from the senior counsel for the Respondents on the complaint 

raised by Applicants’ counsel, and after giving Applicants’ counsel an 

opportunity to reply thereto, Harms JA informed the parties that he would 

consider the submissions, discuss them with other members of the 

designated Bench and inform the parties by letter from the Registrar of the 

Court of the final directions. 

 

29 On the 18th November 2004 the Applicants’ attorney received a letter from the 

Registrar of the SCA.  The letter makes it clear that the application for leave to 

appeal is set down for the 30th November and 1st December 2004 and that “the 

parties must be prepared, if called upon to do so, to address the SCA on the 

merits in terms of s 21(3)(c)(ii) of the Act (the Supreme Court Act)”. 

 

30 On the 22nd November 2004 a letter was written by the Applicants’ Attorney to the 

Registrar of the SCA confirming the above and concluding with a request that the 

directions be amended to separate the issue of  jurisdiction from the merits of the 
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application for leave to appeal and the merits of the appeal. On the 23rd November 

2004 the Registrar of the SCA informed the Applicants’ attorney by letter that the 

request for an amendment of the directions could not be acceded to, inter alia, as 

the jurisdiction issue was “an integral part of the application for leave to appeal.”16 

 

31 A letter dated the 22nd November 2004 addressed by the Judge President of the 

High Court, Hlophe JP, to Harms JA was sent to the Applicants’ attorney.  It is 

apparent from the letter that it was written in response to a letter by Harms JA to 

Hlophe JP dated 17th November 200417 and it concerned the judgment on the 

application for leave to appeal which was still pending in the High Court.  Hlophe 

JP, inter alia, states in his letter to Harms JA: 

“after hearing argument in an application for leave to appeal, judgment was reserved.  It is 

a fact that judgment is in the process of being prepared.  I do not understand on what 

conceivable basis Applicants’ (Respondents’ before this Court) counsel deemed it fit to 

approach your Court about a matter which is still pending before this Court …….” 18

 

 
16 See: Letter of Registrar of SCA dated 23 Nov 2004, SCA Leave Record, Vol 8, p 721 

17 Harms JA’s letter can be found in the SCA Leave Record, Vol 7, p 630 

18 SCA Leave Record, Vol 7, p 629 
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32 The SCA, nevertheless decided to hold the hearing on the 30th November and 1st 

December 2004.  

 

33 On 29th November 2004, the Registrar of the High Court sent a letter to the 

parties, indicating that the judgment of the High Court in the application for leave 

to appeal to the SCA  would be delivered on 3rd December 2004. The Applicants’ 

attorney received this letter only on the 30th November 2004. 

 

34 The Applicants filed their answering affidavits in the application for leave to appeal 

in the SCA on the 29th November 2004. On 30th November 2004 the hearing in the 

SCA commenced. At the commencement of the hearing the Respondents’ counsel 

informed the SCA of the letter referred to in the immediately preceding paragraph. 

The hearing in the SCA continued, nevertheless.  

 

35 Counsel for the Respondents complained about the procedure of not separating 

the issue of jurisdiction from the merits adopted in the SCA. 

 

36 The papers in the application for leave to appeal in SCA were not fully indexed and 

paginated. On the 1st December 2004, in reply, counsel representing the 

Respondents in the PSSA application  handed up two affidavits deposed to on 30 

November 2004, which were not served on the Applicants but which were 

accepted by the SCA.  
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37 The SCA heard argument from the parties and reserved its judgment. It delivered 

its judgment on the 20th December 2004. 

 

 

URGENCY 

 

38 The Respondents applied that the SCA condone their non-compliance with its 

Rules. They contended that the matter should be “resolved urgently”.19  The 

Applicants contested these allegations.20 

 

39 The SCA erred in finding that the matter was urgent. Harms JA dealt with this 

issue of urgency by concentrating largely on the complaint made by the Applicants 

about being given only eight court days to deal with the appeal. Thereafter, Harms 

JA concludes: 

“Because of uncertainty and confusion created and the frustration of what was intended, 

namely, access to health care, it is imperative that the litigation should be brought to an 

early conclusion.”21

 
19 Founding affidavit of Ingrid Davis (Davis) in the PSSA application in the SCA, SCA Appeal 

Record, Vol 4, p 322, paras 34 - 35; Founding affidavit of Trevor Honeysett (Honeysett) in 
the New Clicks application  in SCA, SCA Appeal Record, Vol 1, pp 14 - 16,  paras 23.3 - 
23.6 

20 Answering affidavit of Dr Humphrey Zokufa (Zokufa) in the PSSA and New Clicks 
applications in the SCA, SCA Appeal Record, Vol 7, pp 675 - 681 , paras 11 - 22, pp 686 - 
687, paras 35 - 36.1, pp 690 - 692, para 39, p 696, para 44.1, pp 697 - 698, para 47, Vol 
8, pp 700 - 701, paras  56 - 57 

21 SCA judgment at [14] 
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40 In this regard, Harms JA clearly misdirected himself. This conclusion was made 

without any analysis of the facts. Harms JA ought to have dealt with the 

Respondents’ claims regarding the urgency of the matter and the Applicants’ 

answer to those claims.  

 

41 The Respondents claim that the matter was urgent because many pharmacies 

were facing closure.22 This is denied by the Respondents.23 The Applicants also 

show that the Regulations are operating for some months now and that no 

manufacturer or importer of medicines has complained about them and they are 

implementing them. The single exit prices have been set and have been 

implemented since 2nd June 2004.24  Many retailers of medicines have no difficulty 

with the Regulations and with the dispensing fee provided for in the Regulations.25  

42 Hence, as the factual allegations of the Applicants concerning the urgency of the 

matter are in dispute Harms JA ought to have applied the long standing principles 

regarding application proceedings, namely, that where there are disputes of fact 

 
22 See founding affidavit of Honeysett in the application for leave to appeal in the SCA, SCA 

Appeal Record, Vol 1, p 15, para 23.3   

23 See answering affidavit of Zokufa, in the application for leave to appeal in the SCA, SCA 
Appeal Record, Vol 7,  pp 687 - 688, para 37 

24 See answering affidavit of Zokufa in the application for leave to appeal in the SCA, SCA 
Appeal Record, Vol 7 pp 675 - 676 para 12. See also the affidavit of Val Beaumont, New 
Clicks Record, Vol 4, pp 321 - 323, paras 7 - 9 

25 See affidavits of Mssrs Niall Hegarty and Hippocrates Zourides, in the application for 
leave to appeal in the SCA, SCA Appeal Record, Vol 8 pp 730 - 734 
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on the papers the court should determine the matter in accordance with the 

Plascon Evans rule.26 This, the SCA failed to do.  

 

 
26 Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 634H-I 

43 The Applicants contended that as the Respondents refused to have the matter 

finally determined in this Court they could not claim that the matter was urgent. 

The Applicants also showed that this matter will in all probability be finalised in this 

 Court and that, therefore, if final resolution were sought urgently it would make 

eminent sense to approach this Court for an urgent hearing. The Respondents did 

not deny that the matter would be finally determined by this Court.  
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44 Harms JA does not disagree with the contention of the Applicants that the 

Respondents’ claim that the matter was urgent was underscored by their refusal to 

accept the assurance of the Acting Chief Justice that should they bring an 

application for leave to appeal to the above  Court it could be dealt with before the 

end of November 2004.27 Harms JA merely states: 

“The choice of forum was that of the applicants (present Respondents) alone.”28

 

45 The Applicants have, and had, no difficulty with the Respondents’ desire to 

exercise their right to approach the SCA.  They did, however, have a difficulty with 

the Respondents’ contention that the matter was urgent and needed urgent final 

determination but nevertheless refused to have it finally determined  in this Court 

after the hearing in the High Court. 

 
27 See answering affidavit of Zokufa in the applications for leave to appeal in the SCA, SCA 

Appeal Record, Vol 8, p 679, para 19. See also paras 13 - 17 above 

28 SCA judgment at [10] 

 

46 We submit that the SCA was not justified in treating the matter with the degree of 
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urgency that it did. 

 

47 The SCA ought to have found that the nature of the prejudice that the 

Respondents were alleging they would suffer if the matter were not dealt with 

urgently would be a possible loss of profits. In any event the case made out by the 

Respondents concerning such a loss was at best speculative and hypothetical. 

 

48 The SCA ought to have found that the fact that a party may suffer an irrecoverable 

loss sounding in money does not render a matter urgent.29  In ILB Marcow 

Caterers the Court, dealing with an urgent application, said that a decision to 

abridge the prescribed times and to accelerate the hearing of matters falls within 

the ambit of the discretion of the Court, which discretion should be judicially 

exercised only upon the applicant showing sufficient and satisfactory grounds for 

the urgency. The Court said: 

“The major considerations normally and in these ..... applications are three in number, viz 
the prejudice that applicants might suffer by having to wait for the hearing in the ordinary 
course; the prejudice that other litigants might suffer if the applications were given 
preference and the prejudice that respondents might suffer by the abridgement of the 

 
29 See: Ben-Tovim v Ben Tovim and others 2001 (3) SA 1074 (C); ILB Marcow Caterers 

(Pty) Ltd v Greatermans SA Ltd and Another; Aroma Inn (Pty) Ltd v Hypermarket (Pty) Ltd 
and Another 1981 (4) 108 (C) at 113F-G; Trustees, BICA Besigheidstrust v Enco 
Produkte en Dierok 1990 (2) SA 102 (T) at 1038 D-E.     
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prescribed times and an early hearing.”30

 
30 ILB Marcow Caterers (Pty) Ltd v Greatermans SA Ltd and Another; Aroma Inn (Pty) Ltd v 

Hypermarket (Pty) Ltd and Another (Supra) at 112H-113A. 

 

49 The rights of the Applicants are thus important. In this matter the applications were 

brought on 10th November 2004, the Directions were given by the SCA on the 18th 

November 2004 and the hearing was set down for the 30th November and 1st 

December. The Respondents were expected to deal with all aspects of the  matter 

(including the merits) in a very short period of time. The record of the two 

applications consisted of 30 volumes. The applications for leave to appeal were 

voluminous. The legal issues were complex. And yet the Applicants were given 

less than ten court days to file answering affidavits, heads of argument and 

prepare for the hearing. Normally appearance in  the SCA, being the highest court 

in all save constitutional matters, only takes place after full and proper preparation. 

Taking all these factors into account, we submit, with respect, that the period 

granted to the Applicants  to prepare for the hearing of the application for leave to 

appeal and the appeal itself was extremely short and inadequate. 

 

50 We submit the proper yardstick to measure the reasonableness of the time 

allocated to the Applicants are the time periods allowed in Rule 10 of the SCA 
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Rules of the SCA. Rule 10(1)(a) allows the appellant to lodge its heads of 

argument within 3 months after the record has been lodged. The respondent is 

given 2 months after receiving the heads of the appellant to file its heads. 

 

51 The severe truncation of the time periods seriously undermined the right of the 

respondents to a fair hearing. 

 

52 The Applicants are complaining about a possible loss of profits or a loss sounding 

in money. They claim that the Regulations and in particular the dispensing fee will 

result in their businesses closing. This did not render the matter urgent. In any 

event, they furnished no substantive evidence showing this. 

 

53 Accordingly, the SCA ought to have struck the Respondents’ applications from the 

roll with costs for lack of urgency. 

 

SEPARATION OF THE ISSUES 

 

54 The SCA refused to separate the issue of its jurisdiction to entertain the 

applications from the applications for leave to appeal and the appeals. From the 

outset the Applicants took issue with the jurisdiction of the SCA to entertain the 

applications for leave to appeal in circumstances where the High Court still had to 

pronounce on the leave to appeal applications that had been brought in that Court. 
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55 The Applicants made more than one attempt before the hearing in the SCA to 

convince the SCA that this issue of its jurisdiction was important to the Applicants  

and that it had to be heard before the merits of the application The Applicants’ 

attempts to have the jurisdiction issue separated and heard before the merits were 

all unsuccessful. 

 

56 The SCA found that it was not convenient to deal with the issue of its jurisdiction to 

entertain the matter separately from the merits.31 Harms JA referred to S v 

Malinde32 in support of the SCA’s refusal to separate the hearing on jurisdiction 

from the merits. 

 

57 Harms JA erred in relying on Malinde.. That case  dealt with the  separation of 

issues that were part of the appeal before the SCA. The appellants in that case 

asked for a part of the appeal to be dealt with in limine and to have the rest of the 

appeal stand over. The Court granted the request. 

 

58 The circumstances of the present case were different from those in Malinde. In 

hoc casu the SCA was asked to separate the issue of jurisdiction which was 

separate and distinct from the merits and was fundamental. Hence Harms JA 

misdirected himself by relying on Malinde, and in particular the learned Judge of 

 
31 SCA judgment at [15] - [17] 

32 1990 (1) SA 57 (A) 
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Appeal erred in relying on the remark of Nicholas AJA that “This Court is in 

principle strongly opposed to the hearing of appeals in piecemeal fashion ...”33  

 
33 SCA judgment at [15] 

 

59 It was clear that the issue of jurisdiction of the SCA  could have been be dealt with 

in limine without recourse to the voluminous record in this matter. 
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60 Harms JA refers to Chevron Engineering (Pty) Ltd v Nkambule34 and American 

Natural Soda Corporation v Competition Commission35 and said that the issue  of 

jurisdiction is “(s)ometimes ... dealt with separately but that usually depends on the 

nature of the application”.36 Harms JA, however, does not refer to a single case 

where the issue of its jurisdiction was dealt with together with the merits of the 

matter before it. 

 

61 Harms JA distinguishes Chevron and American Natural Soda by finding that: 

“In neither case was the record before court nor did the question of separation of issues 

arise.” 

 

 
34 2003 (5) SA 206 (SCA) 

35 2003 (5) SA 655 (SCA) 

36 SCA judgment Vol p at [16] 
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62 In this regard, Harms JA misdirected himself. In Chevron the full record was filed 

with the application for leave to appeal. The application for leave to appeal was 

brought ex abundanti cautela after the previous Court (the Labour Appeal Court) 

had heard the application for leave to appeal and decided that it was not 

necessary for it to grant or deny leave to appeal. In the present case the 

Respondents had filed a record with the SCA long before they had even applied 

for leave to appeal to it. They had taken this step while awaiting the judgment of 

the High Court. The Applicants played no role in the formulation of that record.37 

 

63 In Chevron the question of separating the issue of the jurisdiction of the SCA was 

raised by the Court itself and a direction to that effect was issued by the President 

of that Court. The Court heard argument on its jurisdiction first and only after it had 

given its judgment on that issue did it set the matter down for consideration of the 

merits. 

 

64 In the light of the above, and in the light of the fact that the issue of jurisdiction of 

the SCA is “a point of law which if decided one way would be decisive of the 

(applications)”38 we submit that the SCA erred in not separating the issue of 

jurisdiction from the merits of the applications.  

 

 
37 In terms of the directions given by the Chief Justice the same record has been filed by the 

Applicants in this  Court. 

38 See: Halsbury’s Laws of England 4th ed Vol 37 at 367 par 484 



 
 

Παγε 29

                                           

 

 

JURISDICTION 

 

65 We submit that the SCA erred in entertaining the applications for leave to appeal 

and appeals as and when it did.  It had no jurisdiction to do so.   

 

66 We make the submissions hereunder in the light of the background facts which we 

have stated in a previous section.  The SCA found that it had jurisdiction to 

entertain the applications for leave to appeal and the appeal on, at least two 

bases, although, as we will submit hereunder, the second basis on which it found 

that it had jurisdiction, is a mixture of grounds. 

 

67 Firstly, the SCA found that it had jurisdiction in light of the procedure that was 

adopted by the  Appellate Division in the decisions of Gabriel v Natal Law 

Society39, Blaauwbosch Diamonds Ltd v Union Government (Minister of 

Finance)40, Oliff v Minnie41, Sita v Olivier NO42, Gentiruco  A.G. v Firestone SA 

 
39  1913 AD 327 

40  1950 AD 599 

41  1952 (4) SA 369 (A) 

42  1967 (2) SA 442 (A) 450E-H 



 
 

Παγε 30

                                           

(Pty) Ltd43 and the decision of the Natal Provincial Division in Holt v Brook44.45 

 

 
43  1972 (1) SA 589 (A) 608E-G 

44  1959 (3) SA 803 (N)  

45  See the SCA judgment at [24] - [28]     
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68 Secondly, the Court found that it had jurisdiction on what appears to be an 

assortment of grounds, inter alia, that it had jurisdiction  because s 20(4)(d) of the 

Supreme Court Act, if interpreted in the light of s 34 of the Constitution, did not 

prevent the SCA from entertaining those matters.  The SCA had a constitutional 

duty to protect its process in circumstances where there was “deliberate 

obstructionism on the part of a court of first instance or sheer laxity or unjustifiable 

or inexplicable inaction, or some ulterior motive”, the SCA was empowered  “in the 

spirit of the Constitution and the obligation to do justice”, to entertain the 

applications and appeals.46 

 

69 The SCA went on to find that there was an unreasonable delay on the part of the 

High Court in giving judgment in respect of the applications for leave to appeal 

which were argued in that Court.47   

 

70 Having found that there was an unreasonable delay in giving judgment in respect 

of the leave to appeal, the SCA concluded that the unreasonableness was such 

 
46  See SCA judgment at [31] 

47  See SCA judgment at [38] 
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that “it could only be interpreted as a refusal of leave”,48 thus giving the SCA 

jurisdiction. 

   

 
48  See SCA judgment [38] 

Submissions regarding the first basis on which the SCA held that it could entertain 

the applications for leave and the appeals 

 

71 We submit that the SCA erred or misdirected itself in finding that it could entertain 

the applications for leave and the appeals in the light of the cases to which we 

have referred  above.  The facts in those cases differ toto caelo from  the facts of 

the present case. 
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72 The SCA relied on Gabriel’s case, supra, because it contended that it was 

apparent from this case and a series of cases that “although a ruling by the court 

below is a jurisdictional fact, this does not mean that the filing of an appeal or an 

application for leave with this Court is a nullity simply because the court below has 

not yet given its ruling.” 49 

 

73 The Gabriel case is clearly distinguishable from the present case.  It was an 

appeal by an attorney who had been suspended from practice by the court below. 

In that case the appellant had approached the Appellate Division without its leave. 

 The court below had said that leave was not necessary.   The following appears at 

330-31 of the judgment : 

  Lord De Villiers CJ inquired from the appellant: 
  “Before you go on, is it clear you have a right of appeal without obtaining 

leave?  Is this a civil suit in terms of the Natal Charter of Justice?  Is this 
not a quasi-criminal matter?” 

 
49  See SCA judgment at [24] 

The appellant replied that it was a civil suit and that the court a quo had 
held that no leave was necessary.  The respondent’s counsel informed the 
Court that the respondent did not intend to oppose the grant of leave in 
case it was held to be necessary.  The learned Chief Justice then said: 
“Since the Law Society does not oppose, leave will be granted nunc pro 
tunc, as though proper application had been made; but, in future cases, it 
must be understood that leave must be sought in the usual way.” 
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74 Gabriel  did not deal with the issue whether or not leave to appeal was required. 

The exchange between the learned Chief Justice, the appellant and the legal 

representative of the respondent was about the term “civil suit” in the Natal Charter 

of Justice that was a requirement for a right of appeal without leave. The point was 

not argued. The dicta by Lord De Villiers quoted above implied that disciplinary 

proceedings were not a “civil suit”. The meaning of the term “civil proceeding”50 did 

not arise for consideration.51  

 

 
50 as used in section 20(1)(a) of the Supreme Court  Act No 59 of 1959  

51 See: Prokureursorde, Oranje Vrystaat v Louw en Andere, 1989 (1) SA 310  (O) at 312G - 
H. 
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75 It is obvious that the leave referred to in Gabriel  was the leave of the Appellate 

Division itself and not the leave of the court a quo.52 By virtue of its inherent power, 

the Appellate Division was clearly at liberty to waive the requirement of leave, or to 

condone the fact that leave was not first sought from it, particularly in the light of 

the attitude of the respondent. That, however, was clearly neither a case where 

the leave of the court below was required, as was the case in the present matter, 

nor, was it a case where the respondent opposed the application for leave. The 

very brief report of this matter clearly indicates that there was no issue of 

jurisdiction in that case.  

 

76 Similarly, the facts in Blaauwbosch (supra) and Oliff (supra) were different from the 

present facts.  Those cases involved appeals in which the leave of the provincial 

court was found to be necessary. In those cases, the Appellate Division ordered 

the hearing on the merits to stand over so as to enable such leave to be applied 

for.  In the Blaauwbosch case the hearing was only continued eleven days later 

and the Appellate Division heard the appeal only after leave was granted by the 

court below.  This was clearly not the same as the facts in this case.  In this case 

the SCA entertained the applications for leave and the appeals while judgment in 

respect of the leave to appeal had still to be given by the High Court in the face of 

 
52 See:Cape Law Society v Solomon and Jackson 1978 (3) SA 452 E at 455. See also: 

Middelberg v Prokureuersorde, Transvaal, 2001 (2) SA 865 (SCA). Although the 
Middelberg case overruled the Solomon and Jackson case on the merits, the dicta quoted 
in the latter case above are still valid.   
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opposition by the applicants herein. 

 

77 By assuming jurisdiction as and when it did, the SCA unlawfully interfered with the 

discretion of the High Court to grant or refuse the applications for leave to appeal 

that were pending before it. In Blaauwbosch (supra) Innes CJ stated the following: 

“We are asked, however, to hear the arguments in this appeal subject to the leave of the 

Provincial Division being obtained, and to hold over our judgments pending the grant of 

such leave. But the legal position is that we have at present no jurisdiction over the matter 

we are asked to consider. No doubt it is highly probable that the Trial Court will grant leave; 

but it is not bound to do so. It has a discretion in the matter which will be difficult to exercise 

if we hear the appeal in anticipation.”53

 

78 In Oliff’s case (supra) the plaintiff was refused provisional sentence with costs by 

the court below.  The plaintiff, without obtaining leave to appeal from that court, 

then noted an appeal to the Appellate Division.  The Appellate Division itself raised 

the question whether, in view of the provisions of s 3(l) of Act 1 of 1911, it had any 

jurisdiction to hear the appeal in the absence of such leave.  That section provided 

that - 

“No interlocutory order shall be subject to appeal save by leave of the court or judge 
making the order.” 

 
53  At 603. 



 
 

Παγε 37

                                           

 

79 The Appellate Division held that if a refusal of provisional sentence was an 

interlocutory order, then it had no jurisdiction to hear the appeal in the absence of 

leave from the court a quo.  The question of jurisdiction was, however, only raised 

a day before the hearing and  mero motu by the Appellate Division.  The parties 

were apparently indifferent to the issue.  The Respondents did not take the point 

that the Appellant had proceeded to the Appellate Division without having obtained 

the necessary leave to appeal. In those circumstances the Court intimated that it 

would be prepared to allow counsel to file written heads of argument on the matter 

and would in the meantime hear oral argument on the merits.54  The heads were 

filed and there was argument. The Court found that the refusal of provisional 

sentence was interlocutory,55 and as leave to appeal had not been granted by the 

court below, the Appellate Division had no jurisdiction to entertain the appeal.56  

The Appellate Division then ordered that - 

   “ This matter must, therefore, stand over to enable the plaintiff to apply within twenty-one 

days of this judgment to the Court a quo for leave to appeal.  If that Court grants such leave 

and the order granting leave is lodged with the Registrar of this Court we, having heard 

argument on the merits, will be in a position to deliver a judgment on the merits and to 

make an appropriate order as to costs.  If the Court a quo refused leave to appeal and the 

order refusing such leave is lodged with the Registrar of this Court, this matter will, without 

 
54 377F-H. 

55 At 374F-G. 

56 At 376A-B. 



 
 

Παγε 38

                                           

any further order of this Court, be deemed to have been struck off the roll with costs.”57

 

80 The Appellate Division arrived at the aforesaid conclusion despite its remark 

earlier in that judgment that, as the sole issue was a legal one, it was preferable to 

proceed by way of appeal rather than to proceed with the principal case. 

 

 
57  At 376B-D 

81 The facts in the present case differ in that  in hoc casu  there was no uncertainty 

about the fact that leave to appeal was required from the court below.  Judgment 

by the High Court in respect of the applications for leave to appeal still had to be 

given.  At the time when the SCA heard the matter, that is, on 30th November 

2004, it knew that judgment was going to be handed down by the  High Court on 

3rd  December 2004.  The SCA  nevertheless, purported to assume jurisdiction 

before such judgment was given.  The SCA did not strike the appeal off from the 

roll despite the fact that leave to appeal was eventually refused by the Cape High 

Court in its judgment of 3 December 2004. 

 



 
 

Παγε 39

                                           

82 In Sita v Olivier (supra) the Appellate Division held that it had no jurisdiction to 

hear the appeal in circumstances where leave to appeal was not granted by the 

court below.  Both parties were, however, anxious to have an authoritative 

decision on a question of law as soon as possible in order for the prosecution 

against the appellants in that case to be proceeded with and concluded.  In those 

consensual circumstances, the Appellate Division heard argument on the merits,   

and recognising that it did not have jurisdiction to hear the appeal, made an order 

virtually identical to that made in the Oliff case.58 

 

83 It is apparent from the judgments in Blaauwbosch (supra), Oliff (supra) and Sita 

(supra) that: 

(a)  there was uncertainty on the part of one or more of the parties as to 

whether or not leave was required;  

  (b)  none of the parties took the point of a lack of jurisdiction on the ground that 

no leave had been sought and obtained; 

  (c)  the parties agreed to, or were otherwise willing to argue the merits in the 

absence of a decision on leave;  

 
58 Sita and Another, (supra) at 450H. See also De Beer v Minister of Posts and Telegraphs, 

1922 AD175 
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  (d)  the Court heard the merits because the parties were agreed it could do so. 

(e)  the Court never held that it had jurisdiction to entertain the matters in the 

absence of leave, on the contrary, it held that it had no such jurisdiction; 

(f)  the procedure adopted in the above-mentioned cases was extraordinary.59

 

84 We submit that the facts and circumstances in those cases differ toto caelo  from 

those in the present case. 

 

85 It is submitted that - 

 

85.1 there was never any uncertainty about the requirement contained in Section 

20(4)   of the Supreme Court Act; 

 

85.2 the Respondents had applied for leave to appeal in the High Court and 

judgment in that application was about to be given. 

 

85.3 the Applicants opposed the Respondents’ applications for leave to appeal 

and the appeals they brought in the SCA, inter alia, on the ground that the 

SCA lacked jurisdiction to entertain those applications and appeals 

because the High Court had not given its judgment in respect of the 

 
59 Gentiruco A.G. v Firestone S.A.(Pty) Ltd 1972 (1) SA 589 (A) at 608G. 
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applications for leave to appeal that had been argued before it; 

 

85.4 the Applicants never agreed to the arguing of the merits in the 

circumstances that prevailed in this matter; 

 

85.5 the applicants constantly maintained and contended that the issue of 

jurisdiction had to be dealt with initially and separately. 

 

86 We accordingly submit that the SCA misdirected itself in purporting to apply those 

decisions to the facts of the present case and, in finding support for its approach in 

the present matter on the strength of those cases, particularly since the facts and 

circumstances in those cases are clearly distinguishable from those in hoc casu. 

 

87 In the Gentiruco case (supra), Trollip JA made the remark cited by Harms JA60, in 

the context of the unique facts of that case, in particular it was with reference to a 

cross appeal and not an appeal.  No leave had been obtained in respect of the 

issues in the cross appeal.  The “appropriate circumstances” referred to by Trollip 

JA61 were the kind of circumstances found in cases such as Sita  ie where the 

parties were agreed that the merits could be dealt with prior to obtaining the 

necessary leave, there was uncertainty about whether or not leave was required 

 
60 SCA’s judgment at [26] 

61  At 608E 
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and the parties appeared to be indifferent to that fact.  Those circumstances, as 

we have already submitted, do not obtain in the present case. In applying the 

dictum in Gentiruco the facts of the present case, the SCA misdirected itself. 

 

88 We further submit that the SCA misdirected itself in finding that Holt was 

instructive on the issue of jurisdiction.  That case involved the time for giving of  

notice in terms of a specific provision of a Natal statute. The facts and 

circumstances of that case were different from the present. No issue of jurisdiction 

of that Court arose for decision. 

 

89 The mere bringing of an application for leave to appeal in the High Court did not 

confer jurisdiction upon the SCA to hear the applications for leave and the 

appeals.  Section 20(4)(b) of the Supreme Court Act is clear and unambiguous in 

that regard.  It is the outcome of the application for leave to appeal that triggers the 

power of the SCA to entertain such applications for leave and/or appeals.   

 

90 The High Court’s decision in an application for leave to appeal is a necessary 

prerequisite for the SCA to have jurisdiction to entertain a petition or an appeal62. 

 
62  See also: National Union of Metalworkers of SA  v Jumbo Products CC 1996 (4) SA 735 
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(A) at 740 A-D 

91 Applying the reasoning in Holt to the facts of the present case, was clearly a 

misdirection. 

 

Submissions concerning the second basis cited by the SCA for entertaining the 

applications for leave to appeal and the appeals 

 

92 As we have submitted, the second basis of the SCA finding that it had jurisdiction  

appears to be a conglomeration of grounds. 
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93 With reference to certain passages from the Privy Council decision of Boodhoo 

and another v Attorney-General of Trinidad and Tobago (Trinidad and Tobago)63, 

to s 35(3)(d) and (o) of the Constitution and an excerpt from the European 

Commission of Human Rights decision in Terranova v Italy,64 Harms JA  appears 

to conclude that a delay in producing a judgment would be capable of depriving 

one of a right to a fair hearing in respect of an application for leave to appeal “only 

in circumstances where by reason thereof the judge could no longer produce a 

proper judgment” or more particularly where “the parties were unable to obtain 

from the decision the benefit which they should”65 We shall return to this point later 

in these submissions. 

 

 
63  [2004] UKBC 17 (PC) 

64  4 December 1995, Series A No 337-B para 20 

65  SCA Judgment at [30]  

94 Harms JA then goes on to state that- 
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“[A] failure of a lower court to give a ruling within a reasonable time interferes with the 
process of this Court and frustrates the right of an applicant to apply to this Court for leave. 
 Inexplicable inaction makes the right to apply for leave from this Court illusory.  This Court 
has a constitutional duty to protect its process and to ensure that parties, who in principle 
have the right to approach it, should not be prevented by an unreasonable delay by a lower 
court.  In appropriate circumstances, where there is deliberate obstruction on the part of a 
court of first instance or sheer laxity or unjustifiable inexplicable inaction or some ulterior 
motive, this Court may be compelled, in the spirit of the Constitution and the obligation to 
do justice, to entertain an application of the kind presently before us..”66 [Our emphasis] 

 

95 It is not clear from the SCA’s judgment from  which specific provision in the 

Constitution the SCA derives the power  to entertain the leave to appeal and the 

appeals in the circumstances that it did (ie to assume jurisdiction). Harms JA 

refers to s 173 of the Constitution and appears to suggest that that section 

empowers the SCA to assume jurisdiction in the circumstances that he described. 

 

96 Section 173 of the Constitution deals with the inherent power of the Court and 

provides that the Constitutional Court, the Supreme Court of Appeal and the High 

Courts have inherent power to protect and regulate their own process, and to 

develop the common law, taking into account the “interests of justice”.  

 

97 We submit that Harms JA erred in finding that the SCA could assume jurisdiction. 

 

                                            
66 SCA judgment at [31] 
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98 In Moch v Nedtravel (Pty) Ltd t/a American Express Travel Service67 the Appellate 

Division held that its “inherent power” or “inherent reservoir of power to regulate its 

procedures in the interests of the proper administration of justice” as referred to by 

Corbett JA (as he then was) in Universal Studio Inc v Network Video68, “does not 

extend to the assumption of jurisdiction not conferred upon it by statute”.69 

 

99 We submit that the Constitution has not changed the position.70 

 

100 We submit that the SCA has no jurisdiction to hear an appeal against the decision 

of another court unless such a right is conferred upon it by the Constitution or by 

statute.71 

 
67  1996 (3) SA 1 (A) at 7E-F 

68  1986 (2) SA 734 (A) at 754G 

69 See also Sefatsa & others v Attorney-General Transvaal and another 1989 (1) SA 821 (A) 
at 834E-F 

70  See S v Basson 2004 (6) BCLR 620 (CC) at 661 at [109] Footnote 111, where the cases 
of Moch and Sefatsa were cited with approval by this court. 

71  See Basson (supra) at [109] 
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101 Section 168(3) of the Constitution provides that - 

“[T]he Supreme Court of Appeal may decide appeals in any matter.  It is the highest court 
of appeal except in constitutional matters, and may decide only - 

    (a)  appeals;  
    (b)  issues connected with appeals; and 
    (c)  any other matter that may be referred to it in circumstances defined by an Act of 

Parliament”  

 

102 The SCA is empowered, in terms of s 20(1) of the Supreme Court Act to hear 

appeals against judgments or orders in any civil proceedings save for certain 

proceedings in connection with the kinds of application that are listed in     s 20(7) 

of the Supreme Court Act.   

 

103 In terms of s 20(4),- 

“No appeal shall lie against judgment or order of the court of a provincial or local division in 
any civil proceedings or against any judgment or order of that court given on appeal to it 
except ...  

   (a)   ...  
    (b)  ... with the leave of the court against whose judgment or order the appeal is to be 

made or, where such leave has been refused with the leave of the (Supreme Court 

of Appeal).” 

 

104 We submit that s 20(4) of the Supreme Court Act has to be read together with 

sections 173 and 168(3) of the Constitution.  

 

105 While one purpose of section 20(4)(b) of the Supreme Court Act is to protect the 
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Appeal Court from baseless appeals72 the section also serves to limit the power of 

the SCA to entertain applications for leave to appeal and appeals.  The section 

deals with the powers vested in the SCA, by law, to adjudicate upon and to 

determine and dispose of applications for leave to appeal and appeals.73 

 

 
72 See S v Rens 1996 (1) SA 1218 (CC) at [7] and Cronshaw v Coin Security Group (Pty) 

Ltd 1996 (3) SA 686 (A) at 689B 

73 Cf:  HJ Erasmus and D E Van Loggerenberg, Superior Court Practice at A1-22.  See also 
Graaf Reinett Municipality v Van Reynefeld Pass Irrigation Board 1950 (2) SA 420 (A) at 
424;  Venetia Minerivia Spar v Caroline Collieries (Pty) Limited 1987 (4) SA 883 (A) at 
886. 



 
 

Παγε 49

                                           

106 In Jumbo Products CC74  the Appellate Division (per Corbett CJ) held that its 

jurisdiction to grant leave is dependent upon the Court a quo having refused such 

leave. The Appellate Division held that section 20(4)(b) not only prescribes the 

proper procedure, but it also defines the jurisdiction of the Appellate Division to 

entertain an application for leave to appeal.  The Appellate Division only had 

jurisdiction to entertain an application for leave to appeal if the court a quo refused 

leave. Corbett CJ expressed the decision of the Court as follows: 

“[N]o appeal lies to this Court against the judgment on the merits or the judgment refusing 

condonation of the late filing of the application to the court a quo for leave to appeal except 

either where the court a quo has itself granted leave to appeal or where, the court a quo 

having refused such leave, such leave has been granted by this Court.  Thus, as is clear 

from the subsection, this Court’s jurisdiction to grant leave itself is dependent on the court a 

quo having refused such leave.  The proper procedure, as imperatively laid down by s 

20(4)(b), is for the would-be appellant to apply for leave first to the court against whose 

judgment the appeal is to be made.  If that court grants leave, then this Court may entertain 

the appeal.  If that court refuses leave, then (but only then) may this Court consider an 

application for leave to appeal.  Thus section 20(4)(b) not only prescribes the proper 

procedure, but it also defines the jurisdiction of this Court to entertain an application for 

leave to appeal (Compare S v Cassidy 1978 (1) SA 687 (A) at 690H;  Windhoek 

Munisipaliteit v Ministersraad van SWA/Namibia en ‘n ander 1985 (1) SA 287 (A) at 293H-

 
74 (Suipra) at 740 A-D 
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294B]”75

 

 
75  See at 740B-D 
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107 We submit that the mere fact that the Respondents had applied for leave to appeal 

in the High Court, ie had taken a step, did not have the effect of vesting the SCA 

with jurisdiction to entertain the applications for leave to appeal and the appeals in 

circumstances where the Court a quo still had to give judgment on the application 

before it.  It is a jurisdictional requirement for a civil appeal to the SCA that the 

decision appealed against must be a judgment or order as contemplated in s 21 of 

the Supreme Court Act and that the necessary leave to appeal had been granted 

either by the court of first instance or, where such leave was refused, by the 

SCA.76 

 

108 We accordingly submit that the SCA erred in finding that it could assume 

jurisdiction by virtue of section 173 of the Constitution.  

 

109 Harms JA then goes on to apply the case of Montsisi v Minister van Polisie77 and 

held that “if the principle of that case is applied to the facts of the present case”, if 

an applicant finds it impossible to obtain a ruling within a reasonable period from a 

court below, its absence cannot be held against it.  Harms JA also stated that by 

parity of reasoning one “could apply the principle of fictional fulfilment of a 

condition”.78  Harms JA noted that the refusal of leave was a condition for the  

 
76  See also the cases cited above and also Zweni v Minister of Law and Order 1993 (1) SA 

523 (A) at 531. 

77  1984 (1) SA 619 (A) 

78 SCA judgment at [32]   
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SCA to entertain an application for leave or an appeal but that such condition must 

be regarded as having been fulfilled if the Court a quo  did not rule on the 

application for leave to appeal within a reasonable time, thus allowing the SCA to 

entertain the application for leave in the absence of the judgment by the High 

Court. 

 

110 We submit that the SCA erred in finding that it had jurisdiction in those 

circumstances and misdirected itself by inappropriately applying the principle  in 

Montsisi to the facts of the present case and also by applying the doctrine of 

fictional fulfilment of a condition as found in the law of contract. 

 

111 By  applying Montsisi,  the SCA was implying or, with respect, insinuating, that the 

High Court  acted deliberately (and with ulterior motives or malice) in not giving 

judgment on the leave to appeal as and when the Respondent wanted it to be 

given. These implications and insinuations are, with respect, clearly unfounded,  

grievous and insulting to the High Court. 

 

112 Furthermore, we submit that the Montsisi case was clearly distinguishable from the 

present matter.  There the court, in applying the lex non cogit ad impossibilia 

principle, held that because it was impossible for the appellant  - on account of the 

application of s 6 of the Terrorism Act, to comply with s 32(1) of the Police Act, the 

time period referred to in s 32(1) should be found not to have run against the 

appellant during his detention.  That case did not involve, as the present one does, 
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the issue of jurisdiction.  In this matter the question was whether or not the 

requirement stipulated in s 20(4)(b) of the Supreme Court Act had been met.  In 

any event, we submit that it cannot be said that in the present matter it was 

impossible for the Respondents to comply with s 20(4)(b).  Furthermore, the SCA 

knew before purporting to assume jurisdiction, that judgment would be delivered 

by the High Court on 3rd December 2004.  The SCA nevertheless assumed 

jurisdiction prior to that date. 

 

113 Furthermore, we submit that the application of the doctrine of fictional fulfilment of 

a condition was clearly misplaced.  In essence, it is a doctrine based on the rule 

that a party cannot take advantage of its own default, to the loss or injury of 

another.  In Scott and another v Poupard and another79, Holmes JA stated the 

principle to be the following:   

“Where a party to a contract in breach of his duty, prevents the fulfilment of a condition 

upon the happening of which he would become bound in obligation and does so with the 

intention of frustrating it, the unfulfilled condition will be deemed to have been fulfilled 

against him.”80

 

114 The facts in the present matter do not relate to the law of contract at all. 

Furthermore, neither the High Court nor the Applicants could be equated to a 

contractual party.  Furthermore, the Court a quo could not have become bound in 

 
79 1971 (2) SA 373 AD 

80  At 378H 
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an obligation;  and the fact that judgment had not been given as and when the 

Respondents wanted it to be given, clearly is not a prevention by the Court a quo 

of the fulfilment of a condition, upon the happening of which it would become 

bound to an obligation.  The suggestion that the High Court acted with the 

intention of frustrating the fulfilment of a condition is clearly unfounded and, with 

respect, derogatory of the High Court. 

 

The issue of delay  

115 Having dealt with the grounds upon which the SCA is said to have had jurisdiction 

Harms JA goes on to consider “whether, on the facts of this case, there was undue 

delay in issuing a ruling, which entitled the Applicants to approach this Court for 

leave.81  He goes on to find that “it is necessary to have regard to the terms of 

Hlophe JP’s judgment to see whether it contains any clues as to why it had to be 

delayed”82 

 

116 After criticising Hlophe JP in relation to other aspects pertaining to the application 

for leave to appeal, Harms JA concludes:  

“Ineluctably, in the light of the nature and scope of the issues, the period of the delay, the 

lack of explanation, the urgency of the case, the content of Hlophe JP’s judgment and the 

other factors mentioned, the only conclusion can be that the delay was not only regrettable, 

it was unreasonable - so unreasonable that in fact that it could only be interpreted as a 

 
81 SCA judgment at [33] 

82 SCA judgment at [36] 
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refusal of leave.”83

 

 
83 See SCA judgment at [38] 
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117 Harms JA then went on to deal with Hlophe JP’s reference to Ubuntu and appears 

to be critical of its application to the interpretation of statutes.84 While dealing with 

this point Harms JA criticises “some” who apparently believe “that requests for 

‘hurried justice’ should not only be met with judicial displeasure and castigation but 

the severest censure and that any demand for quick rendition of reserved 

judgments is tantamount to interference with the independence of judicial office 

and disrespect for the judge concerned.”85 

 

118 The SCA erred fundamentally in taking into account the judgment of Hlophe JP on 

the application for leave to appeal in deciding the issue of jurisdiction after it had 

assumed jurisdiction and had entertained the applications for leave to appeal and 

the appeals. The Applicants were not afforded an opportunity of dealing with the 

judgment of Hlophe JP on the applications for leave to appeal. Hence, the SCA 

committed a fundamental error of denying the Applicants a fair hearing. 

 

 
84 See SCA judgment at [39] 

85 See SCA judgment at [39]    

119 We submit that a refusal to grant leave within the meaning of s 20(4)(b) of the 
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Supreme Court Act must be intentional, that is conscious and deliberate. A refusal 

cannot be inferred merely from a delay in handing down judgment. Where a 

refusal is sought to be inferred from a delay that inference must be consistent with 

all the proved facts. In hoc casu one of the facts is that Hlophe JP, a Judge-

President of the High Court indicated to the parties and to Harms JA that the 

judgment on the applications for leave to appeal was in the process of being 

prepared and, prior to the hearing in the SCA, advised the parties the judgment 

would be handed down on 3rd December 2004. The SCA was made aware of ths 

at the commencement of the hearing. Accordingly, we submit that the SCA erred 

in finding that there was an unreasonable delay which “could only be interpreted 

as a refusal of leave”. We submit that the inference of “a refusal of leave” was not 

warranted and was improperly drawn by the SCA. 

 

120 We submit, in any event, that the SCA erred in finding that there was a delay or 

unreasonable delay on the part of the High Court in furnishing its judgment.  One 

must bear in mind that he High Court consisted of three judges, each one of whom 

had to consider and determine the applications for leave to appeal. The High Court 

was not constituted by Hlophe JP sitting alone. 

 

121 The insinuations made and inferences drawn by Harms JA concerning Hlophe JP 

are a serious attack on Hlophe JP’s integrity. We submit that such insinuations are 

a matter of great concern. 
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122 The SCA erred in finding that the matter was urgent, in fact so urgent that it 

justified its assumption of jurisdiction in the circumstances in which it did, 

particularly in the light of, inter alia, the following facts: 

 

122.1 The Respondents’ main generalised complaint was that the operation of the 

Regulations would have a detrimental financial impact on retail pharmacies 

causing them to close, but they failed to show the  causal link between the 

closure of pharmacies and the operation of the Regulations. Evidence 

obtained from the Pharmacy Council was presented to the SCA by the 

Applicants showing that pharmacies had been closing down for years long 

before the Regulations had been introduced, and showing that, in fact, in 

recent years up to September 2004 more retail pharmacies were opening 

than were closing.86 

 

122.2 The Respondents’ claim that they wanted an urgent final resolution of the 

matter were rendered doubtful by their conduct in first approaching the SCA 

and thereafter insisting on and proceeding in that forum in circumstances 

where the Acting Chief Justice had indicated that this Court may be able to 

accommodate them during the fourth term of 2004. 

 

122.3 The Respondents never sought to extend the interim relief that the 

 
86 See Zokufa’s answering affidavit in the application for leave to appeal in the SCA, SCA 

Appeal Record, Vol 7, pp 688 - 690, paras 37.6 - 37.8   
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Applicants had agreed to in the High Court. The interim relief expired upon 

judgment by the High Court. 

 

Conclusion 

 

123 We submit that the SCA had no jurisdiction to entertain the applications for leave 

to appeal and the appeals and that it erred in assuming jurisdiction as and when it 

did.  

 

124 By assuming jurisdiction as and when it did the SCA unlawfully interfered with the 

discretion of the High Court to grant or refuse the applications for leave to appeal 

that were pending before it.87  

 

125 The cases of, inter alia, Boodhoo (supra), Terranova (supra) and Goose v Wilson 

Sandford and Co88are all clearly distinguishable from the facts in hoc casu. 

 

126 We submit that the SCA’s granting of leave to appeal to the Respondents is invalid 

and is a nullity.89 We furthermore submit that the SCA’s decision on the merits of 

 
87 Compare: Blaawbosch (Supra) at 603 

88 Law Times Reports (Feb 19, 1998) 

89 See S v Cassidy 1978 (1) SA 687 at 690H-691 
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the appeal is invalid and a nullity for want of jurisdiction.90 

 

127 We submit that a finding by this Court that the SCA had no jurisdiction to entertain 

the applications for leave to appeals and the appeals would be dispositive of the 

appeal. This Court should set aside the decision of the SCA. 

 

 
90  Compare S v Absalom 1989 (3) SA 154 (A) at 164E cited with approval by the SCA in Old 

Mutual Life Assurance Company (SA) Ltd and another v Swemmer 2004 (5) SA 373 
(SCA) at [24]    

THE MERITS 

 

128 The Applicants are addressing the merits in the event of this Court finding that the 

SCA had the necessary jurisdiction to entertain the applications for leave to appeal 

and the appeals. It is only then that the merits become relevant.  

 

129 We shall traverse the grounds raised and decided by the SCA mero motu and 

those raised by the Respondents and decided by the SCA. 

 

130 Before dealing with the grounds we sketch a brief background to the merits that 
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include a brief overview of the Regulations. 

 

GENERAL BACKGROUND ON THE MERITS 

 

131 The State has a constitutional obligation to take reasonable legislative and other 

measures, within its available resources, in order to achieve the progressive 

realization of everyone’s right to have access to healthcare services, including 

reproductive health care.91  

 

 
91 Section 27(2) of the Constitution 
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132 We submit that the right of access to healthcare services that is guaranteed in 

section 27(1) of the Constitution also embraces the right of everyone to have 

access to quality, but affordable, medicines. The prohibitive pricing of medicines is 

tantamount to a denial of the right of access to healthcare, as the SCA correctly 

found.92 

 

133 The pricing of medicines has been the subject of several commissions of enquiry 

and studies even prior to the new Constitutional dispensation.  These have been 

referred to in the answering affidavit of the First Applicant in the New Clicks 

application, namely, the Steenkamp Commission of Enquiry, the Browne 

Commission of Enquiry, and the Dr. W J de Villiers study.  It was also the subject 

of an investigation and report by the Competition Board (report No. 34).93 

 

134 As early as January 1978, the Steenkamp Commission observed in its report, 

under the heading “Creating Market Transparency” that 

“there often is insufficient information on both the quality and the price of competing 
medicaments, whilst the situation may be clouded still further by promotional efforts 
designed to differentiate these products from one another.” 

 
 

92 SCA judgment at [42] 

93 See: Zokufa’s answering affidavit, New Clicks Record, Vol 4, pp 379 - 380, paras 15 -18. 
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 And further: 
 

“clearly there is a need here, first to create greater market transparency by providing more 
information on the quality and the prices of competing medicines for the medical 
practitioners …” 94

 

 
94  Annexure “HZF3" to Zokufa’s answering affidavit, New Clicks Record, Vol 5, p 544, para 

475 of the Report. 

135 The Steenkamp Commission also observed, inter alia, that in order to create 

greater Market transparency the dissemination of information on the quality as well 

as the prices of comparable medicines at regular and frequent intervals was 

required. 
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136 The Competition Board in Report 3495 contains a list of complaints that were 

received  by it.  These complaints served as a good indication of the areas where 

there was obscurity and where transparency was required.96  

 

137 The complaints were about price discrimination, that had the effect of increasing 

the prices of medicines, including bonuses, hidden discounts and other forms of 

incentive; the fact that manufacturers registered products containing the same 

ingredients under different brand names and sold them at different prices; the fact 

that there was no requirement that prices be printed on the products, etc. 

 

138 The democratically elected government developed the drug policy.  The 

introduction of the policy document describes the fundamental concerns that led to 

its adoption: 

 
95  Annexure “HZF6" to Zokufa’s answering affidavit, New Clicks Record, Vol 7, pp 780 - 

842. 

96   Annexure “HZF6" to Zokufa’s answering affidavit, New Clicks, Vol 7,  p 801. 

“The pharmaceutical sector, as a component of the health sector, reflected its deficiencies, 
most notably the lack of equity in access to essential drugs, with a consequent impact on 
quality of care. Furthermore, rising drug prices, already high in international terms, gave 
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increasing cause for concern, as did evidence of irrational use of drugs, losses through 
malpractice and poor security, and lost ineffective procurement and logistic practices. 
Most of these problems are interlinked. The Government of South Africa decided to tackle 
them systematically through the development and implementation of a National Drug Policy 
that would be consonant with and an integral part of the new National Health Policy, which 
aims at equity in the provision of health care for all. The goal of the National Drug Policy is 
to ensure an adequate and reliable supply of safe, cost effective drugs of acceptable quality 
to all citizens of South Africa and the rational use of drugs by prescribers, dispensers and 
consumers.”97  

 

139 Chapter 4 of the Drug Policy document deals with the rationalization of the pricing 

structure of medicines. There it is envisaged that a committee would be appointed, 

that there would be total transparency in the pricing structure of pharmaceutical 

products and services.  It is also envisaged that a non-discriminatory pricing 

system would be introduced and that the wholesale and retail percentage mark-up 

system would be replaced by a pricing system based on a fixed professional fee 

and that price increases would be regulated. 

 

 
97 Annexure “HZF2" to Zokufa’s answering affidavit, New Clicks Record Vol 5,  pp 459 - 489, 

at 464   

140 Act 90 of 1997 read with the Medicines Amendment Act (2002) introduced various 

price containment measures into the Medicines Act, for example through section 

15C (allowing for parallel importation of medicines), section 22C (introducing 

licensing of dispensers of medicines and of manufacturers, wholesalers and 
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distributors to, inter alia, import medicines and scheduled substances), section 22F 

(introducing generic substitution); section 18A (a ban on bonuses, rebates and 

other perverse incentive schemes); section 18B (a ban on the sampling of 

medicines) and section 22G (on the introduction of a transparent pricing system 

for medicines). 

 

141 Section 22G, which is not attacked by the Respondents, sets broad goals or policy 

objectives. 

 

142 Section 22G provides: 

“(1)  The Minister shall appoint, for a period not exceeding five years, such persons as 
he or she may deem fit to be members of a committee to be known as the Pricing 
Committee. 

 
(2)   The Minister may, on the recommendation of the Pricing Committee, make 

regulations- 
 

(a)  on the introduction of a transparent pricing system for all medicines and 
scheduled substances sold in the Republic; 

 
(b)  on an appropriate dispensing fee to be charged by a pharmacist or by a 

person licensed in terms of section 22C(1)(a); 
 

(c)  on an appropriate fee to be charged by wholesalers or distributors or any 
other person selling Schedule O medicines. 

 
(3)  (a)  The transparent pricing system contemplated in subsection (2)(a) shall 

include a single exit price which shall be published as prescribed, and 
such price shall be the only price at which manufacturers shall sell 
medicines and Scheduled substances to any person other that the State. 

 
(b)  No pharmacist or person licensed in terms of section 22C(1)(a) or a 

wholesaler or distributor shall sell a medicine at a price higher than the 
price contemplated in paragraph (a). 

 
    (c)  Paragraph (b) shall not be construed as preventing a pharmacist or 

person licensed in terms of this Act to charge[sic] a dispensing fee as 

contemplated in subsection (2)(b)”. 
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143 Section 22G spells out some ground rules of the transparent pricing system and  

states the goal or objective. It does not dictate the manner in which a transparent 

pricing system should be achieved.  This is left to the discretion of the Minister 

acting on the recommendation of the Committee. 

 

144 The Medicines Act does not define, inter alia, the terms “transparent pricing 

system” nor “single exit price” nor “appropriate dispensing fee”, nor the term 

“appropriate fee”, nor the terms “manufacturer”, “distributor”, “wholesaler”, etc. 

 

145 All that the section says concerning the “single exit price” is that it shall be 

published as prescribed; and it shall be the only price at which manufacturers shall 

sell the medicine to any person other than the State; and that no pharmacist or 

licensed dispenser, or wholesaler or distributor shall sell the medicine at a price 

higher than the single exit price, albeit pharmacists may charge “an appropriate 

dispensing fee” and wholesalers and distributors “an appropriate fee”. 

 

146 Regulation 38 of the General Regulations made by the Minister in terms of s 35 of 

the Medicines Act stipulates  the number and qualifications or expertise of the 

persons who were to eligible to be on the committee.  The Minister stipulating the 

matters referred to in the said Regulation so was being cautious.  Section 22G(1) 

of the Medicines Act leaves this matter entirely within the Minister’s discretion. 

 



 
 

Παγε 68

                                           

147 The Medicines Act  does not prescribe or dictate the procedure to be adopted by 

the Committee.  Its sole task is to make recommendations to the Minister on those 

matters that are mentioned in Section 22G. 

 

148 The issue of the actual appointment of the Committee members is dealt with in the 

affidavit of Professor McIntyre.98 After calling for public nominations, on or about 

the 21 July 2003, the first  Applicant appointed eleven members of the Committee. 

Two Ministerial appointees were added to the Committee on or about the 5th 

December 2003. 

 

149 It is apparent from the papers99 that the Committee consists of persons with 

excellent qualifications and appropriate expertise – both local and international.  

Their ranks include pharmacists and health economists. 

 

150 The manner in which the Committee functioned is dealt with by Professor 

 
98 See McIntyre’s answering affidavit in the PSSA application, PSSA Record, Vol 9, pp 845 - 

849,  paras 7-12 

99 See Annexures “ DM1" to “DM13“ to McIntyre’s answering affidavit in the New Clicks 
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McIntyre.100  

 

 
application, vol 11, p 1276 to Vol 12 p 1388. 

100 See Affidavit of McIntyre in New Clicks, Vol 11, esp at pp 1255 to 1271; Annexure “DM14" 
to McIntyre’s answering affidavit in the New Clicks application vol 12, p 1389 - 1391, 
paras 13 - 34. 
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151 The Committee made recommendations to the Minister in the form of draft 

regulations.  The draft regulations were published for public comment.  The 

Committee then made a final recommendation to the Minister.  After certain 

concerns of the Minister were addressed, final recommendations were made and 

accepted..101 

 

A Brief Overview of the Regulations102

152 The mechanism of a “single exit price” which has to be made known to the 

authorities and published, is to ensure transparency and to prevent price 

discrimination. 

 

153 In Regulation 2 the “single exit price” is defined as consisting of three components 

namely the price set by the manufacturer in terms of the regulations plus a 

logistics fee plus VAT. 

 

154 Regulation 3 requires the manufacturer or importer of medicines to publish details 

of the medicine including the “single exit price”. 

 

155 Regulation 4 requires that the single exit price must be “clearly and legibly” 

reflected on the package or immediate container in which a medicine or scheduled 

 
101 Report to Minister 21st April 2004, PSSA Record, Vol 14, pp 149 - 183 

102 A copy of the Regulations can be found in SCA Appeal Record Vol 1, pp 51 - 69    
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substance is sold to a user. 

 

156 Regulation 5(2)(c) requires the manufacturer to set the weighted average nett 

selling price of the medicine or scheduled substance which price must conform to 

international benchmarks. 

 

157 In terms of Regulations 7, 8 and 9, the increase of the single exit price is strictly 

regulated. 

 

158 In terms of Regulation 14, the Director-General may request from any entity or 

person in the manufacturing or supply chain of medicine, information relating to: 

the name and composition of a medicine or scheduled substance; the price at 

which the medicine is being sold in any market or country; the volume or quantity 

and total value of sales of medicines or scheduled substances; the method and 

costs of distribution within the Republic of such medicines (including details of the 

supply chain); details of the medicine’s therapeutic value, i.e. comparative efficacy, 

safety and cost effectiveness. 

 

159 Regulation 16 requires that the person/entity from whom the information has been 

requested, provides it within a stipulated period. 

 

160 Regulation 19 makes it obligatory for an Applicant for registration of a medicine, 

one month before commencement of the regulations, to provide the Director-
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General with information concerning the medicine or substance including the 

single exit price at which the applicant, for registration, proposes to sell the 

medicine or substance. 

 

161 Regulation 21 empowers the Director-General to publish, or to require other actors 

in the manufacturing and supply chain, to publish or otherwise communicate 

information to the public concerning, inter alia,  the single exit price, the pricing 

system, the supply chain, the fees charged by wholesalers, distributors, retailers 

and other persons etc. 

 

162 Regulations 22 and 23 are a policing mechanism. Regulation 22 provides for a 

sanction where the single exit price is found to be unreasonable. 

 

163 Regulation 24 obliges manufacturers or importers of medicines, one month from 

the date of commencement of the regulations, to submit to the Director-General a 

schedule reflecting the single exit price of a pack of each medicine or scheduled 

substance sold by them - including the pack size, dosage form and strength of the 

medicinal substance - and to supply to the Director-General information on the 

total sales value of each medicine or scheduled substance sold in 2003, the total 

value of discounts in respect of the sale of each medicine or substance in 2003; 

and the total number of packs of each medicine or substance sold in 2003. 

 

164 Regulation 24 requires that the information that has been supplied be verified by 
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an independent auditor. 

 

165 In terms of Regulation 24(4) manufacturers and importers must, from the date, one 

month after the date of the commencement of these regulations (i.e. from 2nd  

June 2004) sell medicines and scheduled substances only in accordance with the 

provisions of the regulations (i.e. at the single exit price). 

 

166 Regulation 24(5) provides that wholesalers, distributors and retailers (such as the 

Applicant) must, from a date, three months after the date of commencement of the 

regulations (i.e. as from the 2nd August 2004) sell medicines and scheduled 

substances in accordance with the regulations (i.e. at the single exit price plus the 

dispensing fee or the fee determined in the regulations). 

 

FINDINGS OF THE SCA ON THE MERITS 

 

167 It was found by the SCA that the Regulations were ultra vires for the following 

reasons: 

 

167.1 The Regulations unlawfully  equated manufacturers with importers.  Only 

manufacturers are required by the Medicines Act to set the single exit price 

and the determination of the single exit price by the importer is “ultra vires” 
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the Medicines Act.103 

 
103 See: SCA judgment at [54] 
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167.2 The Medicines Act does not allow wholesalers or distributors to charge 

more than the manufacturer’s single exit price. However, it does not prohibit 

wholesaling or distributing by third parties and accepts them as a link in the 

supply chain. In order to solve this problem the Committee developed the 

concept of a logistics fee. This circumvents section 22G which states that 

the single exit price is the manufacturer’s selling price. To deem their mark-

up as part of the manufacturer’s price is an “impermissible simulation”.104 

 

167.3 Providing for a ‘transparent’ pricing system was the whole object of the 

exercise. The logistics fee is not transparent because it is a fee negotiated 

privately between the manufacturer and the wholesaler. Although,  

“the Minister may prescribe a maximum logistics fee (probably impermissibly as an 

improper delegation of power) that in itself does not make the fee transparent.”105

 

 
104 See: SCA judgment at [53] - [55] 

105 See: SCA judgment at [56] 
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167.4 Section 22G does not contemplate a system whereby the Committee, the 

state or the Regulations can fix or limit the manufacturer’s exit price. The 

court cited Dr Ntsaluba’s statements on oath in other litigation in support of 

this. The Regulations set a cap on the single exit price and it may not be 

increased more than once a year as determined by the Minister. The court 

said that the Committee read the Act as contemplating direct price control 

and proceeded to set out how manufacturer’s prices would be ‘reduced’ 

and ‘managed’. This is outside of the scope of the provisions of the Act.106 

 

167.5 The Medicines Act requires that the Regulations should prescribe the 

method of publication of the single exit price but they have ‘delegated this 

function’ to the Director-General. The Medicines Act does not permit this.107 

 

168 The SCA also found the following: 

 

 
106 See: SCA judgment at [57] and at [63] 

107 See: SCA judgment at [64] 
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168.1 The Medicines Act allows for the setting of fees to be charged by vendors 

of schedule 0 medicines but prohibits the sale of schedule 0 medicines at a 

price higher than the single exit price. The only add-on permitted is the fee 

of the dispenser and the fee of the wholesaler or distributor, though 

prescribed, cannot be added to the single exit price. The committee 

recommended that all retailers be allowed to sell these medicines with a 

percentage mark-up as they have done in the past save that the mark-up 

may not exceed what it was at the time of the introduction of the 

regulations. Because schedule 0 medicines are subject to a single exit price 

and that price does not allow for any mark-up or fee for wholesalers or 

distributors, the regulation in effect determines that wholesalers and 

distributors are not entitled to any fee, let alone an appropriate fee. The 

mark-up of each individual retailer on each individual product cannot be 

considered to be a  “fee”. Accordingly, the Regulations insofar as they dealt 

with schedule 0 medicines “do not pass muster.”108 

 

168.2 The Regulations do not prescribe a dispensing fee that is appropriate.109 

 

169 The SCA mentioned but did not decide the following issues raised by the 

Respondents: 

 
108 See: SCA judgment at [66] and at [71] 

109 See: SCA judgment at [72] - [92] 
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169.1 the issue concerning oral representations made to the Department by 

various stakeholders;110 

 

169.2 the issue that some provisions are vague and void;111 

 

 
110 See: SCA judgment at [91] - [92] 

111 See: SCA judgment at [93] 
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169.3 the issue of impermissible delegation of powers.112 

 

170 The SCA made, inter alia, the following observations that formed the basis of it 

main findings, especially those raised mero motu: 

 

170.1 Although it is common cause that section 22G of the Medicines Act is 

concerned with the provision of more affordable medicines, there are hardly 

any contextual guidelines to determine its meaning.113 

 

170.2 The Minister’s power to make regulations is dependent on the 

recommendation of the Committee (i.e the recommendation is a 

jurisdictional fact) and these recommendations must be in accordance with 

the provisions of s 22G of the Medicines Act.114  

 
112 See: SCA judgment at [93] 

113 See: SCA judgment at [47] 

114 See: SCA judgment at [49] 
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170.3 The Committee’s recommendation has to be in accordance with s 22G of 

the Medicines Act, - it must be lawful administrative action as envisaged in 

s 33(1) of the Constitution - since the Committee has no power beyond that 

given to it by s 22G. The Minister cannot accept a recommendation or 

promulgate a regulation that does not fall squarely within s 22G of the 

Medicines Act.115 

 

170.4 The Medicines Act in its current form must have raised immediate problems 

for the committee. The first would have been that it does not take account 

of the fact that manufacturers of medicines may be foreign concerns and 

that their products may be imported by third parties.116 

 

170.5 The Committee recognised the problem of prescribing to foreign 

manufacturers that they have to publish a single exit price and that they 

may not sell for more than that price.117 

 
115 See: SCA judgment at [49] 

116 See: SCA judgment at [52] 

117 See: SCA judgment at [52] 
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170.6 The Committee was also faced with the problem that it could hardly be fair 

to deny importers the right to charge more than the manufacturer’s price. 

 

170.7 In order to overcome the aforementioned deficits in the Medicines Act, the 

Committee’s proposal was to recognize that an importer purchases 

medicines from a manufacturer abroad and to define the single exit price as 

the price not only set by the manufacturer but alternatively by the importer. 

This could not be done. The Act is clear. It requires manufacturers (and 

only manufacturers) to set their single exit prices and importers are a genus 

different from manufacturers and cannot by any stretch of the imagination 

be equated with them.118  

 

170.8 The Regulations are fatally defective. It will be extremely difficult, if not 

impossible, to draft sensible regulations unless the Act is amended.119

 

SUBMISSIONS ON THE FINDINGS OF THE SCA 

 

171 We make the following submissions with regard to the aforementioned findings of 

the SCA.  

 
118 See: SCA judgment at [52] 

119 See: SCA judgment at [95] 
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172 The following two grounds for setting aside the Regulations were conceived by 

and raised mero motu by the SCA, namely, that only manufacturers were required 

by the Medicines Act to set a single exit price, and the Regulations by also 

requiring importers to set a single exit price were ultra vires the Medicines Act;120 

and, the concept of a logistics fee circumvents section 22G and to include it in the 

manufacturer’s single exit price is an impermissible simulation.121  

 
120 See: SCA judgment at [54] 

121 See: SCA judgment at [53] - [55] 

 

173 The grounds were never raised by the Respondents, nor were they ever raised or 

canvassed or dealt with by either party in the SCA and in the High Court. The 

Applicants were not informed of them and were never given an opportunity, let 

alone a fair opportunity, to deal with them. 

 

174 The SCA erred in making findings mero motu on grounds conceived by it and in 

the circumstances in which it was done. 

 



 
 

Παγε 83

                                           

175 We submit that for this reason alone, this Court should set aside the SCA’s 

findings on those grounds. 

 

176 Section 22 of the Supreme Court Act that deals with the powers of courts of 

appeal, and that also applies to appeals heard by the SCA does not empower the 

SCA to conceive and to mero motu raise grounds not relied upon by the 

Respondents and to make findings on such grounds to the detriment of the 

Applicants; 

 

177 We submit that even in terms of the SCA’s powers of amendment on appeal it was 

not empowered or permitted to do what it did in this case; 

 

178 In this instance there was no application by the Respondents to add to the grounds 

that they were relying on since the inception of the matter; 

 

179 It is trite that: 

 

179.1 even a party cannot put together a new case on appeal if it is not raised on 

the pleadings and if it is not covered by the evidence;122 

 

179.2 that the grant of an amendment to allow a party to raise new issues, is 

 
122 See: Cooper and others NNO v Syfrets Trust Ltd 2001 (1) SA 122 (SCA) at 133B-D 
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exceptional, and generally, an amendment on appeal without remittal will 

only be granted if the appeal court is satisfied that the amendment will not 

cause prejudice to the other party. Generally, prejudice will result if the new 

matter, sought to be introduced, was not canvassed in the court below;123 

 

179.3 where the parties have themselves widened the issues without amending 

their pleadings in the court below, the court of appeal may deal with those 

issues without the need for an amendment if all the facts were before the 

court of appeal;124 

 
123 De Villiers v De Villiers 1947 (1) SA 264 (C); British Diesel Ltd v Jeram & Sons 1958 (3) 

SA 605 (N) at 606; Desai v NBS Bank Ltd 1998 (3) SA 245 (N) at 250H 

124 See: Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 433; Bank of Lisbon 
of SA Ltd v The Master 1987 (1) SA 276 (A) at 290D - H; Wynberg Municipality v Dreyer 
1920 AD 443; Robinson v Randfontein Estates GM Co Ltd 1925 AD 198; Shill v Milner 
1937 AD 101; British Diesel (supra) at 606; Cooper (supra) at 133B - D 
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179.4 there is authority to the effect that a court of appeal may amend the 

pleadings without ordering a remittal so as to introduce a new cause of 

action or new defence only where the court of appeal is satisfied that the 

evidence before it sufficiently proves a new cause of action or defence, if 

no other evidence would have been adduced that might have led to a 

different conclusion on the issue if the new cause of action or defence had 

been raised in the court below.125 We submit that the “new” grounds raised 

by the SCA would, if properly dealt with by the parties, yield a finding 

different to the one made by the SCA.  

 

180 Against this background we now make submissions regarding the findings of the 

SCA that we outlined above. 

 

Importer and manufacturer 

 

181 The finding of the SCA is flawed because of its failure to  take into account other 

relevant provisions of the Medicines Act, such as sections 22C(1)(b) and 22C (6). 

 
125 Van Rhyn Wine & Spirit Co v Chandos Bar 1928 TPD 417; Oosthuizen v Botha 1939 

GWL 39; De Villiers (supra); Krasner v Maleta 1949 (2) SA 911 (T); Rosetenville Motor 
Exchange v Grootenboer 1956 (2) SA 624 (T); Spies v Hansford & Hansford Ltd 1940 
TPD 1; Stern v Podbrey 1947 (1) SA 350 (C) at 359 - 361 
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The SCA also misinterpreted section 22G of the Medicines Act. 

 

182 The SCA’s finding that the manufacturer and importer are distinct entities,126 and 

that s 22G requires only manufacturers to set the single exit prices is wrong. In 

terms of section 22C(1)(b) the Medicines Control Council (MCC) may license a 

manufacturer, wholesaler or distributor of a medicine to, inter alia, import a 

medicine. In terms of section 22(6) no manufacturer or wholesaler or distributor 

referred to in section 22 (1)(b) shall manufacture, import, export, act as a 

wholesaler of or distribute, as the case may be, any medicine unless he/she/it is a 

holder of a licence contemplated in the said section.  

 

183 Thus, the Medicines Act recognised that the manufacturer of a medicine may also 

be the importer of the medicine. This is consonant with the practical situation in 

South Africa where the multinational manufacturers of medicines have subsidiaries 

that do not really manufacture the medicines here but import them from other 

countries for sale in this country.  

 

184 The Medicines Act does not define the terms “manufacturer”, “wholesaler” or 

“distributor” or even the term “importer” but it is clear that the manufacturer or 

wholesaler or distributor of medicines may also be the importer of such medicines. 

 
126 See SCA judgment at [52] 



 
 

Παγε 87

 

185 The terms “manufacturer”, “wholesaler” and “distributor” as used in section 22G of 

the Medicines Act may, thus, conceivably be interpreted so as to include the 

importer of medicines. 

 

186 Section 22G does not require manufacturers and only manufacturers to set their 

single exit prices. Section 22G(3)(a) provides that: 

“the transparent pricing system contemplated in subsection (2)(a) shall include a single exit 

price which shall be published ans prescribed, and such price shall be the only price at 

which manufacturers shall sell medicines and scheduled substances to any person other 

than the state”(emphasis added) 

Section 22G(3)(b) provides similarly that no pharmacist or licenced dispenser or 

wholesaler or distributor shall sell a medicine at a price higher that the single exit 

price. 

 

187 The Medicines Act is silent on the setting of the single exit price and has left that 

matter to the discretion of the Minister acting on the recommendation of the 

Committee. 

 

188 Regulation 5(1) provides that: 

“Upon commencement of these regulations the price of medicines or scheduled 

substances must be set by the manufacturer, or where the medicine or scheduled 

substance is imported by a person other than the manufacturer, the importer of the relevant 
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medicine or scheduled substance... “ 

The importer that is not the manufacturer can only be either a wholesaler or a 

distributor of the particular medicine who is licensed to import the medicine. This is 

clear from section 22C(1)(b) and 22(6). The definition of “importer” in Regulation 1 

does not detract from this. 

 

189 There is nothing in section 22G of the Medicines Act that precludes the Minister, 

acting on the recommendation of the Committee, from making such a regulation. It 

is clearly within her power to do so. 

 

190 We submit that insofar as the relevant Regulation refers to “importer” it was done 

ex abundanti cautela. 

 

191 If this issue had been properly raised by the Respondents, the Applicants would 

have, inter alia, submitted evidence regarding the practice of registration of 

manufacturers, wholesalers and distributors as well as evidence regarding  the 

purchase and sale of medicines as it occurs in practice. 

 

192 The provisions of s 22H of the Medicines Act does not detract from the above. 

Where s 22H(1)(a) refers to “the primary importer” it is referring to either the 

manufacturer, wholesaler or wholesaler who is licensed in terms of s 22C(1)(b) of 

the Medicines Act to import such medicine. 
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193 We respectfully submit that the finding of the SCA on this point has to be 

overturned,. 

 

194 We submit further that even if the SCA was correct (which we dispute), it can, 

nevertheless, not be said that the entire Regulations are tainted. The portion that 

is found to be ultra vires can easily be severed from the balance of the 

Regulations. 

 

Logistics Fee 

 

195 The SCA said that the concept of a logistics fee circumvents s 22G in that it is 

included in the single exit price.127 The SCA was of the view that the single exit 

price was the manufacturer’s price and no other fee may be included in the single 

exit price.  To include the logistics fee as part of the single exit price was 

“impermissible simulation.”128  However, if one simply reads s 22G it does not 

anywhere define the term ‘single exit price’. As already pointed out above, it 

certainly does not state that the manufacturer must set the single exit price, neither 

does it state that the single exit price is the selling price only of the manufacturer. 

 

196 If the SCA was correct in its interpretation it would in effect mean that wholesalers 

 
127 SCA judgment at [55] 

128 Ibid 
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and distributors are not entitled at all to charge a fee.  

 

197 This would clearly be absurd, particularly since s 22G recognises the role of 

wholesalers and distributors in the medicines supply chain. 

 

198 It would also be contrary to the provisions of s 22G(2)(c) which, we submit, 

properly construed empowers the Minister, on the recommendation of the 

Committee, to make regulations on the appropriate fee to be charged by 

wholesalers and distributors.129  

 

199 The “single exit” price is not defined in the Medicines Act. Its components  were 

left to the discretion of the Minister and the Committee. 

 

200 Section 22G does not identify the components of the single exit price, and it 

certainly does not provide that the single exit price is the manufacturers’ or 

 
129 Section 22G(2)(c) ought to be interpreted conjunctively. It is trite that the word “and” may 

be read as “or”, and that the word “or” may be read as “and” when the context renders it 
absolutely necessary. A court should construe “or” used in a statute as “and” when the 
natural meaning would give rise to an interpretation that is unreasonable, inconsistent or 
unjust. See: Gorman v Knight Central GM Co Ltd 1911 TPD 597; See also: Kellaway EA 
Principles of Legal Interpretation (Statutes, Contracts & Wills) at pp 77 - 78 and the cases 
cited therein. 
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exporters’ price, and that it cannot be the price also, for example, of wholesalers or 

distributors. The interpretation of the SCA is clearly wrong. 

 

201 The Minister and the Committee clearly acted within their powers by including the 

logistics fee as part of the single exit price. 

 

Transparency 

 

202 The issue of transparency was one that was much debated within the 

Committee.130 It is apparent from the minutes of the Committee’s meetings, 

including the meeting of the 15th -8th April 2004131 that a substantial amount of 

discussion and thought preceded  the Committee’s recommendation to include the 

logistics fee as part of the single exit price.132 Their recommendation and the 

subsequent making of the Regulations that include the logistics fee as part of the 

single exit price was rational. It is apparent from the minutes that the Committee 

considered other options but eventually decided (by consensus) to recommend 

 
130 See: PSSA Record: 

Report of the Committee dated 19 April 2004, Vol 14, p123 and 126; Committee meeting 
minutes 1 and 2 September 2003,  Vol 16, p 2282, 2286, 2288, 2294, 2299 and 2308; 
Committee meeting minutes 29 and 30 October 2003;  Vol 16, p 2331, 2335, 2340 and 
2346; Committee meeting minutes 20 and 21 November 2003, Vol 16, p 2358; Committee 
meeting minutes 10 and 11 December 2003, Vol 16, p 2372 and 2378; Committee 
meeting minutes 30 and 31 March 2004, Vol 13, p 34; Committee Report to Minister 
Dated 21 April 2004,  Vol 14, pp 157 - 158 

131 See PSSA Record Vol 13, pp 40 - 52, esp. pp 43 - 45 

132 See Committee Minutes 20th - 21st November 2003, PSSA Record Vol 16, p 2352; 
Committee meeting minutes 30th- 31st  March 2004, PSSA Record Vol 13, p 34 
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that the logistics fee be included in the single exit price. The Committee 

considered that the transparency requirement would in any event be met by 

requiring manufacturers to state annually how the price is set.133 

 

 
133 Committee meeting minutes 30th - 31st March 2004, PSSA Record Vol 13, p 34 

203 The inclusion of the logistics fee in the single exit price is not contrary to the 

transparency principle and in fact begs the question of what the components of the 

concept of price should be. If one looks at the manufacturer’s selling price it must 

cover the expenses of the manufacturer and allow a reasonable profit margin. 

From one perspective, distribution costs are costs incurred by a manufacturer in 

ensuring that its product goes out into the market. A manufacturer can outsource 

the distribution function but is not obliged to do so. Included in the manufacturer’s 

selling price would be other costs incurred by the manufacturer, for instance, 

printing fees for labels and boxes, information technology, licence fees for stock 

control systems, storage and transportation fees for active pharmaceutical 

ingredients etc. Should the dictates of transparency be as rigidly followed as the 

SCA apparently found, then these fees should also be made known to the public. If 

these other fees can be included in the single exit price then there is no logical 

reason why the distribution fees (logistics fee) can not be included in the single exit 
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price.  

 

204 Since the Committee could not find any legitimate distinction in principle between 

the activities of wholesalers and distributors, the only difference being that the 

former takes ownership of the stock whereas the latter does not, it came up with a 

logistics fee that covers both. 

 

205 The provisions of the Medicines Act indicate that neither wholesalers nor 

distributors can be regarded as traders in medicine since they may not charge a 

mark-up on the price of the medicines. In terms of s 22G(2)(c), properly construed 

as we have already submitted, the Minister may, on the recommendation of the 

Committee, make regulations on the appropriate fee to be charged by wholesalers 

and distributors. By law they must be regarded as providers of services. The 

nature of those services is the distribution of medicines. A fee is something that is 

normally charged for a service.  

 

206 The SCA failed to take into account all of the relevant provisions of the regulations 

in its criticism of the logistics fee. 

 

207 In terms of Regulation 21(2)(d) of the regulations, the Director-General may 

publish or otherwise communicate, or require manufacturers, importers, 

wholesalers, distributors, pharmacists or persons licensed in terms of section 22C 

(1) (a) of the Act to publish or otherwise communicate inter alia the fees charged 
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by wholesalers, distributors, retailers and other persons selling medicines or 

Scheduled substances. The principle of transparency is, therefore, addressed. 

There is no legal provision which requires that their private negotiations as to a 

logistics fee be made public. The public only needs to know the outcome of that 

negotiation which is the logistics fee. In any event, as we have submitted, 

provision is made in the regulations for its publication. 

 

208 There are mechanisms within the pricing system introduced by the regulations that 

allow for a disclosure or publication of the logistics fee, and that, in our submission, 

addresses the issue of transparency. 

 

The power of the Minister to prescribe a maximum logistics fee 

 

209 Harms JA implies that the determination by the Minister of a maximum logistics fee 

is “probably [impermissible] as an improper delegation.”134 

 

210 The power of the Minister acting on the recommendation of the Committee to 

prescribe a maximum logistics fee is covered by the provisions of s 22G(2)(c)  of 

the Medicines Act as we have already submitted. The Minister acting on the 

recommendation of the Committee has the power to determine an appropriate fee 

to be charged by wholesalers and distributors in terms of this provision. By virtue 

 
134 See SCA judgment at [56] 
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of that power the Minister acting as aforesaid may, by regulation, prescribe the 

maximum fee. 

 

211 The remark of Harms JA was clearly based on an erroneous interpretation of the s 

22G(2)(c). There is clearly no issue of “improper delegation.” 

 

 

Setting the single exit price 

 

212 The question of whether the regulations fix the single exit price is a matter for 

debate as is the statement of the Court that s 22G does not contemplate a system 

whereby the Committee or the state or the regulations can fix the price. As we 

submitted previously the Medicines Act does not specify who determines the 

single exit price. It simply states that the transparent pricing system must include a 

single exit price and that it is the price to be charged throughout the supply chain.  

 

213 We submit, with respect, that the SCA erred in saying that s 22G does not 

contemplate a system whereby the price can be externally fixed. The SCA has, 

once again, not taken into account the true meaning of s 22G.   

 

214 The very notion of a single exit price is about price regulation.  
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215 By allowing wholesalers, distributors and dispensers of medicines to charge only  

a fee, the state is regulating the  prices of medicines. 

 

216 It is logical that there must be regulation of the single exit price, as well as the fees 

charged for distributing and dispensing medicines, so as to prevent the objects of 

s 22G and the transparent pricing system introduced in terms of that section from 

being undermined. The regulation of prices and fees is clearly authorised by s 

22G. 

 

217 We submit that s 22G can quite easily be interpreted to mean that there was a 

legislative intention that medicine prices be fixed given that the section decrees 

that the single exit price is the only price that may be charged for a medicine. The 

section also makes it clear that the single exit price is but one component of the 

transparent pricing system. It does not anywhere imply that the sole object of the 

single exit price is transparency. The single exit price system clearly serves to 

obtain multiple objectives, transparency being one of them The term ‘single exit 

price’ is highly suggestive of a fixed price.  

 

218 The statements of Dr Ntsaluba that government did not intent to fix the price was 

inappropriately taken into account in interpreting s 22G.. 

 

219 Given that it is not the state’s intention to fix prices, the SCA’s assumption that the 

Regulations have the effect of price fixing ignores the regulatory provisions which 
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by implication allow a manufacture to lower the selling price at any time. The 

Regulations only control price increases and not the reduction of prices.135 They 

restrict the manufacturer’s or importer’s capacity to increase the price and then 

only partially since they allow for price increases below the ceiling of the single exit 

price initially established for a particular year. 

 

220 Regulation 8 allows the Minister to determine what the price increase should be in 

each subsequent year but this includes a notice and comment procedure in terms 

of which the input of stakeholders is obtained before the Minister makes such 

determination. Regulation 9 also allows the Minister in exceptional circumstances, 

to authorise a manufacturer or importer, on written application by such 

manufacturer or importer, to increase the price of a medicine or Scheduled 

substance by a specified amount greater than that permitted in terms of 

Regulation 8. This demonstrates that the SCA’s assumption that the Regulations 

are fixing the prices of medicines is wrong.  

 

221 Furthermore, the base price for the system envisaged by the Regulations (the first 

ever single exit price for a particular medicine) includes as its major element the 

price that was set by the manufacturer for that particular medicine in the preceding 

year less the various discounts and rebates that were offered as incentives to 

 
135 See Regulations 5(2), 8 and 9 
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purchasers.136 The state at no stage ‘fixes’ the price of medicines in the 

Regulations. It simply ensures that the price with effect from a certain date is a 

‘single’ price that applies throughout the supply chain.  

 

 
136 See Regulations 5(1) and 5(2)(c) 

222 It is not logically and practically possible to give effect to the concept ‘single exit 

price’  without actually stating what the elements of that price should be. It is 

submitted that the approach of the Regulations in seeking to give effect to the 

notion of a ‘single’ exit price is both reasonable and rational and entirely within the 

scope of s 22G.  
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223 The problem facing the Committee was that there was no single price for the same 

medicine. Manufacturers would sell the same medicine for example to a private 

hospital at one price, a wholesaler at a different price and a dispensing doctor and 

a pharmacist at yet another price. There was also price discrimination within the 

categories, for example, a manufacturer would sell the same medicine to two 

private hospitals at different prices. The whole system operated on discounts, 

rebates and other perverse incentives which rendered it extremely difficult even for 

the manufacturers to furnish one price for a particular medicine.137 The result was 

that the prices of medicines were kept artificially high and unaffordable to the 

public.  

 

 
137 See Minutes of Committee meeting 1st - 2nd  September 2003, PSSA Record, Vol 16, p 

2287 

224 The SCA’s judgment also fails to distinguish between the capping and the fixing of 

a price. Price capping by governments has long been a recognized mechanism for 

the regulation of particular markets for various reasons. Price-fixing on the other 

hand is usually used in the context of anti-competitive behaviour in violation of 

competition law and is a practice within the commercial sector between 

competitors in terms of which they effectively agree not to compete with each 
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other by collusively setting their prices. Price capping places an upper limit to the 

price. It does not prevent the sale of goods below the upper limit. Price fixing, on 

the other hand, does not allow for any other price than the one that has been set.  

 

225 Harms JA appears to be suggesting that s 22G envisages a system where price 

reduction should occur by manufacturers publishing their prices and by virtue of 

such publication exposed their prices to their competitors resulting in each, or 

some of them, reducing their prices to stave off the competition.138  We submit that 

this suggestion is incorrect and based on a failure to take into account the true 

nature of the pharmaceutical market. Firstly, retail prices have always been known 

to competitors (if any exists for the particular product). What has not been known 

is the extent to which the price is inflated by discounts and other perverse 

incentives that were prevalent prior to the coming into operation  of the Medicines 

Act. The fact that competitors were aware of each other’s retail prices did not have 

the effect of reducing prices. It must be borne in mind that downward pressure on 

prices only occurs in a perfectly competitive market. The market for prescription 

medicines is neither free nor perfectly competitive.139  

 

226 Section 22G is not only about the introduction of a single exit price. It is also about 

 
138 See SCA judgment at [58]. 

139 See McIntyre’s answering affidavit in the New Clicks application, New Clicks Record, Vol 
9, p 1109, para 10; Mooney’s affidavit in the New Clicks application, New Clicks Record, 
Vol 9, p 1119, para 5 and p 1122, para 10 
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a pricing system that prevents profiteering from trading in medicines. It is about 

compensating distributors and dispensers of medicines for the services they 

render rather than charging exorbitant prices just for trading in medicines. It is 

generally accepted that the system of profiteering from trading in medicines 

resulted in a large number of people being denied access to health care.  

 

227 Harms JA failed to appreciate the mischief that s 22G seeks to address, namely, 

the high price of medicines caused by the lack of transparency and by the 

profiteering prevalent in the trading of medicines prior to the coming into operation 

of s 22G.  

 

228 The Regulations do not fix a single exit price. They regulate the prices set by the 

manufacturers and importers so as to ensure that the objects of s 22G are not 

undermined. 

 

229 Section 22G identifies goals to be achieved. Save for giving broad general 

principles the section does not spell out the detail of the route that should be 

followed by the Committee and the Minister to achieve those goals. That has been 

left to the discretion of the Minister acting on the recommendation of the 

Committee. The Committee, by virtue of its composition, is clearly possessed of  

greater expertise that the Court in relation to those matters. Thus the SCA ought to 

have shown greater deference towards decisions of the Committee and the 



 
 

Παγε 102

                                           

Minister.140 

 

230 Furthermore, it was clearly not for the SCA to adopt a policy choice because it did 

not approve of the policy of the Executive and the Legislature  which is contained 

in s 22G. This is a trite principle. 

 

231 Harms JA also erred in finding by implication that the legislature did not intend or 

contemplate the regulation of prices of medicines through s 22G and had 

“chose(n) the limited option contained in s 15C”.141  In reaching such a conclusion 

Harms JA clearly misconstrued ss 22G and 22C and further, failed to take into 

account other price containment measures provided for in the Medicines Act, 

including sections 22C, 22F, 22H, 18A, 18B and 18C. Section 15C properly 

construed really deals with the issue of “parallel importation” of medicines only. 

 

 
140 See: Bato Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and Tourism and 

others 2004 (4) SA 490 (CC) esp at [44] 

141 SCA judgment at [63] 
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232 It is significant that the legislature refers to the committee established in terms of s 

22G as a “Pricing Committee”. 

 

Publication of a single exit price 

 

233 Harms JA found that another problem with the Regulations is that while the 

Medicines Act: 

“requires that regulations should prescribe the method of publication of the single exit price, 

the Regulations have delegated the function to the Director-General. This the Act does not 

permit.”142

 

234 We submit that by providing that the single exit price “shall be published as 

prescribed” the section does not require that the actual prices be published in the 

Regulations but that the prices be published as the Regulations prescribe. 

Regulation 3 prescribes that the single exit price shall be published: 

“in such manner and format, at such intervals, upon such conditions and in such media as 

may be determined by the Director-General from time to time by notice in the Gazette..”  

 

235 In any event, s 22G must be read within the context of the Medicines Act as a 

whole. Section 34A of the Medicines Act provides in subsection (1): 

“The Minister may in writing authorise the Director-General or any officer of the Department 
of Health to exercise any of the powers conferred upon the Minister by this Act other than 
the powers referred to in sections 3, 24(1) and 35, to exercise or perform any of the duties 

 
142 SCA judgment at [64] 
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or functions conferred or imposed on the Minister in terms of this Act.” 
 

236 The SCA, accordingly, erred in its finding on this ground as well.  

 

Schedule 0 Medicines 

237 Regulation 13 provided that:  

“The appropriate fee to be charged by any person, other than a wholesaler or distributor, in 

respect of schedule 0 medicines shall not exceed the percentage mark-up in respect of that 

medicine or scheduled substance that was applied at the date of commencement of these 

regulations.” 

 

238 In recommending this fee the Committee intended it to be a holding position. In its 

deliberations there was general agreement in the Committee to exclude schedule 

0 medicines from the Regulations. The Committee considered that it did not have 

the power to exempt any medicines or scheduled substances  in terms of s 22G of 

the Medicines Act, but noted that the Minister may, in terms of s 36 of the same 

Act exclude them.143 

 

239 In its reports to the Minister the Committee indicated that it was of the view that 

substantial competition prevails in the case of schedule 0 medicines. Hence, it 

recommended that all retailers be allowed to sell such medicines with a 

 
143 See, inter alia Committee Minutes of 15th - 18th  April 2004, PSSA Record, Vol 13, p 47 

and 50 
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percentage mark-up as they had done in the past.144 

 

 
144 See: McIntyre’s answering affidavit, PSSA Record, Vol 9, p 872, para 76 

240 On 2nd July 2004 the MCC unanimously resolved to recommend to the Minister 

that schedule 0 medicines be excluded from the provisions of ss 18A and 22G of 

the Medicines Act and  the pricing regulations  for a period of 3 years on certain 

conditions. 

 

241 By Notice No. 2485 published in Government Gazette No. 26972 of 19th November 

2004 and corrected by a Notice  published in Government Gazette of 28th January 

2005 schedule 0 medicines were excluded by the Minister, acting in terms of s 36 

of the Medicines Act, from the provisions of ss 18A and 22G and from the 

Regulations for a period of 3 years. The conditions of the exemption were that 

relevant studies be done on the impact of the exemption on the various 

professions. 

 

242 We submit that the arguments concerning schedule 0 medicines are, accordingly, 

academic and any order made with regard to them will have no practical effect. 
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243 We submit that, in any event, the SCA erred in its findings on the Regulation 

concerning schedule 0 medicines. The Minister, acting on the recommendation of 

the Committee, had a discretion as to whether or not to make regulations on an 

appropriate fee to be charged by persons selling schedule 0 medicines. The mark-

up was considered an appropriate fee in the circumstances. Accordingly, the SCA 

erred in finding that it was not.  

 

Dispensing Fee 

244 The SCA found that the dispensing fee in the Regulations was not appropriate.145 

Harms JA, correctly found that: 

“(t)he Minister may make regulations relating to the quantum of dispensing fees under s 

22G and under the Pharmacy Act the tariff of all other fees, excepting dispensing fees, may 

be prescribed. If no regulations are made under s 22G, dispensing fees may be set under 

the Pharmacy Act.”146

 

245 Harms JA held that although “dispensers perform a professional function, their fee 

cannot be based on a simple time-related basis because in order to provide their 

 
145 SCA judgment, Vol [92] 

146 SCA judgment at [73] 
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service they have to incur operating costs.”147  

 

 
147 SCA judgment at [74] 
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246 Harms JA held further that what is “appropriate” has not been left in the discretion 

of the Minister or the Committee. It is “an objective jurisdictional fact”. And, 

“(w)hether or not it is appropriate can be tested judicially, if a fee does not pass 

this threshold requirement, the regulation is pro tanto void because it has no legal 

basis or justification.”148 In support of this interpretation Harms JA referred to S A 

Defence and Aid Fund v Minister of Justice149 and President of the Republic of 

South Africa v South African Rugby Football Union150 

 

247 The dispensing fee determined by the Minister on the recommendation of the 

Committee took into account all relevant factors including the operational costs of 

the dispensary. 

 

248 In considering the justiciability of the Regulations, Harms JA erred in failing to take 

into account the fact that  applying an objective test to economic regulation: 

“... would require courts to sit in judgment on legislative policies on economic issues. 

Courts are ill-equipped to do this and in a democratic society it is not their role to do so.”151

 

                                            
148 SCA judgment at [92] 

149 1967 (1) SA 31 (C) at 34H-35D 

150 2000 (1) SA 1 (CC) at [168], footnote 132 

151 S v Lawrence, S v Negal, S v Solberg 1997 (4) SA 1176 (CC) at [42] 
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249 In Solberg152 Chaskalson P quoted Professor Hogg who writes: 

“While a court must reach a definitive conclusion on the adjudicative facts which are 
relevant to the disposition of litigation, the court need not be so definitive in respect of 
legislative fats in constitutional cases. The most that the court can ask in respect of 
legislative facts is whether there is a rational basis for the legislative judgment that the facts 
exist. 
The rational-basis test involves restraint upon the court in finding legislative facts. Restraint 
is often compelled by the nature of the issue: for example, an issue of economics which is 
disputed by professional economists can hardly be definitively resolved by a court staffed 
by lawyers. The most that can realistically be expected of a court is a finding that the is or is 
not, a rational basis for a particular position on the disputed issue. 

 
152 (Supra) 

The more important reason for restraint, however, is related to the respective roles of court 
and legislature. A legislature acts not merely on the basis of findings of fact, but upon its 
judgment as to the public perceptions of a statute and to its judgments as to the appropriate 
policy to meet a situation. The judgments are political, and they often do not coincide  with 
the views of social scientists or other experts. It is not for the court to disturb political 
judgments, much less to substitute opinions of experts. In a democracy it would be a 
serious distortion of the political process if appointed officials (the Judges) could veto the 
policies of elected officials” 

 

250 We submit that the same would apply in relation to the Executive. 

 

251 The determination of an appropriate dispensing fee is clearly a matter that the 

Legislature left to the discretion of the Minister, acting on the recommendation of 

the Committee. It is an issue that involves both economic and political policy. If the 

fee was an “objective jurisdictional fact”, as Harms JA found, then, in essence the 

Court could determine what “an appropriate fee” would be. This is clearly incorrect 

as the Court is not equipped to determine the fee. 
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252 For the reasons mentioned above we submit that an objective test cannot be 

implied merely because the word “appropriate” is used in s 22G. The most the 

SCA was permitted to do was to determine  whether there is a rational basis upon 

which the fee was set in the Regulations.  

 

253 We submit that Harms JA correctly found that the term “appropriate” does not lay 

down an absolute standard and that reasonable persons may disagree about what 

is appropriate, but erred in not recognising that the determination of what is an 

appropriate fee is involves a balancing of different factors and that the point at 

which an equilibrium had to be struck between these different factors, was left 

totally within the discretion of the Minister and the Committee. .153 Unlike in Bato 

Star Fishing where the legislation specified that  the decision maker to have regard 

“to a range of factors which are to some extent in tension”, the Legislature in the 

present case mentioned no specific factors that had to be taken into account when 

setting an appropriate fee. 

 

254 In Bato Star Fishing it was held by this Court that in the circumstances of that 

case, the Court’s task was merely to determine whether the decision made was 

one which achieves “a reasonable equilibrium” in the circumstances. 

 

255 We submit, that all the SCA could have done in the present case was to determine 

 
153 Compare: Bato Star Fishing (supra) at [49] 



 
 

Παγε 111

                                           

whether there was a rational basis for the fee. 

 

The meaning of dispensing in s 22G(2)(b) and s 22G(3)(c) 

 

256 It is not clear whether Harms JA found that the term “dispensing” included 

“compounding”. Having remarked that the Medicines Act does not define 

“dispensing” Harms JA says “(o)rdinarily it means to make up medicine or to 

supply it according to a doctor’s prescription”. Harms JA takes issue with the 

Applicants’ views that compounding is not covered by the “dispensing fee” 

determined in the Regulations. The learned judge of appeal concluded that the 

Committee misunderstood the Medicines Act, “and that impacts materially on 

whether the prescribed fee is indeed appropriate” because the Applicants were 

saying that a compounding fee could also be charged, in circumstances where the 

Medicines Act was clear that it is only the dispensing fee that could be added on to 

the single exit price.154  

 

257 We submit that the term “dispensing” as used in s 22G of he Medicines Act does 

not include “compounding”155 A distinction is drawn between “compound” and 

“dispense” in the Medicines Act. Section 22C(1)(a) of the Medicines Act, for 

example, distinguishes between “compounding” and “dispensing”. 

 
154 SCA judgment at [80] 

155 See McIntyre’s answering affidavit, PSSA Record, Vol 9, p 871, para 73.3 
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258 The Rules Relating to the Services for which a Pharmacist May Levy a Fee and 

the Guidelines for levying such a fee or fees similarly distinguishes between 

dispensing (i.e. simpliciter) and compounding.156 

 

259 The PSSA in its proposal accepted that dispensing (simpliciter) was to be 

considered.157  

 

 
156 (Board Notice 94 of 2003 published in Government Gazette No 25492 of 3 October 2003. 

See: Annexure “HZ3" to Zokufa’s answering affidavit, PSSA Record, Vol 10, pp1030 - 
1038  

157 See: PSSA proposals, PSSA Record, Vol 10, p 1028 

260 We submit that s 22G of the Medicines Act does not deal with “compounding” at 

all, but deals with “dispensing” simpliciter, as separate and distinct from 

“compounding” Compounding is rare nowadays but dispensing simpliciter takes 

place all the time. Compounding involves the preparation in accordance with a 

prescription of a “new” medicine by a pharmacist or a person authorised to 
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compound medicines combining various medicines or ingredients. Section 22G 

was really aimed at the sale of manufactured medicine by various players in the 

supply chain, i.e manufacturers (including importers of medicines) wholesalers, 

distributors and retailers of medicines to the consumer. 

 

261 The Committee intended to set a fee only for dispensing in the narrow sense, i.e. 

separately and distinctly from compounding.158  

 

262 The dispensing covered by the fee consists of the following elements: Review of 

the prescription; the picking and labelling of the medicine; the handing out of the 

medicines and counselling on its consumption.159 

 
158 See: Minutes of Committee meeting 1st -2nd Sept 2003, PSSA Record, Vol 16, p 2289, 

para B, p 2294, p 2321, p 2337, and p 2338; Zokufa’s answering affidavit, PSSA Record, 
Vol 8, p 807, paras 45.2 - 45.5; McIntyre’s answering affidavit, PSSA Record, Vol 9, p 
874, para 83, p 878, para 92.2, p 879, para 96 and p 881, para 97.5 

159 Compare: The PSSA proposals - Working Group Report 17th  June 2003, PSSA Record, 
Vol 14, pp 207 - 208 
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263 We submit that s 22G of the Medicines Act does not prohibit the charging of a 

“compounding” fee. The compounding fee would be determined in terms of the 

Pharmacy Act.160  

 

264 We, accordingly, submit that Harms JA erred in concluding that the Committee 

“misunderstood the (Medicines) Act” because the deponents to the affidavits filed 

on behalf of the Applicants said compounding was not included in the dispensing 

fee set in the Regulations. Their averments were correct, and based on a rational 

and reasonable interpretation and understanding of s 22G of the Medicines Act. 

 

265 Harms JA found that there is no evidence or document that shows what factors the 

Committee took into account when setting the fees that should be charged for 

dispensing. The learned Judge of Appeal also found that there was no evidence to 

show how the factors were weighed, and whether any regard was had to the 

viability of the “dispensing (sic) profession” 161 

 
160 Compare Harms JA’s reasoning at [73] 

161 SCA judgment at [82] 
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266 It is apparent from the minutes of the meeting of the Committee and the affidavits 

filed on behalf of the Applicants, particularly the affidavits filed by members of the 

Committee that due and proper regard was given to a host of factors, including the 

viability of pharmacies162. 

 

267 It must be borne in mind that the Committee also had regard to confidential 

information which information was with the concurrence of the Respondents 

 
162 See: THE PSSA RECORD  

Working Group Report June 2003, Vol 14, pp 184 - 216, esp at pp 207 - 208 (PSSA 
proposals);  
Committee Minutes 1st-2nd September 2003, Vol 16, pp 2282 - 2321.  
Committee Minutes 26th -27th September 2003, Vol 16 pp 2322 - 232.. ; . Committee 
Minutes 29th -30th October 2003, Vol 16, pp 2337 - 2339; . Committee Minutes 20th -21st 
November 2003, Vol 16, p 2353 and pp 2365 - 2369.  
Committee Minutes 10th -11th December 2003, Vol 16, pp 2370 - 2380, esp pp 2371, 2374 
and 2378;  
Report to the Minister Dec 2003, Vol 6, pp 58 - 72; 
Committee Minutes 30th -31st March 2004, Vol 13, pp 32 - 39, esp pp 36 -37; Committee 
Minutes 15th -18th April, Vol 13, pp 40 - 57, esp 46 - 48; 
Report to the Minister 19th April 2004, Vol 14, pp 113 - 148; 
Report to the Minister 21st April 2004, Vol 14, pp 149 - 183; 
McIntyre’s letter to the PSSA 12th September 2003, Vol 16, p 2281. 
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excised from the record. 

 

268 At the outset several stakeholders made representations to the Pricing Committee 

Working Group (most of the members of the Working Group eventually became 

members of the Committee) that did the groundwork for the  Committee.  

 

269 The PSSA was one of the stakeholders that made proposals to the Working 

Group. It proposed a professional fee plus re-imbursement costs. The professional 

fee would be R360-00 per hour. Specific units were allocated to certain procedures 

the pharmacist performs. For every minute of work performed one unit was 

allocated. Dispensing simpliciter according to the PSSA constitutes 6 units (6 

minutes of work). This, it calculated as follows: 

Review of prescription - 2 units 
Picking and labelling of medicines - 1 unit 
Handing out of medicines and counselling on its consumption - 3 units 

The value of 6 units of work is R36-00. Thus, the PSSA proposed a professional or 

“dispensing” fee of R36-00 per item. It proposed that no dispensing fee be levied 

at all for Schedule 0 medicines.163

 

270 It is apparent form the minutes of the Committee meetings that the operations and 

 
163 See: Working Group Report 17th  June 2003, Vol 14, pp 207 - 208; PSSA New Pricing 

Structure, Annexure “DM16" to McIntyre’s answering affidavit, PSSA Record, Vol 10, pp 
102 - 1029, esp at 1028 - 1029. 



 
 

Παγε 117

                                           

the experiences of the Working Group were discussed.164 The minutes of the 

Committee meeting of 1st - 2nd  September 2003 evidences a careful consideration 

of the issue of a dispensing fee.165 It is evident from these minutes that: 

 

270.1 The recommendation of the PSSA of a fee per R360,00 per hour was 

tested and interrogated.  

 

 
164 Committee Minutes 1st - 2nd September 2003, Vol 16, p 2286 

165 Committee Minutes 1st - 2nd September 2003, Vol 16, pp 2288, 2289, 2294, 2296, 2297, 
2304, 2306 (comparing of dispensing fees in other countries), 2320 (evidence that the 
Committee looked at the proposal of R360 per hour carefully.  

270.2 The Committee in deriving the correct unit value considered other elements 

or factors that had to be included in a methodical cost model (on data from 

a PSSA initiated database), namely,  

(a)  operational costs of dispensary, including costs of inventory, 
obsolescence, broken bulk, expired stock, damage, payment terms, 
equipment, etc.; 

 
(b)  the number of scripts/items per day, including prescription values; 
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(c)  the rental costs per m² (rural and urban) 
 

(d)  the cost of insurance.166

 

270.3 It was considered that the PSSA’s cost plus model would, inter alia, give 

rise to a risk of new perverse incentives and that it discouraged the 

dispensing of low-costs medicines or generics.167 

 

270.4 The Task Team suggested that the professional remuneration and 

operating costs be covered with one fee.168 

 

271 It is apparent that the Committee functioned, inter alia through Task Teams to 

 
166 Committee Minutes 1st - 2nd September 2003, PSSA Record Vol 16, p 2320 

167 Committee Minutes 1st - 2nd September 2003, PSSA Record Vol 16, p 2320 

168 Ibid 
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investigate and report on specific matters. The workings of this system is 

summarized in the Committee Minutes of 26th -27th  September 2003.169 

 

 
169 PSSA Record Vol 16, p 2327 
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272 In the Committee’s minutes of 29th - 30th October 2003 it is recorded that a 

presentation was made as per appendix 3 on dispensing fees, and that a 

suggestion was made that a flat fee, covering professional fee and operating costs 

should be considered. An amount of R18-00 was suggested.  This suggestion was 

not accepted.170 

 

273 There was an in depth discussion on a number of issues relating to the dispensing 

fee and areas for further investigation identified.  The Committee, for, e.g. decided 

to engage the Pharmacy Council on the issue of a dispensing fee.171 Regarding 

the quantum of the fee the Committee decided that the Task Team “should do 

more research on the value for a flat rate fee for pharmacists (drawing on existing 

data and the  database).  They should obtain data that would  enable the 

Committee to specify the “break even” point at which a medicine should be defined 

as low cost and a percentage charged rather than a flat rate fee.”172 

 

 
170 PSSA Record, Vol. 16, p 2334 para. 11 Appendix 3 is at p. 

171  p 2334 

172 PSSA Record Vol.16 p 2339 para 15 
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274 Appendix 1173  gives some indication of the other aspects of the dispensing fee 

that were discussed. 

 

 
173 PSSA Record Vol. 16, p 2342 



 
 

Παγε 122

                                           

275 From Appendix 2174, it is apparent that the Committee carefully considered the 

existing pricing structures, and that they had data, concerning, inter alia, the 

current pricing structure, the discount structure, discounts, rebates and bonuses, 

estimates of market prices.175  Sources of evidence were specified. The 

Committee looked at the international scenario, and were analysing and collating 

all evidence.176  Appendix 3177 shows what was dealt with in the presentation to 

the Committee. 

 

276 The minutes of 20th-21st   November 2003 record certain key issues raised during 

discussions, it is recorded inter alia, that pharmacy outlets play an important role 

and that it was imperative that that market was not jeopardised by the Committee’s 

recommendations.178  This indicates strongly that the Committee appreciated the 

 
174 PSSA Record Vol. 16 pp 2343 - 2345 

175 At  p 2344 

176 See p 2345 

177 See p 2346 

178 PSSA Record Vol 16, p 2350 
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role of retail pharmacy and the nature of the recommendations they should make 

concerning pharmacies. 

 

277 From paragraph 8 of the minutes of 20th -21st  November 2003179 it appears that 

there was a detailed presentation made to the Committee by the Task Team, 

based on evidence and that calculations were made.180 

 

278 It is also apparent from those minutes that the proposal for pharmacists was that 

the dispensing fee should be R24-00 per item for medicines above R100-00, and 

24% per item for medicines under a R100-00;181 and that the fee was in respect of 

professional fees and operating (non-labour) costs and that this was based on 

evidence and calculations;182 and that the Committee accepted the proposal on 

the basis that the evidence showed,183 that “based on [a] current mix of SO-S6 

(medicines) and average price in each category, this would give an average 

income R15-00 [per unit], which is less that the current level of about R19-00 per 

unit.184  The Committee also made a decision pertaining to the dispensing fee of 

 
179 PSSA Record Vol 16, p 2353 

180 See Appendix 2, PSSA Record, Vol 16, pp 2365 - 2369 

181  p 2353  

182 See appendix 2, pp 2343 - 2345 

183 See appendix 2, pp 2343 - 2345 

184 See PSSA Record Vol. 16 p 2353 
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doctors and nurses.185 

 

279 Thus at the meeting of 20th- 21st  November 2003, the Committee had in effect 

allowed R4-00 per unit, inclusive of operational (non-labour) costs, as opposed to 

the PSSA’s proposal that we had dealt with earlier of R6-00 per unit for dispensing 

simpliciter. 

 
185 See Record Vol. 16 p 2353 
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280 Notwithstanding the decisions taken at the meeting of 20th -21st  November 2003 

the Committee nevertheless decided to do further investigations particularly on the 

impact of its decisions186 

 

281 The minutes of 10th-11th  December 2003187 indicate, inter alia, that the Pharmacy 

Council had been engaged regarding the issue of fees188 and that a model, 

indicating the impact of the recommendations made by the Committee, in respect 

of, inter alia, the dispensing fee, was presented189 

 

282 Further meetings were held by the Committee on 27th  January 2004,190 and 20th  

 
186 See PSSA Record, Vol 16, pp 2354 - 2355, at para 9 

187 PSSA Record Vol. 16, p 2370 

188 See PSSA Record, Vol 16 p 2371, para 8 

189 See PSSA Record, Vol 16 p 2374 

190 See PSSA Record, Vol 13, pp. 1 - 24   
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February 2004191 

 

 
191 See PSSA Record, Vol 13 pp. 25-31   
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283 It is furthermore apparent from the minutes of Committee’s meeting of 15th -18th  

April 2004,192 that several relevant issues were discussed and decided; that the 

Draft Regulations, inter alia, relating to the dispensing fee were revised, discussed 

and refined in the light of the representations and proposals of stakeholders. 

 

284 Of importance it is noted in the minutes of the meeting of 15-18 April 2004193  inter 

alia, that: 

284.1 the Task Team gave feedback on dispensing fee issues; 

 

284.2 the PSSA’s data in terms of the final retail price was evaluated, and that 

additional fees, financial fees and broken bulk fees were added; 

 

284.3 the Committee should consider a small percentage to cover proportional 

costs as well as annual revision in line with CPI; 

 

284.4 it was proposed that R2-00 and 2%, respectively be added to the proposed 

fees of R24-00, and 24% per item dispensed; 

 

284.5 from the submissions it was noted that a profit in the region of 25-26% is 

 
192 PSSA Record, Vol 13, pp 40 

193 PSSA Record, Vol 13, p 47 
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needed for the dispensing function of pharmacies to be viable.194 

 

 
194 In the PSSA submission a bar graph is presented that suggests that the pharmacist’s 

profit made up 20% of the total price to patient – stated differently pharmacists effectively 
marked up their medicines by 25% after taking discounts into consideration, See: PSSA 
Record, Vol 4, p 394 
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285 It is apparent from the Committee’s minutes of the meeting of 30th -31st  March 

2004,195 that the data received from stakeholders during Departmental oral 

presentations and written submissions were reviewed and considered; that the 

draft (recommended) regulations on the dispensing fee were discussed and 

refined, a decision was also taken, inter alia, to scrutinise PSSA data196. 

 

286 By letter dated 21st  April 2004 the final report on the recommendations was made 

to the Minister.197 

 

287 We submit that there was thus ample evidence on record, most of which is not 

repeated in these heads, apart from what the deponents to the Applicants’ 

affidavits had stated, that shows what factors were taken into account, what weight 

they were given,  that calculations were made and that the viability of the 

 
195 PSSA Record Vol. 13, pp. 32 - 39 

196 See p 36 

197 See McIntyre’s letter to the Minister, PSSA Record, Vol. 13, p 37 
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pharmacy profession was taken into account by the Committee in the formulation 

of its recommendations. 

 

288 We submit that it was incumbent upon the SCA to consider the minutes of the 

Committee meetings that were part of the record before the SCA. These had  

been called for by the Respondents, and their authenticity was never in issue.198  

The failure of the SCA to take into account those documents was clearly a serious 

misdirection, that goes to the root of its approach and findings regarding the 

dispensing fee for pharmacists. 

 

289 There is no reason given in the judgment why the SCA did not take into account  

or discounted what the deponents for the Applicants had said  concerning the 

 
198 Compare inter alia R v. Scoble 1958(3) SA 667 (N) 
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factors that were taken into account by the Committee.199 

 
199 See following: 

NEW CLICKS RECORD: 
Zokufa’s answering affidavit, Vol. 4 p 400, at para. 56.3, p 410, at para. 64.16, pp 427-
429, para. 90, pp 429-437, at paras 91 - 92, pp 439 - 440, at para 97 
McIntyre’s answering affidavit, Vol 9, pp 1106 - 1109, at at para 10, p 1111, at para 16, p 
1113, at para 21 
Pillay’s affidavit, Vol.10, p 1144, at para 10, p 1145 at paras 11 - 12, p 1147, at para 20, p 
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1150, at para 28.1,  
Thiede’s affidavit,  Vol 10, pp1156  - 1161 
 Mossialos’ affidavit, Vol. 10, pp. 1167-1172 

 
PSSA RECORD: 
Zokufa’s affidavit, Vol. 8, p 800, paras 30.3 - 30. 4, Vol. 8, pp.802-803 at para 37, p.806 at 
para 44, pp.806-807 at para 45, p.815 at para 66, pp.819-820 at  para 74, pp .821-823 at 
para 76, p.825 at para 89, p.826 at para 91, p. 827 at para 96, p 829 at para 103, p 830 at 
 para 105-109, pp 836 - 837, at para 132 
McIntyre’s affidavit, Vol 9, pp 846 - 848 at para 11, pp.850 - 852 at para 18 - 21, p 866 at 
para 63 and p 876 at para 87 
Thiede’s affidavit, Vol. 10, pp 1041-1046  
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290 We submit that the SCA erred in taking into account the evidence, including the 

reports, of the Respondents’ experts Dr Stillman and Mr Jordaan in what was 

supposedly to be a review of the Minister and Committee’s determination of an 

appropriate fee, particularly since such evidence was not placed before the 

Committee or provided to the Minister before the making and finalising of the 

regulations on the dispensing fee.200 

 

291 In any event, the SCA erred in accepting the Lexecon report of Dr. Stillman despite 

the criticism of it by, inter alia, Dr. Thiede, a similarly highly qualified economist, 

that it was flawed in certain fundamental respects. One of those flaws was that it 

assumed that the dispensing fee covered the entire operating costs of the 

pharmacy, when in fact it was calculated only in relation to the dispensing activity 

(i.e. simpliciter) and the operational costs related to that activity.201 

 

 
200 The Deponents for the Applicants have stated that they requested data from both New  

Clicks and the PSSA, but that was not forthcoming. See following: 
NEW CLICKS RECORD: 
Zokufa’s affidavit Vol 4, p 400 at para 56.3, p 400 at para 56.3, p 401 at para 56.7, p 402 
at ; para 56.8 
Pillays affidavit, Vol 10 p 1143 at para 6, p 1144 at  para 8, p 1146 at  para 19,  p1147 at  
para 20, p 1151 at  para 28   
Thiede’s affidavit, Vol. 10, p 1160 at para 11  

 
PSSA RECORD: 
Zokufa’s affidavit, Vol 8, p 825 at  para 89 
McIntyre’s affidavit, Vol 9, pp 872 - 873 at paras 78-79, and pp 875 - 876 at para 86 

 
The Respondents purport to raise some dispute on this, see for eg. Honeysett New Clicks 
Record Vol 12,  p 1403 at para 7.5;  Jordaan,  New Clicks Record, Vol 12,  p 1481 at para 
4 

201 See: Thiede’s affidavit, PSSA Record Vol 10, pp.1042-1043 para 4.2 
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292 Similarly, Harms JA erred in accepting the evidence of Mr Jordaan despite the  

trenchant criticism and challenge of it by Thiede.202 

 

 
202 See: Thiede’s affidavit New Clicks Record Vol 10, pp 1156 - 1160 



 
 

Παγε 135

                                           

293 Dr. Thiede’s criticism of Mr. Jordaan’s evidence went to the root of Mr. Jordaan’s 

evidence.  The data was not audited. The sample was too small and not randomly 

drawn.  One could not from such a “study” draw the conclusions that Mr. Jordaan 

purported to draw, namely, that the sample was “an accurate depiction of average 

pharmaceutical enterprise in the country.”203 Conclusions drawn from unaudited 

data are of questionable accuracy since there may have been errors in calculation. 

Furthermore, Mr Jordaan is an employee of the First Respondent and, therefore, 

not necessarily unbiased. Secondly the data was not randomly drawn from 

pharmacies. Randomisation is a critical component in any scientific study worthy of 

serious consideration. The absence of randomisation may lead to grossly 

inaccurate results and conclusions. Thirdly the sample was too small. A study with 

a small sample size lacks the precision required to make conclusions about the 

estimates. 

 

294 Dr Thiede also levelled relevant criticism at other aspects of Mr. Jordaan’s 

evidence.  Dr Thiede argues, inter alia,  that it was flawed from the outset since 

Mr. Jordaan’s “understanding was obviously that the dispensing fee should be the 

only source of income to cover the “back-shop” business.”204 

 
203 See: Thiede’s affidavit New Clicks Vol 10,  p.1158, para 7 

204 See: Thiede’s affidavit New Clicks Vol 10, p 1159,  para 10.1 
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295 The SCA erred in equating the viability of First Respondents’  pharmacies with the 

appropriateness of the dispensing  fee, as the causal link between the viability of 

their pharmacies and the dispensing fee had not been established. 

 

296 Harms JA creates the impression that the factors which were taken into account in 

determining the fee were being concealed by the deponents to the Applicants’ 

affidavits and that Prof. Henry “let the proverbial cat out of the bag when he said 

that the committee (of which he was a member) was concerned primarily about the 

affordability”205 This remark was with respect, clearly without a reasonable basis 

and inappropriate. 

 

297 The findings of the SCA concerning the dispensing fee were clearly also  

influenced by its finding earlier in the judgment that s 22G was only about the 

introduction of a transparent system and not about making   medicines affordable. 

 According to the learned Judge of Appeal affordability was limited to s 15C of the 

Medicines Act.206 

 
205 See: SCA judgment at [86] 

206 See: SCA judgment at [63] 
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298 The SCA, with respect, failed to heed what it had held in Bato Star Fishing 207 

namely that: 

 
207 2003 (6) SA 407 (SCA) 
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  “Judicial deference is particularly appropriate where the subject-matter of an  administrative 

action is very technical or of a kind in which a court has no  particular proficiency”208

And also in Logbro Properties CC v. Bedderson No and others209 that: 

”..... a  judicial willingness to appreciate the legitimate and constitutionally-ordained 
province of administrative agencies; to admit the expertise of those agencies in policy-
laden or polycentric issues; to accord their interpretation of fact and law due respect; and to 
be sensitive in general to the interests legitimately pursued by   administrative bodies and 
the practical and financial constraints under which they operate.  This type of deference is 
perfectly consistent with a concern for  individual rights and a refusal to tolerate corruption 
and mal-administration.  It ought to be shaped not by an unwillingness to scrutinise 
administrative action, but by a careful weighing up of the need for - and the consequences 
of - judicial    intervention.  Above all, it ought to be shaped by a conscious determination 
not to usurp the functions of administrative agencies; not to cross over from review to 
appeal.”210

 

299 The SCA clearly failed to appreciate that s 22G of the Medicines Act heralded a 

new era in the pricing of medicines and the manner in which retailing pharmacists 

generally, conducted their businesses. That section put a stop to the practice of 

profiteering from trading in medicines, particularly prescription medicines. 

 

300 The regime ushered in by the Legislature through section 22G, clearly required of 

 
208 See: SCA judgment at [53] 

209 2003 (2) SA 460 (SCA) 

210 See at [21] [22] at 471 A-D; taken from Cora Hoexter’s “The future of judicial review in 
South African Law’ (2000) 117 SALJ 484 at 501-2; also cited with approval by this Court 
in  Bato Star Fishing (supra) at [46] 
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those pharmacists who wanted to remain viable to examine their business models 

and practices. The Legislation required fundamental change.  

 

301 It is apparent from the Respondents’ attitude and the evidence put up by them on 

the issue of viability that, in effect, they do not want any change.  They want to 

continue earning from the sale of prescription medicines what they earned before. 

 The Respondents seek to earn  the same income with the same cost structure 

and the same volume of dispensed items to retain the same number of 

pharmacies, i.e. a “no-change” scenario, while paying lip-service in support of the 

change from trading in medicines to earning a professional fee. 

 

302 Adaptation, in order to remain viable may involve re-visiting front-shop activities 

(either by making the front-shop self sufficient by ensuring that its share or certain 

operating costs - such as rent and salaries can be covered by the income from the 

sale of front-shop items, or by utilizing smaller premises with less overheads, or by 

increasing volumes of professional services, e.g. the dispensing activity itself and 

other professional services that Harms JA referred to when dealing with the 

Pharmacy Council schedule of fees.211 

 

303 We submit that in determining what fee to recommend as a dispensing fee the 

Committee took all relevant factors into consideration, and gave appropriate 

 
211 See: SCA judgment at [ 73] 
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weight to each of them, setting the equilibrium at a point that was rational and 

reasonable in the circumstances.  We accordingly submit that the fees determined 

in the regulations, on the recommendation of the Committee are rational and 

appropriate. 

 

304 We submit that there was no rational basis for firstly Harms JA finding that the 

Committee could not “justify the fees” 

 

Oral representations 

 

305 We submit, further that Harms JA erred  in linking the determination of the fees to 

equally unfounded allegations that the “different functions of the department and 

those of the Committee were not kept in mind”.212 

 

306 It is not clear to what end Harms JA made comments, insinuations and cast 

aspersions on the evidence of the Applicants concerning the oral representations 

made by the stakeholders.  

 

307 Harms JA, after posing the question: “was this a presentation to the department or 

to the Committee?”,  goes on to criticise certain aspects of the evidence of the Prof 

McIntyre and Dr Zokufa and the judgment of Yekiso J in that regard. The learned 

 
212 See: SCA judgment at [90] 
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Judge of Appeal states:  

“To my mind the facts speak for themselves. There was no reason to mislead stakeholders 

by inviting them to participate in futile exercise or to ignore relevant and available material 

during the Committee’s deliberations.”213

 
213 See: SCA judgment at [92] 

However, Harms JA concluded by saying that he was not going to deal with those 

aspects any further. 
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308 Harms JA’s criticism was unfounded. The learned Judge of Appeal, we submit did 

not have proper regard to the evidence of Prof McIntyre and Dr Zokufa concerning 

these oral representations. Their evidence was frank. Their explanations 

concerning these oral representations was reasonable.214 

 

309 Harms JA’s insinuation that stakeholders were misled into making representations, 

is clearly unfounded. It ignores Dr Zokufa’s evidence concerning the conditions 

upon which stakeholders were invited to make oral representations, and the fact 

that the stakeholders accepted those conditions.215 

 

310 Harms JA clearly erred in making findings that “sometimes members attended 

sometimes not, sometimes haphazardly” in circumstances where these allegations 

 
214 See Zokufa’s answering affidavit, PSSA Record, Vol 8, p 800, para 30.3; McIntyre’s 

answering affidavit, PSSA Record, Vol 9, pp 853- 855,  paras 25-30; Zokufa’s answering 
affidavit, New Clicks Record, Vol 4, pp 405-410; McIntyre’s answering affidavit, New 
Clicks Record, Vol 11, pp 1265-1267 

215 See: Zokufa’s answering affidavit, New Clicks Record, Vol 4, p 406 para 64.5.1, p 408, 
para 64.8 
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were in issue on the papers.216  

 

 
216 See: Zokufa’s answering affidavit, New Clicks Record, Vol 4, p 409 para 64.14 p 411, 

para 68 

311 Insofar as Harms JA insinuated that the meetings where oral representations were 

made were meetings of  the Committee we submit that the learned judge of appeal 

erred. Such a finding could not be made on the papers as they stood. 

 

THE QUESTION OF SUSPENSION OF ANY DECLARATION OF INVALIDITY 

 

312 The SCA found that there is no basis to suspend the declaration of invalidity 

Harms JA found that: 
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“As s 22G save for minor amendments, has been since 1997 on the statute book and was 

only brought into effect in 2004. That may give an indication of the ability of the 

respondents to formulate regulations within a reasonable period.”217

 

313 We submit that Harms JA clearly misdirected himself in making this finding. Apart 

from the fact that Harms JA had no facts before him to explain why s 22G was 

only brought into effect in 2004, it does not logically follow that because the 

Medicines Act has been on the statute book since 1997 the Applicants are unable 

“to formulate regulations within a reasonable period.“ Harms JA also does not take 

into account the date when the Committee was established.  

 

314 Harms JA went on to find that: 

“The Respondents (present Applicants) did not, in their papers, raise the possibility of a 

suspension...”218

 

 
217 SCA judgment at [95] 

218 SCA judgment at [95] 



 
 

Παγε 145

                                           

315 Harms JA was completely wrong in this regard. The possibility of a suspension 

was raised.219  

 

316 We have submitted that the Respondents had not made out a case for the relief 

they sought. If, however, we are found to be wrong in this regard and their attacks 

on the validity of the Regulations succeed, then we submit that it will be just and 

equitable to suspend such declaration of invalidity in terms of Section 172 (1)(b)(ii) 

of the Constitution. Section 172(1)(b)(ii) provides that when a Court decides a 

constitutional matter it may make an order that is “just and equitable” including one 

“suspending the declaration of invalidity for any period and on any conditions, to 

allow the competent authority to correct the defect.” 

 

317 This Court held in S v Bhulwana ; S v Gwadiso220 that it was central to a 

consideration of the interests of justice in a particular case that successful litigants 

should obtain the relief they seek, but when the interests of good government 

outweigh the interests of the individual litigants the court will not grant relief to 

 
219 See: McIntyre’s affidavit, PSSA Record, Vol 9, pp 896 - 899, para 131; Zokufa’s affidavit, 

New Clicks Record, Vol 4, pp 447 - 450, para 115, including the prayer. It was also 
extensively dealt with in the heads of argument filed in the High Court. 

220 1996 (1) SA 388 (CC) at [32] 
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successful litigants. 

 

318 In S v Steyn221  the Court added that the power of suspension vested in the courts 

by s172 (1)(b)(ii) of the Constitution, 

“is intended to avert disorders or dislocation that may arise as a result of an immediate 

declaration of invalidity.” 

 

319 In Moseneke and Others v The Master And Another222  this  Court reiterated that a 

declaration of invalidity, 

“with immediate effect, without making practical alternative arrangements is to provoke 

confusion and risk injustice.” 

 

 
221 2001 (1) SA 1146 (CC) at [45] 

222 2001 (2) SA 18 (CC) at [25] 
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320 Since the 2nd June 2004 manufacturers and wholesalers have been selling their 

medicines and scheduled substances at the single exit price to others in the chain 

of supply.223 A declaration of invalidity with immediate effect can only result in 

chaos. There is likely to be an increase in the price of medicines due to perverse 

and irresponsible behaviour on the part of some of those who sell medicines.224 

Section 18A which outlaws bonusing, discounting and other incentive schemes 

came into operation on 2nd  May 2004.  Since then and prior to 27th August 2004 

(i.e the date when the High Court handed down its judgment) many consumers 

had been made to pay more for medicine than they had previously because 

pharmacists had not adjusted their prices and insisted on charging more for the 

medicine.225 

 

321 Such blatant exploitation is clearly not in the interests of the public. It seriously 

impairs the public’s right of access to health-care.226 

 

322 The Respondents in essence are complaining of reduced profits, because the 

dispensing fee that has been set is not appropriate, in that it is not economically 

 
223 Zokufa’s answering affidavit, New Clicks Record, Vol 4 , p 446, para 113.2,  Val 

Beaumont affidavit, New Clicks Record, Vol 4, pp 321 - 323, paras 7 - 9,McIntyre’s 
affidavit, PSSA Record, Vol 9, pp 896, para 131.2 

224 Zokufa’s answering affidavit New Clicks Record, Vol 4, p 447, para 115; McIntyre’s 
affidavit, PSSA Record, Vol 9, pp 896, para 131.2 

225 Zokufa’s answering affidavit New Clicks, Vol 4, p 448, para 118 

226 See: Zokufa’s answering affidavit, New Clicks Record, Vol 4, p 448 - 449, paras 118 - 120  
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viable.  The Regulations produce a reduction and not a destruction of profits. The 

Respondents contend that the dispensing fee catered for in the Regulations make 

pharmacies unviable, yet they failed to furnish any substantive evidence 

demonstrating this. They were asked by the Committee  to furnish such evidence. 

They were unable to do so. The harm to the public is very serious - as a result of 

high prices, they would in effect be deprived of medicines.  The Court should not 

countenance such a result. 

 

323 Since the decision of the High Court the prices of medicines were reduced 

significantly because of the Regulations.227 

 
227 Zokufa’s answering affidavit, New Clicks Record, Vol 4, pp 449 - 450, para 120 

 

324 An immediate declaration of invalidity will give rise to the disorder and chaos that 

section172 (1)(b)(ii) of the Constitution intended to avoid. 
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325 A period of six months is required to cure any defects in the Regulations, if there 

are any.228 The Committee needs to examine the defect, make a recommendation 

 to remedy it to the Minister who needs to publish draft regulations allowing three 

months for the public to comment. The Committee, after having regard to the 

comments, need to make another recommendation to the Minister and only 

thereafter is the Minister able to make final regulations.  

 

326 The Applicants, accordingly request that should it be held that any of the 

Regulations or any part or aspect thereof are invalid, such declaration be 

suspended for a period of 6 months. 

 

GENERAL 

 

327 The Respondents attacked the Regulations on other grounds which were not dealt 

with by the SCA. Harms JA found that: 

 
228 See Zokufa’s answering affidavit, New Clicks Record, p 450, prayer; 
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“Some of these arguments cannot be dismissed as easily as the majority below was able to 

do and some cannot be accepted as the dissenter did, but for present purposes it is not 

necessary to deal with them.”229

 

328 We submit that there is no merit in the other grounds raised by the Respondents 

and that they were correctly dismissed by the majority in the High Court. 

.However, should the Respondents rely on any of these grounds, the Applicants 

reserve their right to supplement these heads of argument. 

 

LEAVE TO APPEAL 

 

329 A threshold requirement in applications for leave to appeal to this Honourable 

Court relates to its jurisdiction. The issue to be decided on appeal must be a 

constitutional matter or be an issue connected with a decision(s) on constitutional 

matters.230 We submit that it is patently obvious from the judgments of the High 

Court and the SCA that the matters raised in this case are constitutional matters. 

 
229 SCA judgment at [93] 

230 See: Section 167(3)(b) of the Constitution; S v Boesak 2001 (1) SACR 1 (CC) at [11]. 
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The issues of the jurisdiction of the SCA and the issues of the legality of the 

Regulations are patently constitutional matters.231 

 

 
231 We, accordingly submit that there is o merit in the Respondents’ contentions concerning 

the characterization of the issues in the case. See Respondents’ joint answering affidavit 
to the application for leave to appeal in this Court, pp 13 - 14, paras 42 and 44 
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330 It is submitted, however, that in the exercise of this Court’s discretion as to 

whether to grant leave to appeal or not the interest of justice are a fundamental 

consideration.232 What is in the interests of justice must be determined in each 

case in the light of its own facts.233  

 

331 In considering the interests of justice, prospects of success, although not the only 

factor, are obviously an important aspect of the enquiry.234 The applicant who 

seeks leave to appeal must ordinarily show that there are reasonable prospects 

the this Honourable Court will reverse or materially alter the decision of the 

SCA.235  

 
232 See Rule 19(6) of the Rules of this Court read with section 167(6)(b) of the Constitution; 

Boesak (supra) at [12]. 

233 Member of the Executive Council for Development Planning and Local Government, 
Gauteng v Democratic Party and Others1998 (4) SA 1157 (CC) at [32]; Minister of Health 
and others v Treatment Action Campaign and others (No 1) 2002 (5) SA 703 (CC) at [8].  

234 Fraser v Naude and others 1999 (1) SA (CC)  at [7]; Brummer v Gorfil Brothers 
Investments (Pty) Ltd and others 2000 (2) SA 837 (CC) at [3]; Boesak (supra) at [12]. 

235 S v Pennington and another 1997 (4) SA 1076 (CC) (1997 (10) BCLR 1413 (CC), 1999 
(2) SACR 329 (CC)) at [52]; Compare: Boesak (supra) at [12]; Holomisa (supra) at [15]. 
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332 It is contended by the Respondents that it is not competent for Prof McIntyre to 

seek leave to appeal to this Court as she abided the decision of the High Court.236 

There is, we submit, no merit in this contention. Prof McIntyre never abided the 

SCA’s decision. On the contrary, she opposed the applications for leave to appeal 

in the SCA.237 Prof McIntyre, in her official capacity as chairperson of the 

Committee, is aggrieved by the decision of the SCA and is entitled to seek and be 

granted leave to appeal to this Court. 

 

333 We submit that given the national importance of the matter and  the fact that the 

High Court found that the Regulations are not ultra vires or unconstitutional, that it 

is in the interests of justice that leave be granted. 

 

CONCLUSION 

 

334 We submit that the Applicants’ application for leave to appeal should be granted 

and that the appeal against the judgment of the Supreme Court of Appeal be 

upheld with costs, including the costs of three counsel. The Applicants, 

accordingly, ask for an order in the following terms: 

1.  The Applicants are granted special leave to appeal to this Court. 

 
236 See: Respondents’ joint answering affidavit to the Applicants’ application for leave to 

appeal, p 22, para 54 

237 See: McIntyre’s answering affidavit, SCA Appeal Record, Vol 8, p 728, para 5 
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2.  The Applicants’ appeal against the judgment of the Supreme Court 

of Appeal is upheld. 

3.  The Respondents are ordered to pay the Applicants’ costs, including 

the costs of three counsel of the application for special leave to 

appeal and of the appeal itself. 

 

Alternatively, and in the event of this Court not upholding the appeal on one or 

more grounds that any order of invalidity be suspended for a period of six months 

in order to enable the Applicants to attend to the matter. 

 

Alternatively, any other order this Court deems appropriate in the circumstances.  

 

MTK Moerane SC 
P Coppin 
B Vally 
31st January 2004 
 


