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MEDIA SUMMARY 

 
The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 

Sabmark International holds trade marks that it licences to SAB Limited for use on beer bottles and 
related products. One of the trade marks states: 

“America’s lusty, lively beer 
Carling 

Black Label 
Beer 

Brewed in South Africa”. 
 

In 2001 Sabmark discovered that Laugh It Off Promotions CC was producing and selling T-shirts 
that lampooned the trade mark by stating: 

“Africa’s lusty, lively exploitation since 1652 
White 

Black Labour 
Guilt 

No regard given worldwide”. 

Sabmark then sought and obtained an interdict from the Cape High Court to restrain Laugh It Off 
from using the mark. The interdict was granted in terms of the Trade Marks Act on the basis that 
Laugh It Off’s use of the mark would be likely to take unfair advantage of, or cause detriment to, 
the repute of the trade mark. 

Laugh It Off appealed to the Supreme Court of Appeal. The SCA held that the mark on the T-shirts 
conveyed the message that Sabmark was and still is guilty of exploiting black labour and of racial 
discrimination, and that the message is likely to take unfair advantage or cause detriment to the 
trade marks. The SCA also held that the constitutional right to freedom of expression did not 
protect the mark on the T-shirts. This was because Laugh It Off fed off the reputation of the trade 
mark in order to sell T-shirts, and it could still express itself in other ways that do not harm 
Sabmark with racial slurs. The SCA therefore upheld the interdict granted by the High Court. 

Laugh It Off now applies to this Court for leave to appeal against the SCA judgment. It argues that 
the mark on its T-shirts either criticises the way SAB markets its beer by targeting black workers, or 
generally criticises the exploitation of blacks by whites. It argues that the right to freedom of 
expression protects both these messages. The Act must be interpreted in light of this right by 
allowing Sabmark to obtain an interdict only if it is able to show that it was likely to suffer 
economic harm. 

Sabmark opposes the application. It argues that the right to freedom of expression is implicated but 
that it does not protect Laugh It Off’s use of the mark and that it was not necessary for it to show 
economic harm in order to interdict Laugh It Off from using the mark.  It also argues that the matter 
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is no longer a live issue because Laugh It Off has not been trading since the High Court 
proceedings. 
 
This Court has admitted the Freedom of Expression Institute as an amicus curiae to present both 
written and oral argument. FXI argues that the protection of the trade mark must be interpreted in 
the light of the constitutional right to freedom of expression which must allow parody as an instance 
of “fair use” and not an invasion of the trade mark. 
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