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1. I am the Executive Director of the Freedom of Expression Institute (“FXI”).   

I am duly authorised to depose to this affidavit and to bring this application 

on behalf of the FXI, to be admitted as amicus curiae.   

2. The facts stated herein are within my personal knowledge unless the 

contrary appears either expressly or by necessary implication, and are 

true and correct. 

3. FXI is a not for profit non-governmental organisation which is capable of 

suing and of being sued and which has its principal offices at 25th Floor 

Sable Centre 41 De Kort Street, Braamfontein, Johannesburg. 

4. In terms of its Constitution, the FXI has as its principal object the 

promotion of freedom of expression in South Africa and the opposing of 

censorship.   It has a number of objects subsidiary to this including: 

4.1. Opposing any limitations imposed on the freedom of expression, 

be they at the instance of the State, private sector or civil society, 

that in the opinion of the FXI constitutes censorship; 

4.2. The promotion of public debate and discourse around the limits of 

freedom of expression; 
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4.3. The defence, support and extension of solidarity to the victims of 

censorship; and 

4.4. The development of South African law in respect of the rights to 

freedom of expression. 

5. I attach hereto marked JD1, a copy of the Constitution of the FXI.    

6. In this application FXI seeks the leave of this Court to be admitted as 

amicus curiae in the above proceedings. For ease of reference, the parties 

are referred to in terms of their designations in the application for special 

leave to appeal. FXI is referred to as “FXI” or the “amicus curiae”. 

7. In the proceedings before the Supreme Court of Appeal, the applicant 

consented to the intervention of FXI as amicus curiae but the respondent 

refused consent. The FXI thereupon applied successfully to the Supreme 

Court of Appeal to intervene as amicus curiae. Accordingly FXI presented 

both written and oral argument in the proceedings before the Supreme 

Court of Appeal. 

8. The applicant subsequently filed an application for special leave to appeal 

to this Court. In accordance with the requirements of Rule 10(1) of this 

Court, FXI sought the consent of the other parties to intervene as amicus 

curiae in the proceedings before this Court. In letters dated 6 December 
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2004 both the applicant and the respondent have indicated that they do so 

consent. I attach the respective letters of consent of the applicant and the 

respondent marked JD2 and JD3 respectively. 

9. In a letter dated 22 November 2004, attached as JD4, the attorneys of 

record for FXI wrote to the Registrar of this Honourable Court, indicating 

that consent to FXI admission as amicus curiae in these proceedings had 

been obtained from the other parties in the proceedings and seeking 

directions as to whether an application in terms of Rule 10(6) of this Court 

was required. The Acting Chief Justice in a letter to FXI’s attorneys, 

attached as JD5, directed that an application in terms of Rule 10(6) should 

be made. It is in accordance with this direction of the Court that the 

present application is lodged.  

10. It is respectfully submitted that in view of the nature and objects of FXI, as 

well as its submissions in the proceedings before the Supreme Court of 

Appeal, the FXI has an interest in the issues arising in these proceedings, 

the further details of which appear more fully below. 

POSITION TO BE ADOPTED BY THE AMICUS CURIAE AND SUBMISSIONS 
TO BE ADVANCED 

 

11. The FXI will adopt the following positions in its submissions to this Court: 
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11.1. The FXI will submit that the dispute between the parties in the 

appeal raises fundamental questions which are entirely novel in 

South African law regarding the ambit of the constitutional right to 

freedom of expression in South Africa, and in particular its effect 

on the law of copyright and trade marks.   For this reason, FXI 

will submit that the application for special leave to appeal should 

be granted. 

11.2. The FXI will submit furthermore that the South African law of 

trade marks, and in particular section 34 of the Trade Marks Act 

194 of 1993 (the "Trade Marks Act") should be interpreted in the 

light of the Constitution, and in particular section 16 and section 

39 thereof, to recognise a defence of parody under certain 

circumstances.   Furthermore, the FXI will submit that, subject to 

certain conditions, the defence of parody should be a good one 

even where the work containing the parody has been exploited 

for commercial gain. 

11.3. On the facts of the present case, the FXI will adopt the position 

that the T-shirt concerned does indeed contain strong parodical 

elements which are critical to the manner in which the T-shirt’s 

message is conveyed. The Supreme Court of Appeal therefore 
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erred in finding that the expression concerned is not parody but 

satire. 

11.4. The FXI will submit that the protection of freedom of expression 

under certain circumstances must extend beyond protection of 

so-called parody to include satirical expression and other forms 

of lampooning where important expressive values in an open and 

democratic society are at stake. 

12. In support of the above positions, the amicus curiae will make the 

following submissions: 

12.1. That South African trade mark and copyright jurisprudence is 

predominantly a product of the pre-constitutional era and that our 

courts have had little opportunity to adjudicate on the tension 

between intellectual property rights and section 16 of the 

Constitution; 

12.2. That in a constitutional state with a supreme constitution 

incorporating a Bill of Rights, intellectual property disputes 

inevitably engage fundamental questions of constitutional 

interpretation and in particular the scope of certain constitutional 

rights, most notably the right to freedom of expression; 
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12.3. That in comparative jurisdictions with a supreme constitution and 

with a longer history of interpretation of fundamental rights and 

the protection of freedom of expression, there is a well-developed 

and sophisticated jurisprudence around the effect of the 

Constitution, and in particular the expression right, on the ambit 

and protection of intellectual property rights; 

12.4. That one way in which the scope of the right to freedom of 

expression has been defined in other jurisdictions is through the 

recognition of a defence of parody. 

13. In support of the above submissions, the FXI will make submissions 

regarding the interpretation, nature and scope of the right to freedom of 

expression under the Constitution and will make detailed submissions in 

respect of the law in comparable foreign jurisdictions, and in particular that 

of the United States and Canada. 

14. In respect of the above, the FXI will undertake, as it did before the 

Supreme Court of Appeal, a detailed analysis of the comparable foreign 

case law. This analysis of the foreign case law was first introduced to 

these proceeding by the FXI before the Supreme Court of Appeal.  

15. South African Courts are obliged, under the Constitution, to develop and 

interpret the fundamental rights protected in the Constitution in a manner 
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that is particular to our own society.   However, the FXI will submit that in 

developing an analysis of freedom of expression under the Constitution, 

and in delineating the scope of this right and its effect upon the protection 

of intellectual property rights, the analyses and approaches adopted by 

foreign courts are of great assistance.   Our Courts are enjoined under 

section 39 of the Constitution to consider foreign law and this is of 

particular relevance and importance in the area of intellectual property 

which depends to a considerable extent upon commonality in international 

protection. 

16. The FXI will make submissions regarding the proper test to be evoked 

where a form of expression in an open and democratic society is capable 

of numerous coherent interpretations. The other parties have not 

addressed this question. 

17. The present matter raises for adjudication concepts which are central to 

the development and interpretation of the right to freedom of expression 

under the Constitution and which this Court has not previously had 

occasion to consider or to develop. These include the following: 

17.1. whether the concept of "commercial expression", known to 

certain foreign jurisdictions,  forms part of our freedom of 

expression jurisprudence under section 16 of the Constitution. 
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The FXI will address this in the light of recent decisions of our 

High Court; 

17.2. If so, the proper meaning and scope of the concept of 

"commercial expression"; 

17.3. The extent to which commercial expression may enjoy lesser 

protection under section 16 of the Constitution; 

17.4. The distinction between parody and satire; 

17.5. The extent to which parody and satire are protected by the right 

to freedom of expression in an open and democratic society 

based on dignity equality and freedom; 

17.6. The extent to which a court, under the Constitution, may prefer 

one interpretation of an expressive activity over any others; 

17.7. The proper test to be evoked in determining whether a particular 

form of expression constitutes parody and enjoys protection 

under section 16 of the Constitution; 

17.8. The extent to which a right to freedom of expression may yield to 

intellectual property rights where "adequate alternative means of 
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communication" exist and the meaning and scope of such an 

adequate "alternative means" test. 

17.9. The proper approach to interpreting section 34(1)(c) of the Trade 

Marks Act 193 of 1994 in the light of the Constitution 

18. The FXI has had the opportunity of reading the judgment of the Supreme 

Court of Appeal (the "Judgment") as well as the heads of argument filed 

on behalf of the applicant and the respondent in this Court.  It is 

respectfully submitted that the above matters are not fully canvassed in 

the heads of argument filed by the parties, and that these matters concern 

issues which have never before been canvassed before our Courts.   

19. The judgement of the Supreme Court of Appeal recognised that the matter 

raises important questions regarding the ambit of the expressive right and 

its effect on existing intellectual property law. The Supreme Court of 

Appeal further endorsed the view that parody may be a factor that must be 

considered in determining whether the use of a mark contrary to the 

provisions of section 34(1)(c) is constitutionally protected. (See: Judgment 

paragraph 37 p306). The Supreme Court of Appeal however found that 

the expressive activity at issue in these proceedings did not constitute 

parody. 
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20. It is respectfully submitted that in reaching this conclusion the Supreme 

Court of Appeal erred in a number of important respects, or failed to 

address certain issues, or to articulate certain important findings relevant 

to the issues in these proceedings. These include the following: 

20.1. The Supreme Court of Appeal accepted the interpretation of the 

message on the T-shirts as contended for by the applicants and 

rejected that of the respondents. In so doing, the Supreme Court 

of Appeal failed to articulate the proper test to be evoked where 

an expressive endeavour is capable of numerous coherent 

interpretations. The FXI will make submissions in this regard. In 

particular, the Supreme Court of Appeal elected to prefer a 

particular interpretation of the T-shirts to alternative reasonable 

interpretations which, the FXI will submit, is an impermissible 

finding by a Court under the protection of section 16 of the 

Constitution. The only permissible enquiry by a Court under 

section 16 of the Constitution is whether the interpretation 

contended for is reasonable or one that a reasonable person may 

adopt.  

20.2. The Supreme Court of Appeal accepted that section 34(1)(c) was 

required to be interpreted in the light of the Constitution and in 

particular, section 16. In spite of this finding, the Supreme Court 
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of Appeal found that the T-shirt is "materially detrimental to the 

repute of the trade marks concerned" prior to considering the 

"freedom of expression justification". (Judgment, paragraph 28 

p301) This is contrary to the proper approach to be adopted to 

the interpretation of a statutory provision in the light of the 

Constitution as articulated by this Court. The inquiry into the 

effect and scope of the right to freedom of expression was 

relevant to the meaning of "materially detrimental to" or "unfair 

advantage of" under section 34(1)(c) of the Trade Marks Act and 

should not have been undertaken only after a finding by the Court 

under section 34(1)(c). 

20.3. The Supreme Court of Appeal employs for the first time in our law 

the "availability of adequate alternative avenues of expression 

test" derived from the First Amendment jurisprudence of the 

United States. (See, Judgment paragraph 30 p302 -303) The 

Supreme Court of Appeal however adopts the test without 

articulating the meaning of or the factors which would be relevant 

to such a test and accordingly to a finding that adequate 

alternative avenues of expression exist. The FXI will make 

submissions in this regard.  
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21. The FXI, in light of the above, believes that it would be of assistance to the 

Court in advancing free expression arguments generally, and in bringing to 

bear the comparable foreign case law and experience on the issues, 

particularly in those jurisdictions that have a supreme constitution 

incorporating a Bill of Rights. Furthermore, the FXI will make detailed 

submissions regarding the approach adopted by the Supreme Court of 

Appeal. The parties to these proceedings have not addressed or have not 

thoroughly addressed the above issues. 

22. The relevant foreign case law is considerably more extensive and 

sophisticated than has been presented by the respondent.  

22.1. By way of example, the respondent relies extensively on the 

United States case of Mutual of Omaha Insurance Co. v Novak 

(Respondent's Heads, paragraph 27 p46), the issues in which, as 

FXI will submit, are distinguishable in crucial respects from the 

present case. Furthermore, the respondent relies on the Mutual 

of Omaha case inter alia for the "adequate alternative avenues 

of expression test", however, the respondent undertakes no 

analysis of the meaning and scope of this test in the context of 

that particular case nor does it examine how such a test is to 

operate in our own law under Section 16 of the Constitution. The 

test is merely presented as self-evident though it has never 
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before been articulated in our law. As indicated above, the FXI 

will address the meaning and scope of such a test and whether it 

is an appropriate test in the context of the protection of 

expression under our own Constitution.   

22.2. By way of further example, the respondent submits that "the 

applicant's T-shirt would qualify, primarily, as commercial 

expression." (Respondent's Heads, paragraph 36 p61) The 

precise meaning of this characterisation of the expressive activity 

at issue is not explained. In any event, this is at variance with the 

case law to which the respondent has itself referred. It is now 

well-settled in the United States jurisprudence that the fact that a 

parodic work may be exploited for commercial gain does not bar 

it from the protection of the right to freedom of expression. The 

FXI will present detailed argument in this regard on the possible 

scope and effect of the characterisation of expression as 

"commercial expression" under our own Constitution. 

23. The applicant has not addressed these issues in its heads of argument. 

24. The FXI should require no more than 30 minutes at the hearing of this 

matter to make its submissions.  The FXI requests that it be allowed to 
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submit written argument in advance of the hearing in accordance with 

such time limits as may be imposed by this Honourable Court. 

25. In these circumstances I pray that this Honourable Court will grant an 

order in terms of the notice of motion to which this founding affidavit is 

annexed. 

 

 
__________________________ 

Deponent 

I hereby certify that the deponent declares that the deponent knows and 

understands the contents of this affidavit and that it is to the best of the 

deponent's knowledge both true and correct.   This affidavit was signed and 

sworn to before me at                                       on this            day of February 

2005 and that the Regulations contained in Government Notice R1258 of 21 

July 1972, as amended, have been complied with. 

 

__________________________ 
COMMISSIONER OF OATHS 

 


