
 

IN THE SUPREME COURT OF APPEAL 
 

 
CASE NO. 242/03 

 
 

In the matter between: 
 
 
LAUGH IT OFF PROMOTIONS CC Appellant 

[Respondent in the Court a quo] 
 
and 
 
SOUTH AFRICAN BREWERIES INTERNATIONAL 
(FINANCE) B.V t/a SABMARK INTERNATIONAL  Respondent 

[Applicant in the Court a quo] 
 
 

In the ex parte application as amici curiae of: 
 
 
THE FREEDOM OF EXPRESSION INSTITUTE 
 
MIDI TELEVISION (PTY) LTD  
 
 
 

FOUNDING AFFIDAVIT 
 

 

I, the undersigned 

JANE DUNCAN 

do hereby make oath and say that:  
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1. I am the Executive Director of the Freedom of Expression Institute (“FXI”).   

I am duly authorised to depose to this affidavit and to bring this application 

on behalf of the FXI, to be admitted as an amicus curiae.   

2. The facts stated herein are within my personal knowledge unless the 

contrary appears either expressly or by necessary implication, and are 

true and correct. 

3. FXI is a not for profit non-governmental organisation which is capable of 

suing and of being sued and which has its principal offices at 25th Floor 

Sable Centre 41 De Kort Street, Braamfontein, Johannesburg. 

4. In terms of its Constitution, the FXI has as its principal object the 

promotion of freedom of expression in South Africa and the opposing of 

censorship.   It has a number of objects subsidiary to this including: 

4.1. Opposing any limitations imposed on the freedom of expression, 

be they at the instance of the State, private sector or civil society, 

that in the opinion of the FXI constitutes censorship; 

4.2. The promotion of public debate and discourse around the limits of 

freedom of expression; 
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4.3. The defence, support and extension of solidarity to the victims of 

censorship; and 

4.4. The development of South African law in respect of the rights to 

freedom of expression. 

5. I attach hereto marked JD1, a copy of the Constitution of the FXI. 

6. Midi Television (Pty) Limited (“e.tv”), which also wishes to be admitted as 

an amicus curiae, is the holder of a private free-to-air television 

broadcasting licence.  It broadcasts under the name and style of e.tv for 

24 (twenty four) hours a day, 7 (seven) days a week.  e.tv is a company 

duly incorporated in terms of the laws of the Republic of South Africa 

which conducts business from 5, Summit Road, Hyde Park, Johannesburg 

and from Longkloof Studios, Darters Street, Cape Town.  e.tv currently 

holds the only privately-owned free-to-air broadcast licence in South 

Africa.  e-tv is bound by its conditions of licence and its general obligations 

as a broadcaster.   Pursuant to its conditions of licence and its general 

obligations, e.tv is required to broadcast news of public interest on a daily 

basis, actuality and entertainment.  It is accordingly submitted that e.tv has 

a particular interest in the promotion and protection of freedom of 

expression in South Africa.  I annex hereto marked “JD2”, the confirmatory 
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affidavit of Quraysh Patel, the Chief Operating Officer of e.tv, which 

confirms e.tv’s intervention as a party to this application.    

7. The attorneys of record of FXI and e-tv have sought the written consent of 

all the parties to intervene in these proceedings as amici curiae in terms of 

Rule 16(1) of the Supreme Court of Appeal Rules. I attach hereto marked  

JD3 copies of the letter of 14 May 2004, requesting consent from the 

parties. 

8. In a letter dated 20 May 2004, the attorneys of record for the respondent 

indicated that they were refusing consent for the admission of FXI and e-tv 

as amici curiae.   The reasons for their refusal of consent appear from the 

letter, annexed hereto marked JD4.   In its letter refusing consent the 

respondent indicates that the matter is purely a commercial trade mark 

dispute between two commercial entities and simply requires a 

determination as to whether or not the respondent can, in the normal 

course of trade and for profit, take advantage of, and act detrimentally to 

the trade mark rights of the respondent.   Accordingly, in the view of the 

respondent, the matter is not a constitutional matter and does not revolve 

around interpretation of the Constitution. 
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9. In a letter dated 27 May 2004, the applicant consented to the present 

parties being admitted as amici curaei.  A copy of this letter is attached as 

annexure JD 5.  

 

POSITION TO BE ADOPTED BY THE AMICI AND SUBMISSION TO BE 
ADVANCED 

10. The amici will submit that the dispute between the parties in the appeal 

raises fundamental questions which are entirely novel in South African law 

regarding the constitutional right to freedom of expression in South Africa, 

and in particular its effect on the law of copyright and trade marks.   The 

amici will submit furthermore that the South African law of trade marks, 

and in particular section 34 of the Trade Marks Act 194 of 1993 should be 

interpreted in the light of the Constitution, and in particular section 16 and 

section 39 thereof, to recognise a defence of parody.   Furthermore, the 

amici will submit that subject to certain conditions, the defence of parody 

should be a good one even where the work containing the parody has 

been exploited for commercial gain. 

11. In support of the above positions, the amici curiae will make the following 

submissions: 
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11.1. That South African trade mark and copyright jurisprudence is 

predominantly a product of the pre-constitutional era and that our 

courts have had little opportunity to adjudicate on the tension 

between intellectual property rights and section 16 of the 

Constitution; 

11.2. That in a constitutional state with a supreme constitution 

incorporating a Bill of Rights, intellectual property disputes 

inevitably engage fundamental questions of constitutional 

interpretation and in particular the scope of certain constitutional 

rights, most notably the right to freedom of expression. 

11.3. That in comparative jurisdictions with a supreme constitution and 

with a longer history of interpretation of fundamental rights and 

the protection of freedom of expression, there is a well-developed 

and sophisticated jurisprudence around the effect of the 

Constitution, and in particular the expression right, on the ambit 

and protection of intellectual property rights. 

11.4. That one way in which the scope of the right to freedom of 

expression has been recognised in other jurisdictions is through 

the recognition of a defence of parody. 
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12. In support of the above submissions, the amici will make submissions 

regarding the interpretation, nature and scope of the right to freedom of 

expression under the Constitution and will make detailed submissions in 

respect of the law in comparable foreign jurisdictions, and in particular that 

of the United States and Canada. 

13. The amici will submit that in the case of the United States, for example, 

both in the area of copyright and trade mark protection, the Courts have 

recognised and developed the defence of parody in the context of claims 

based on trade mark or copyright infringement.   The amici will refer, inter 

alia, in this regard to the cases of Mattel Inc v MCA Records Inc 296 

F.3d 894, 898(9th) CIR.2002 and Campbell v Acuff-Rose Music Inc 510 

US 569 (1994, USC).   In the case of Mattel supra, the United States 

Supreme Court recently denied a petition for a writ of certiorari from the 

decision of the Ninth Circuit in Mattel Inc v MCA Records Inc 123 

SCt.993 (2003), thereby affirming the decision of the Californian Court of 

Appeal.  The Court of Appeal recognised the defence of parody as forming 

part of the defence of fair use, even where the work containing the parody 

has been exploited for commercial gain. 

14. Drawing on the comparable foreign case law, the amici will make 

submissions regarding the definition and proper scope of parody as a legal 

concept.   It will be submitted, that in the context of trade mark, the United 
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States Courts have recognised parody as a defence both in respect of 

alleged unfair advantage and dilution.   Furthermore, as noted above, the 

United States Courts, notably in the Mattel case supra have expressly 

asserted that commercial use is not in itself a bar to raising a defence of 

fair use through parody.    Accordingly, the amici, drawing on foreign case 

law, will make submissions regarding the concept and scope of 

"commercial use". 

15. South African Courts are obliged, under the Constitution, to develop and 

interpret the fundamental rights protected in the Constitution in a manner 

that is particular to our own society.   However, the amici will submit that in 

developing an analysis of freedom of expression under the Constitution, 

and in delineating the scope of this right and its effect upon the protection 

of intellectual property rights, the analyses and approaches adopted by 

foreign courts are of great assistance.   Our Courts are enjoined under 

section 39 of the Constitution to consider foreign law and this is of 

particular relevance and importance in the area of intellectual property 

which depends to a considerable extent, upon commonality in international 

protection. 

16. The amici have had the opportunity of reading the heads of argument filed 

on behalf of the appellant and the respondent in the Supreme Court of 

Appeal.   It is respectfully submitted that the above matters are not fully 
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canvassed in the heads of argument filed by the parties, and that these 

matters concern issues which have never before been canvassed before 

our Courts.  The amici therefore believe that they would be of assistance 

to the Court in advancing free expression arguments generally, and in 

bringing to bear the comparable foreign case law and experience on the 

issues, particularly in those jurisdictions that have a supreme constitution 

incorporating a Bill of Rights. 

17. The parties intervening as amici should jointly require no more than 30 

minutes at the hearing of this matter to make their submissions.   The 

amici will not seek to adduce any evidence.   The amici request that they 

be allowed to submit written argument, jointly, in advance of the hearing in 

accordance with such time limits as may be imposed by this Honourable 

Court. 

CONDONATION 

18. The FXI and e-tv are aware that, in terms of Rule 16 of the Rules of this 

Honourable Court, the period for applying to the Chief Justice for leave to 

be admitted as an amicus curiae has elapsed.   Notwithstanding this, the 

parties request that this Honourable Court condone the late filing of this 

application on the grounds of the public importance and novelty of the 

issues raised in the above proceedings. It is submitted that it was prudent 
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first to consider the heads filed by the parties before seeking leave to 

intervene. 

19. In these circumstances I pray that this Honourable Court will grant an 

order in terms of the notice of motion to which this founding affidavit is 

annexed. 

 
__________________________ 

Deponent 

I hereby certify that the deponent declares that the deponent knows and 

understands the contents of this affidavit and that it is to the best of the 

deponent's knowledge both true and correct.   This affidavit was signed and 

sworn to before me at                                       on this            day of MAY 2004 

and that the Regulations contained in Government Notice R1258 of 21 July 

1972, as amended, have been complied with. 

 

__________________________ 
COMMISSIONER OF OATHS 

 


