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                                                  MEDIA SUMMARY 

 
The following explanatory note is provided to assist the media in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 
 
In response to a petition signed by 1600 people in the suburb of Lorraine, the Port Elizabeth 
Municipality sought an eviction order against 68 persons living in shacks on privately owned land. 
Most of the occupiers had been there for periods ranging from two to eight years, after eviction 
from other land. They were willing to move if given suitable alternative land. The Council said they 
could go to Walmer Township. The occupiers rejected this, saying that Walmer is crime-ridden and 
unsuitable. Having no security of occupation, they also feared further eviction. The Municipality 
said that it had embarked on a comprehensive housing development programme and therefore 
making land available to the occupiers would effectively amount to “queue-jumping”. 
 
The South Eastern Cape Local Division of the High Court held that since the occupiers were in 
unlawful occupation of the land, and it was in the public interest to terminate their occupation, they 
should be evicted. The occupiers appealed successfully to the Supreme Court of Appeal against the 
eviction. The Municipality then applied for leave to appeal to the Constitutional Court, seeking a 
ruling that it was not constitutionally obliged to find alternative accommodation or land when 
seeking an order evicting unlawful occupiers. 
 
Section 26(3) of the Constitution provides that no one may be evicted from their home or have their 
home demolished without an order of court made after considering all the relevant circumstances. 
Section 6 of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act provides 
for circumstances in which a municipality may apply to evict unlawful occupiers. A court may then 
order eviction if it is just and equitable to do so, taking account of all the circumstances. 
 
In a unanimous judgment Sachs J emphasised the importance of interpreting and applying the above 
provisions in the light of historically created landlessness in South Africa. He stressed the need for 
dealing with homelessness in a sensitive and orderly manner, and the special role of the courts in 
managing complex and socially stressful situations. The proceedings were being brought not by the 
landowners themselves but by the Municipality. Municipalities must show equal accountability to 
occupiers and land owners. Ordinarily, justice and equity would require that all reasonable steps be 
taken to procure a mediated solution before an eviction order is made. 
 
In the present matter, the Municipality had not taken action against the occupiers for years and then 
had acted precipitately to secure their eviction. The land did not appear to be needed for immediate 
productive use by the owners. The Municipality had only taken cursory steps to determine the exact 
circumstances of the individual occupiers. Although it was not under a constitutional duty in all 
cases to provide alternative accommodation or land, its failure to take all reasonable steps to do so 
would generally be an important consideration in deciding what was just and equitable. In the 
particular circumstances, it was not just and equitable for the eviction order to be granted. The 
application for leave to appeal was refused with costs.  


