
 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
        CC CASE NO: CCT 30/03 
 
 
 
In the matter between: 
 
 
 
THE STATE        Applicant 
 
 
and 
 
 
WOUTER BASSON      Respondent 
 
 
 
 

RESPONDENT’S   SUBMISSIONS 
 
 
 

 
 
A. INTRODUCTION: 
 
 

1. 

We will refer to the Applicant as the State and to the Respondent as the 

Accused in this heads of argument. 

 

2. 

A criminal investigation against the Accused started during the course of 

1993. 
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3. 

He was subsequently arrested in January 1997 and again in October 1997 

but was released on bail after lengthy bail hearings on both occasions. 

 

4. 

The Accused was eventually indicted in the High Court of South Africa 

(Transvaal Provincial Division) on 67 counts ranging from fraud to murder 

and drug offences. 

 

5. 

The trial commenced on the 4th of October 1999 before the Honourable 

Hartzenberg J. 

 

6. 

After a very lengthy trial of approximately 31 months, the accused was 

acquitted on all the charges. 

 

7. 

After the acquittal, the State applied to the trial Court for the reservation of 

questions of law in terms of s 319 of the Criminal Procedure Act No. 51 of 

1977 (hereinafter referred to as the “CPA”). 
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8. 

The trial Court reserved a single question of law in terms of s 319(1) of the 

Act, viz whether the State was barred from seeking reservation of the 

question of law as to whether Hartzenberg J ought to have recused 

himself in February 2000, by virtue of the fact that the State had failed to 

indicate after such refusal that it intended to seek reservation of this 

question.   In the event that this question was answered in the State’s 

favour, the trial Court conditionally reserved 3 further questions for 

consideration by the Supreme Court of Appeal (SCA) to wit: 

 

8.1 Whether the trial Court had erred in law in refusing to recuse 

himself; 

 

8.2 Whether the trial Court had erred in law when he heard argument 

regarding the admissibility of the bail record before the accused 

had been called upon to plead; 

 

8.3 Whether the trial Court had erred in law when he ruled that the 

record of the second bail hearing (October 1997 hearing) was 

inadmissible as evidence in the trial. 
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9. 

The trial Court declined to reserve any other questions of law for 

consideration by the SCA. 

 

10. 

The State then petitioned the SCA for the reservation of the questions of 

law which the trial Court had declined to reserve.   The SCA informed the 

parties subsequently that they want to hear oral argument on the question 

as to whether further questions of law should be reserved in terms of 

section 319 of the CPA. 

 

11. 

The SCA informed the parties before the hearing of the matter that both 

the applications to reserve questions of law and the questions of law that 

were reserved by the trial Court would be heard simultaneously. 

 

12. 

After hearing argument in the matter, the SCA refused to reserve any 

questions of law as applied for and struck the questions reserved by the 

trial Court from their roll. 
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13. 

It is against this decision of the SCA that the State now seeks leave to 

appeal to this Honourable Court in terms of Section 167 of the Constitution 

read with Rule 20 of the Rules of this Court. 

 

 

B. QUESTION AS TO WHETHER THE STATE SHOULD BE ALLOWED TO 
PROCEED WITH THE APPLICATION FOR LEAVE TO APPEAL IN 
VIEW OF STATEMENTS MADE DURING SCA HEARING – WHETHER 
CONDUCT OF THE STATE AMOUNTS TO ABANDONMENT OF 
APPEAL IN TERMS OF S 319 OF THE CPA. 

 

14. 

It is in the first place important to evaluate the statements made on behalf 

of the State and the manner in which the State conducted the SCA 

hearing to establish as to whether such conduct did not constitute an 

abandonment of the State’s application for leave to appeal to the SCA and 

the appeal on the 3 conditional questions reserved by the TRIAL COURT. 

 

15. 

We submit that the following passage from the SCA judgment is significant 

in this regard: 
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 “[43] Voor ons is die staat verteenwoordig deur advokate 

Ackerman, en Pretorius.  Adv Pretorius het ons eerste toegespreek 

en wel oor die kondonasie en die voorbehoud van vrae 11 tot 36.   

Daarna het adv Ackerman begin deur te sê dat die staat op die 

Grondwet steun; dat die kerngeskilpunt in hierdie saak partydigheid 

aan die kant van die verhoorregter is; en dat die voorgestelde vrae 

‘gekunsteld’ is en bloot geopper is ter stawing van die staat se 

betoog dat die verhoorregter partydig was.    Omrede dit tydens sy 

betoog geblyk het dat, soos voorheen gemeld, die staat se aansoek 

om verlof om ingevolge die Grondwet te appelleer nie oorweeg kan 

word nie, het adv Ackerman aan die einde van sy betoog, op die 

vraag welke regshulp die staat verlang, bloot versoek dat bevind 

word ‘dat rekusering wel ‘n regsvraag daarstel en op grond van die 

getuienis bevind word dat die agbare verhoorregter hom moes 

rekuseer’.   Dit is gevolglik beswaarlik nodig om met die aansoek 

om die voorbehoud van die sogenaamde regsvrae te handel.  

Aangesien die vrae egter geopper is as synde selfstandige 

regsvrae wat ingevolge art 319 voorbehou behoort te word en die 

staat nie uitdruklik die aansoek teruggetrek het nie, handel ons 

nietemin vervolgens met elk van die vrae.” 

 

   SCA Judgment: Vol 187 p. 18400  par 42 

 



 - 7 -

 

16. 

When considering the abovementioned question we submit that the 

following aspects are material: 

 

16.1 The specific statement by Ackermann, who led the legal team on 

behalf of the State, that all the questions of law referred to in the 

application for leave to appeal and appeal were in actual fact 

artificial (“gekunsteld”). 

 

16.2 His further statement that the State does not rely on those 

questions but that the only real issue to be decided was the 

question as to whether the State has a constitutional right to appeal 

against the refusal of a trial judge to recuse himself, together with 

his specific statement that all the questions raised were only raised 

in order to emphasize the submission that the trial judge was 

biased. 

 

16.3 The specific answer by Ackermann on a question by the SCA that 

the only order the State request in the case was an order that the 

issue of recusal raised a legal question and that it should be found 

that the trial judge should have recused himself from the trial. 
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17. 

It is significant that the State thereby expressly indicated that they do not 

seek any order with reference to any of the questions raised in terms of s 

319 of the CPA.     

 

18. 

In this regard it must be borne in mind that it was submitted by Ackermann 

that the State has a right of appeal in terms of the Constitution and that he 

did not rely on the question raised in terms of s 319 of the CPA whether 

the trial judge should have recused himself. 

 

19. 

It is further significant to note that no argument was advanced on behalf of 

the State on any of the questions reserved by the trial judge or the 

questions contained in the application for leave to appeal.   The only s. 

319 question mentioned by the State during argument was the first 

question they applied for leave to be reserved, namely that the State 

would be entitled to refer to the whole trial record when the recusal 

application is considered.   The State in fact expressly abandoned this 

question from their application for leave to appeal: 
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“[44] 1.  Of die Agbare Verhoorhof regtens gefouteer het deur 

nie te rekuseer op grond van partydigheid en vooruit- 

beoordeling op wyer gronde as wat die hof a quo toegestaan 

het. 

Die Staat het die versoek om die voorbehoud van hierdie vraag laat 

vaar.”  

 

   SCA Judgment: Vol 187 p. 18400 : 21 – p. 18401 : 1 

 

20. 

In view of Ackermann’s statements and conduct referred to above no 

argument was advanced by the defence on any of the questions raised 

and/or no questions were put by the judges of the SCA to the defence on 

any of such questions.    Very brief submissions (plus minus 10 minutes) 

were made on behalf of the accused on the alleged constitutional right of 

the State to appeal against the refusal of a trial judge to recuse himself.    

It was, however, common cause at that stage that such appeal was not 

ready for hearing, due to the fact that the State has not filed a Notice of 

Appeal and the necessary record was not before the SCA.   The issue 

was therefore not ventilated any further.   . 
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21. 

Although the SCA dealt with certain of the questions raised by the State in 

their judgment we submit that it was not necessary to do so and that those 

findings were clearly only obiter.   The SCA did remark that it was not 

really necessary to give judgment on the questions raised in view of the 

conduct by Ackermann referred to above. 

 

22. 

We respectfully submit that the conduct on behalf of the State, if evaluated 

in its context and totality, amounts to nothing less than an abandonment of 

the appeal on all the questions raised and the application for leave to have 

further questions noted.     The State clearly indicated that the next step in 

this matter would be the filing of a Notice of Appeal in the SCA against the 

TRIAL COURT’s refusal to recuse in terms of the Constitution, together 

with the record necessary for dealing with the appeal.     As mentioned the 

State submitted that they had a constitutional right of appeal under these 

circumstances and did not need leave to appeal from any Court. 

 

23. 

If this Honourable Court find that the State abandoned or forfeited their 

right to appeal in the SCA on the questions raised in terms of s 319 of the 

CPA, it follows that the State cannot obtain leave to appeal to this Court in  
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terms of Rule 20 as there is no finding by the SCA that they can appeal 

against.    Under these circumstances we submit that the application for 

leave to appeal should be refused on this ground alone. 

 

24. 

Alternatively and in the event that this Honourable Court finds that the 

conduct of the State did not amount to an abandonment of their appeal, 

we submit that the facts set out above remains material and of great 

importance when considering the question as to whether the State has 

made out a case for the condonation of the late filing of this application 

and further for the exercise of this Honourable Court’s discretion in terms 

of s 319 of the CPA as well as to whether it is in the interest of justice to 

entertain this matter.     

 

 

C. REFUSAL OF CONDONATION BY SCA 

 

25. 

The upholding of the exception of the charge sheet by the TRIAL COURT 

was entertained in the State’s application for the reservation of  questions 

of law in the SCA, more specifically question 11. 
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   Judgment: SCA Vol 187 p. 18407 : 9 – 15 

 

The application for leave to reserve the questions of law that were not 

reserved by the TRIAL COURT was the subject of an application for 

condonation in the SCA.   The SCA refused condonation and said the 

following: 

 

“[118] (d)  Die staat se aansoek om kondonasie vir die nie-

nakoming van hierdie hof se reëls met betrekking tot ‘n 

aansoek vir die voorbehoud van “regsvrae” waarvan die 

voorbehoud deur die verhoorhof geweier is, moet vanweë 

die staat se flagrante nie-nakoming van die reëls en die feit 

dat daar geen meriete in die aansoek is nie, van die hand 

gewys word.” 

 

 Judgment: SCA Vol 187 p. 18432 par. [118] (d) 

 

26. 

The SCA refused condonation as a result of inter alia the flagrant non-

compliance by the State with the rules of the SCA. 

 

  Judgment: SCA Vol 187 p. 18432 par. [118] (d) 
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The SCA in its judgment gave a detailed exposition of the non-compliance 

of the rules by the State.   This entailed inter alia the following: 

 

26.1 The application was not brought by way of notice of motion in the 

prescribed form; and 

 

26.2 The application did not contain a supporting affidavit; and 

 

26.3 It was not clear and succinct and to the point; and 

 

26.4 It did not furnish the SCA with all such information as may be 

necessary to enable the SCA to decide the application; and 

 

26.5 The application was not properly paginated. 

 

 Judgment: SCA Vol 187 p. 18393 par. 28 – 33 

 

27. 

The accused, in his answering affidavit, objected in limine that the 

application of the State did not comply with the rules.   Pursuant to this 

objection the SCA issued certain directions to the State wherein the State  
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was specifically instructed that the matter will only receive attention after 

the shortcomings in the State’s application had been addressed. 

 

  Judgment: SCA Vol 187 p. 18396 par. 34 

 

28. 

Despite these directions from the SCA the State still failed to rectify the 

shortcomings in its application and persisted in its non-compliance of the 

procedure, practice and rules of the SCA. 

 

 Judgment: SCA Vol 187 p. 18397 par. 35 – 40 

 

The result of this persistent non-compliance by the State led to the 

following finding by the SCA: 

 

“[41]  Dit verg dissipline om te besin oor die voorleggings wat die 

kern van enige aansoek uitmaak en om te besluit hoe om op 

die beste moontlike wyse die feite waarop die voorlegging 

berus voor die hof te plaas.   Dié dissipline is nodig vir die 

ordelike beregting van sake en vir die regspleging in die 

algemeen.    Die staat het nagelaat om hierdie dissipline aan 

die dag te lê. 
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[42] Uit die voorgaande is dit duidelik dat die staat steeds nie ‘n 

behoorlike aansoek vir die voorbehoud van regsvrae voor 

hierdie hof geplaas het nie en dat die staat se aansoek om 

kondonasie self defektief is.    In die omstandighede meen 

ons dat daar voldoende gronde bestaan om die staat se 

aansoek om kondonasie, sonder verwysing na die meriete 

van die saak, van die hand te wys.” 

 

   Judgment: SCA Vol 187 p. 18399 par. 41 & 42 

 

29. 

The SCA inter alia made the following comments in its judgment: 

 

“[26] Daar is talle gebreke in die staat se aansoek om die 

voorbehoud van regsvrae waarvoor die staat aansoek om 

kondonasie gedoen het.   Ons handel vervolgens met die 

aansoek om kondonasie. 

 

[27] Dit is beswaarlik ‘n oordrywing om te sê dat feitlik geen van 

die vereistes vir ‘n aansoek vir die voorbehoud van regsvrae 

nagekom is nie.  Selfs die staat het te kenne gegee dat die  
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gebreke so ernstig is dat dit moontlik nie gekondoneer 

behoort te word nie.” 

 

 Judgment: SCA Vol 187 p. 18393 par. 26 and 27  

  

 and 

 

“[42] Uit die voorgaande is dit duidelik dat die staat steeds 

nie ‘n behoorlike aansoek vir die voorbehoud van regsvrae 

voor hierdie hof geplaas het nie en dat die staat se aansoek 

om kondonasie self defektief is.   In die omstandighede 

meen ons dat daar voldoende gronde bestaan om die staat 

se aansoek om kondonasie, sonder verwysing na die 

meriete van die saak, van die hand te wys.” 

 

 Judgment: SCA Vol 187 p. 18399 par. 42 

 

and 
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“[43] .... dit is gevolglik beswaarlik nodig om met die 

aansoek om die voorbehoud van die sogenaamde regsvrae 

te handel.” 

  

 Judgment: SCA Vol 187 p. 18400 par. 43 

 

30. 

In refusing the condonation the SCA exercised a discretion which 

subsequently raises the following questions: 

 

30.1 Is the State entitled to reserve a question of law with regards to the 

exercising of a discretion by the SCA with regards to condonation?  

The first question then arises is whether it is a question of law or 

fact.   If it is indeed a question of fact then the State has no right to 

reserve a question of law and this Court can accordingly not grant 

leave to appeal to the State with regards to the objection to the 

charge sheet. 

 

30.2 Is this Court, in the light of the provisions of s 167 of the 

Constitution entitled to hear an appeal from the SCA to this Court in 

connection with the exercising of a discretion by the SCA.   (Is it a 
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Constitutional matter and is it in the interests of justice for this Court 

to involve itself in the application of its Rules by the SCA.) 

If any of the abovementioned questions is answered in the negative, we 

submit that this Court should not grant leave to appeal to the State with 

regards to the question whether the Trial Court was correct in upholding 

the objections to the charge sheet. 

 

Section 173 of the Constitution: 

 

31. 

At the outset we refer to the contents of s 173 of the Constitution: 

 

 “173 Inherent Power 

The Constitutional Court, Supreme Court of Appeal and High 

Courts have the inherent power to protect and regulate their own 

process .......” 

 

32. 

It is clearly the intention of s 173 of the Constitution that the different 

Courts mentioned in the particular section, is entitled to regulate its own 

procedure and to require compliance of such procedure and/or rules from  
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litigants.   The requirements to be met before an appeal will be entertained 

by the SCA as provided for in its rules, is necessary to assure that the 

process of the Court is protected and will not be abused.  It is in the  

 

interest of justice that requirements of this nature be imposed, and 

complied with.  

 

   S v Pennington & Another 1997(4) SA 107 (CC) 

 par. 21 – 27 

 

33. 

An application for leave to appeal to the SCA is regulated by the 

provisions of sections 20 and 21 of the Supreme Court Act No. 59 of 1959, 

which deals, inter alia, with applications for leave to appeal to the SCA. 

 

In this regard the provisions of s 21(3)(c) and (d) is of importance.   The 

relevant subsections reads as follows: 

 

“(c) The judges considering the petition may order that the 

application be argued before them at the time and place appointed, 

and may, whether or not they have so ordered –  
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(i) grant or refuse the application; or 

(ii) refer the application to the appellate division for 

consideration, whether upon argument or otherwise, 

and where an application has been so referred to the appellate 

division, that division may thereupon grant or refuse the application. 

 

(d) The decision of the majority of the judges considering the 

application, or the decision of the appellate division, as the case 

may be, to grant or refuse the application shall be final.” 

 

In the light of the provisions of the relevant subsections of the Supreme 

Court Act referred to above, we submit that the decision by the SCA to 

refuse leave to appeal is final.  It is furthermore submitted that in the light 

of the fact that the Supreme Court Act specifically provides that such a 

decision will be final demonstrates the following: 

 

33.1 The Legislature intended that the SCA has an unfettered and final 

discretion in deciding whether to grant or refuse leave to appeal; 

 

33.2 It supports the inference that a decision by the SCA to grant or 

refuse condonation is final and thus is not a Constitutional matter 

as envisaged in s 167(3) of the Constitution.   In Beinash & 
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Another v Ernst & Young & Others 1999(2) SA 116 CC this 

Court said the following: 

[29] The application for leave to appeal against the 

decision by the Supreme Court of Appeal rejecting the 

petition and the application for an order to compel that Court  

 

to hear the appeal were not pursued vigorously by counsel 

for the applicants.   This may have been prudent.   Without 

deciding these issues, it would seem that in terms of the 

legislation governing appeals to the Supreme Court of 

Appeal a decision refusing a petition for leave to appeal is 

final.” 

 

34. 

The obligation conferred upon the SCA in terms of s 173 of the 

Constitution to regulate its own process forms part of the statutory duty in 

terms of s 21 of the Supreme Court Act to decide applications for leave to 

appeal. 

 

35. 

It must be kept in mind that the procedure before the SCA, was merely an 

application for leave to reserve a question of law regarding the quashing 

which is in essence an application for leave to appeal. 
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   Judgment: SCA Vol 187 p. 18393 par. 28 

36. 

In Western Areas Ltd and Others v S 2004(8) BCLR 819 (CC) this Court 

decided with reference to the provisions of Rules 19(1) and (2) of this 

Court: 

 

“[3] These rules allow a litigant aggrieved by a decision of any 

court,  including the SCA to appeal against that decision to this 

court within 15 days of the order against which the appeal is 

directed.   It is therefore competent for an application for leave to 

appeal to be brought within 15 days of the date of a decision by the 

SCA refusing to consider the appeal on its merits.    The applicants 

can also apply for leave to appeal within 15 days of the refusal of 

an application for leave to appeal to the President of the SCA.” 

 

  At p. 820 par 3. 

 

It is submitted that Rules 19(1) and (2) of this Court only makes provision 

for an application for leave to appeal against a decision on a Constitutional 

matter. 

 

37. 
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We submit, that in the light of the fact that the application for leave to 

appeal in the SCA, was refused due to the non-compliance to the Rules of 

the SCA no decision on a Constitutional matter was made.   The decision 

that the SCA therefore made, was a decision on whether the non-

compliance with the rules should be condoned or not, which we submit is 

not a constitutional matter.   In the light thereof we submit that due to the 

provisions of s 21(3)(c) and (d) of the Supreme Court Act the State has no 

right of appeal to this Honourable Court and the decision of the SCA, in 

refusing condonation, was final. 

 

38. 

We further respectfully submit that the decision in Western Areas Ltd 

and Others v S was not correct in as far as it is inconsistent with the 

provisions of ss 20 and 21 of the Supreme Court Act and that the obiter 

remark referred to in the Beinash decision supra, is the correct 

approach.    In as far as this Court might find, that the provisions of ss 20 

and 21 of the Supreme Court Act is inconsistent with the Constitution, the 

relevant sections should be declared invalid, due to its inconsistency with 

the Constitution.   It appears from the Western Areas Ltd and Others v S 

decision that full argument on the applicability and validity of ss 20 and 21 

of the Supreme Court Act was not dealt with in argument. 
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Discretion 

39. 

It is clear from the wording of s 319 of the Act that a High Court has a 

discretion to reserve a question for the consideration of the SCA whenever 

such question of law arises and there is a request from either the 

prosecutor or the accused or of its own motion. 

 

40. 

The SCA further had a discretion to grant an order setting-aside the 

acquittal of an accused and to order a re-trial de novo before another 

judge even in the event of a finding that a question of law reserved in 

terms of s 319 of the Act should be answered in favour of the State.    

 

   Magmoed  1993(1) SA 777 A 827 H 

 

41. 

The SCA expressly found in this matter that even if their finding on the 

conspiracy question was wrong and that the question involving the 

conspiracy could be reserved in terms of s 319 of the Act the SCA would 

not exercise its discretion in favour of the State to reserve such question. 
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   SCA Judgment: Vol 187, p. 18411 par 70 

 

42. 

The SCA made this finding for the following reasons: 

 

42.1 The lapse of time – almost four years lapsed between the finding by 

the Trial Court and the application for leave to appeal. 

 

42.2 The State indicated after the judgment that they did not intend to 

appeal against the judgment at that stage but that the Minister may 

file an appeal to the SCA in terms of s 333 of the Act.    In this 

regard we wish to point out that the State did in fact proceed in 

terms of s 333 of the Act and the Minister did submit the decision to 

the SCA to determine the question for future guidance of all Courts.    

However, before the matter could be finalized and be heard by the 

SCA  the State decided not to proceed with that route. 

 

42.3 No argument had been presented at the hearing in the SCA 

regarding the interpretation of s 18(2)(a) of the specific Act.      As 

indicated above it actually went further in that the State abandoned 

all questions to be reserved including this question (question 11). 
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42.4 The evidence of the witnesses available to testify for the State on 

the charges quashed had been presented in the Trial Court on 

other charges and had in fact been rejected by the Trial Court. 

 

43. 

It is therefore submitted that before considering the merits of the State’s 

application  for leave to appeal on this issue, this Court will have to find 

the following: 

 

43.1 The State did not abandon their appeal from the TRIAL COURT 

when indicating that they consider proceeding with the procedure 

as prescribed in s 333 of the Act on this issue and do not intend to 

appeal at that stage.. 

 

43.2 The State did not abandon the appeal when stating to the SCA that 

the questions raised  (including this question) were artificial and 

that they do not request any decision thereon. 

 

43.3 The application of its procedural rules by the SCA is a constitutional 

matter and raises a question of law.  
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43.4 It is in the interest of justice that this Court should involve itself in 

questioning the exercise of the discretion by the SCA as to whether 

a litigant complied with its basic procedural rules. 

 

43.5 The SCA misdirected itself when finding that the State did not 

comply with the procedural requirements and that such non-

compliance should not be condoned.   It must be born in mind in 

this regard that the application for condonation filed by the State did 

not comply with the procedural requirements laid down in the Rules 

of the SCA either. 

 

43.6 That the exercise of the discretion by the SCA not to reserve this 

issue as a question of law in terms of Section 319, even if it was to 

be found that it involves a matter of law, is a Constitutional matter 

and further that it is in the interest of Justice that this Honourable 

Court should involve itself in the exercise of the SCA’s discretion. 

 

43.7 That the SCA indeed misdirected itself in the exercise of its 

discretion as mentioned above to the extent that the decision 

should be set aside. 
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44. 

It is only if this Court find in favour of the State on all the questions 

mentioned above, that the need will arise to have regard to the merits of 

the finding in order to establish whether leave to appeal should be granted 

to the State. 

 

45. 

We further submit that this issue has never been considered by the SCA 

and that if leave is granted to appeal the matter should in any event be 

referred back to the SCAfor consideration. 

 

46. 

It is clear from the judgment of the SCA that despite attempts by the SCA 

to assist the State in rectifying the shortcomings in its original application, 

the State, at the end of the day, still did not comply with the rules and 

procedure of the SCA. 

 

47. 

In the light of the abovementioned we submit that the SCA correctly 

refused leave to reserve this question of law. 
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D. THE EXCEPTION: 

Section 18(2) of Act 17 of 1956: 

 

48. 

At the commencement of the trial the Respondent objected to charges 31, 

36, 45, 46, 54, 55, 58, 59, 61 and 63 in terms of s 85(1)(c) of the Criminal 

Procedure Act (CPA).    With the exception of charge 59, the charges 

alleged that the Respondent conspired with numerous other persons in 

the Republic of South Africa to commit murder in terms of s 18(2)(a) of the 

Riotous Assemblies Act No. 17 of 1956 (the Act).   Section 18(2)(a) of the 

Act reads as follows: 

 

“(2) Any person who -   

(a) conspires with any other person to aid or procure the 

commission of or to commit;  or  

  (b) ................ 

any offence, whether at common law or against a statute or 

statutory regulation, shall be guilty of an offence and liable  

 

on conviction to the punishment to which a person convicted 

of actually committing that offence would be liable.” 
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49. 

The basis of the objection was that on a proper interpretation of s 2(a) of 

the Act it should be construed to the effect that the offence referred to, 

should be an offence in the Republic of South Africa, according to the laws 

of the RSA and triable within the RSA. 

 

50. 

The relevant charges alleged that the Respondent conspired to commit 

the murders in South West Africa (Namibia), United Kingdom, 

Mozambique and Swaziland. 

 

  See: Indictment Vol 3 p. 218 - 220,   228 - 230,   234 - 239, 

   241 – 243,  247 – 248  and  249 – 252 

 

It was argued on behalf of the Respondent that the meaning of an offence 

in terms of the common or the statutory law as set out in s 2(a) of the Act 

refers to offences in terms of the South African common or statutory law.   

The trial Court (TRIAL COURT) upheld the objection with regards to 

charges 31, 46, 54, 55, 58 and 61. 

 

 Judgment: Vol 174 p. 17006  
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51. 

A  common law offence of conspiracy does not exists in the South African 

law and was created by the provisions of s 2(a) of the Act. 

 

52. 

We submit that the decision to which the TRIAL COURT came in 

upholding the objection was correct and that the state cannot succeed in 

an appeal if leave to appeal is granted by this Honourable Court.    The 

submission is made on the following grounds: 

 

52.1 Section 18(2)(a) of the Riotous Assemblies Act must be interpreted 

in such a way that it is a requirement for a conviction in terms of the 

said section, that the offence which was alleged to have been 

conspired to commit, must be an offence intended to be committed  

within the RSA. 

 

52.2 If the legislature intended that the meaning of the word “offence” 

was not restricted to offences in terms of the South African 

common or statutory law it could lead to absurd results.    The 

submissions advanced on behalf of the Respondent in the TRIAL 

COURT  
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with regard to the absurdity of such an interpretation was discussed 

by the TRIAL COURT in the judgment. 

 

  Judgment: Vol 174 p. 16992 : 7 – p. 16993 : 22 

 

52.3 It is clear from the relevant charges that no reference were made to 

the application of s 18(2) of the Act in Namibia, the South African 

common law application in Namibia, offences under the Defence 

Act or crimes under Customary International Law.    The TRIAL 

COURT had to interpret the charge sheet as presented by the State 

and it is submitted that the TRIAL COURT was not entitled to infer 

the application of any such applicable laws, if so, from the 

indictment. 

 

52.4 The TRIAL COURT also made reference in its judgment of English 

as well as Canadian decisions in this regard, which supports the 

judgment of the TRIAL COURT with regards to the interpretation of 

s 18(2) of the Act. 

 

53.  

English Law: 
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The Criminal Law Act 1977 amended the law of England and Wales with 

respect to criminal conspiracy. 

 

  Criminal Law Act 1977: Chapter 45; part 1  

 

Section 1(4) of Part 1 of the Criminal Law Act reads as follows: 

 

“(4) In this Part of this Act “offence” means an offence triable in 

England and Wales, except that it includes murder notwithstanding 

that the murder in question would not be so triable if committed in 

accordance with the intentions of the parties to the agreement.” 

 

It is clear from the wording of s 1(4) of Part 1 that the position in England 

and Wales, with the exception of murder, is exactly the same as was 

found by the TRIAL COURT. 

 

54. 

In R v Cox 1968(1) ALL E.R. 410 the following was said by the Criminal 

Division of the Court of Appeal: 

 

“Unfortunately, however, he was right in this case to this extent; 

that it is the law of this country as it now stands (fortunately it is 

receiving attention by one of the law reform committees) that there 
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cannot be an indictment laid in this country for the commission of 

criminal offences abroad with the exception of murder and, I think, 

probably treason.” 

 

 

 At 412 G 

 

and 

 

“The distinction, however, between those hypothetical cases and 

this one is that there is nothing in the wording of the indictment in 

the instant case, alleging that it was any part of the intention of the 

conspirators to commit inside this country any criminal offence.   

The scope of the conspiracy is determined by the agreement of the 

conspirators.   It is quite right that if the terms of their agreement 

are such as to comprise the possibility that the crime that they 

agreed to commit may be committed inside the United Kingdom, 

then their conspiracy will be indictable in this country.” 

 

 At 412 I – 413 A 

and 
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“Let us hope that this loophole will be stopped up before many 

other criminals such as the applicant see fit to risk using it.    As the  

law stands, unfortunately, and with very bitter regret, this Court is 

bound to say that so far as the conviction of the applicant on count 

1 of the conspiracies concerned, it must be quashed.” 

 

  At 414 A 

 

 

It is obviously so, due to human nature, that it appears strange that a 

person cannot be indicted for an offence, such as those alleged in the 

relevant charges, merely because of the fact that he intended to commit 

the said offence abroad.   The question, however, to be answered is the 

correct interpretation of the relevant section. 

 

55. 

In 11 Halsbury’s Laws (Third Edition par 69) the following is said 

regarding  conspiracies: 

 

“International Conspiracies.    A conspiracy to commit a crime 

abroad is not a crime in England and Wales unless the 

contemplated crime is one for which an indictment would lie in 

England and Wales.    Where a conspiracy in intended wholly to be 



 - 36 -

carried out abroad, an indictment may lie in England on proof that 

the main purpose of the act is to produce a public mischief in 

England or injure a person in England by causing him damage 

abroad.   However, where such consequences are merely  

 

 

incidental to, rather than the object, of the conspiracy, no indictment 

lies in England.” 

 

56. 

The decision in R v Cox was subsequent to a decision by the House of 

Lords in Board of Trade v Owen and Another 1957(1) ALL E.R. 411.  

In Board of Trade v Owen the following was inter alia said with regards to 

a submission by Counsel for the Crown: 

 

“He contended that acts which were criminal at common law, such 

as murder and theft, although subsequently made statutory 

offences, were to be regarded as crimes, even if for procedural or 

other reasons they were not punishable here.    And in this category 

he sought to include ‘frauds’”. 

... 

My Lords, this argument is an attractive one and it accords to some 

extent with the views expressed by Mr. Justice Wright in the 
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passages already cited from his Law of Criminal Conspiracies and 

Agreements, where he refers more than once to acts which ‘ought 

to be’ regarded as ‘crimes’, although they may not, in fact, be 

punishable, and suggests this as the test for determining whether a 

particular conspiracy should be regarded as criminal.   But it is  

 

significant that he also considered the task of classifying the acts 

which would determine the criminality of conspiracy was one for the 

legislature.   Ideas as to what acts are mala in se vary widely in 

different periods of time and in different parts of the civilized world.   

This classification is none the less one which may still be of 

assistance in certain spheres of the law, but the criminal law 

requires the maximum degree of definition, and so uncertain a test 

as this seems to me ill-suited for the determination of the limits of 

criminality in the field of conspiracy.” 

 

At 421 B – F 

 

and 

 

“No one has ever been convicted of such a conspiracy, and, if it is 

in the public interest that such conspiracies should be triable and 

punishable here, it is, I think, for the legislature so to determine.   
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The comity of nations can hardly require the acceptance of the 

Crown’s contentions in the present case, having regard to the non-

recognition of conspiracy as a crime in Germany.   Moreover, in the  

field of field of criminal law, the comity of nations can best be 

served by treaties of extradition.” 

 

At 421 I 

 

57 

It is thus submitted that the TRIAL COURT was correct in the application 

of the provisions of s 18(2) of the Riotous Assemblies Act.    It is submitted 

that at best for the State the provisions of s 18(2) of the Act is ambiguous 

and if there is a reasonable interpretation which will avoid the penalty in 

any particular case, the Court should adopt that construction. 

 

  R v Taweel and Another supra 

   S v Voigt 1965(2) SA 749 (N) at 752 (A) 

 S v Madini and Another 1972(3) SA 187 (C) at 188 H 

 

58. 

In S v Arenstein 1964(1)  SA 361 (A) the following was said: 
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“The general rule is that actus non facut reim nisi mens sit rea and 

that in construing prohibitions or injunctions, the Legislature is 

presumed, in the absence of clear and convincing indications to the 

contrary, not to have intended  innocent violations thereof to be 

punishable.” 

 

 

At 365 C 

 

59. 

It might be argued that it appears from the provisions of s 18(2) of the 

Riotous Assemblies Act, that the Legislature either intended that it should 

be an offence within the RSA alternatively and offence in the RSA or in 

another country and further alternatively an offence in both the RSA and 

the country where it is intended to be committed.   This interpretation 

clearly indicates that there, at best for the State, is an ambiguity.   We 

submit that the restrictive approach, avoiding punishment, should be 

adopted. 

 

60. 

Canadian Law: 

Section 465(1) of the Canadian Criminal Code regulates the crime of 

conspiracy and specifically provides, in the case of murder, that a person 
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who conspires with any one to commit murder or to cause another person 

to be murdered, whether in Canada or not, is guilty of an indictable 

offence and liable to a maximum term of imprisonment for life. 

 

 Canadian Code: s 465(1)(a).    

 

 

61. 

The Canadian Code furthermore specifically provides for the following 

instances: 

 

“(3) Every one who, while in Canada, conspires with any one to 

do anything referred to in subsection (1) in a place outside Canada 

that is an offence under the laws of that place shall be deemed to 

have conspired to do that thing in Canada.”   

and 

“(4) Every one who, while in a place outside Canada, conspires 

with any one to do anything referred to in subsection (1) in Canada 

shall be deemed to have conspired in Canada to do that thing.”  

 

 Canadian Code s 465(3) and (4) 

 

62. 
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62.1 It is accordingly submitted that with reference to the English and 

Canadian Law, specific provision is made in the Legislation for a 

triable offence of conspiracy when the intention was to commit the 

offence outside the particular country, and also when the 

conspiracy is entered into outside the said country but intended to 

be committed inside the said country (Canada). 

 

 

62.2 No such provision appears in the Riotous Assemblies Act and it is 

therefore submitted that the restrictive approach that was followed 

in R v Cox was correctly adopted by the TRIAL COURT. 

 

63. 

The Trial Court furthermore correctly applied the rules of interpretation of 

Statute with reference to the decisions of R v Taweel & Another 1937 

(TRIAL COURT) 387 at 389,  S v Masemola 1972(2) SA 231 (T) at 233 C  

and  R v Milne & Erleigh (7) 1951(1) SA 791 (A) at 823 E. 

 

  Judgment: Vol 174 p. 16990 : 21 – 27 

 

64. 

Although the Trial Court did not make an order with regards to the 

amendment of charges 31, 46, 54, 55, 58 and 61, the State has at all 
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relevant times been entitled to prosecute the accused de novo on the 

basis as submitted in the Applicant’s Heads of Argument i.e. in terms of 

the Defence Act or Customary International Law read with the provisions 

of s 18(2) of the Act.   It is submitted, for that reason, the SCA correctly 

applied the law with regards to the right of the State to reserve a question 

of law against a quashing of an indictment. 

 

 Judgment:  SCA Vol. 187 p. 18407 par 62 – 70 

 

 

E. AMNESTY 

65. 

On the 19th of August 1977, by means of a proclamation in the 

Government Gazette of the RSA No. 5719 being the “Proclamation on 

Amnesty, 1998”,  the Administrator-General of the then South West Africa 

was given legislative authority  by the then President of the RSA.    

 

 S. 1 of Proclamation No 181 of 1977 

 

66. 

On the 7th of June 1989, by means of Official Gazette of South West Africa 

no. 5725, amnesty was granted to certain persons within the territory of  

SWA, which amnesty was granted in accordance with the authority of the 
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Administrator-General  (AG) granted by Proclamation 181 of 1977 referred 

to above.    Clause 2(1) of the schedule to the Proclamation dated 7 June 

1989 read as follows: 

 

  “AMNESTIE EN PERSONE TEN OPSIGTE VAN WIE DIT GELD 

 

 2(1)  Geen strafregtelike geding word na die datum van 

inwerkingtreding van hierdie Proklamasie in enige Geregshof teen 

enige persoon in sub-artikel (2) of in (3) bedoel, ingestel of 

voortgesit nie ten opsigte van ‘n misdryf wat deur sodanige persoon 

te enige tyd voor die bedoelde datum in die gebied of elders 

gepleeg is.” 

 

67. 

Section 2(2) of the Proclamation on Amnesty initially made it applicable to  

a certain category of people, which category was later extended by means 

of a further Official Gazette by means of an Administrator-General 

Government Notice No 16 which read as follows: 

 

“Kragtens subartikel (3) van Artikel 2 van die Proklamasie op 

Amnestie, 1989 (Proklamasie AG.13 van 1989) gelas ek hierby dat 

die bepalings van subartikel (1) van daardie artikel van toepassing 

is op die persone wat, terwyl hulle lede was van die Suid-
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Afrikaanse Polisie, die Suidwes- Afrikaanse Polisie en die Suid-

Afrikaanse Weermag, met inbegrip van die Suidwes-Afrikaanse 

Gebiedsmag, in die uitvoering van hulle pligte en werksaamhede in 

die gebied ‘n handeling verrig het of nagelaat het om te verrig wat 

‘n misdryf soos beoog in daardie subartikel uitmaak.” 

 

 

68. 

We submit that in the light of the contents of the charge sheet, specifically 

the charges relating to offences committed in the then SWA (Namibia) the 

amnesty as granted is applicable to the accused, more specifically as 

being a member of the then South African Defence Force.    It was 

common cause  at the trial, and as appears from the charge sheet, that 

the accused was indicted in his capacity as a member of the SADF in 

relation to the charges referring to Namibia (SWA). 

 

 Charges 31, 45, 61 and 63 

 

69. 

With regards to the exception to the charge sheet, the exception  against 

charges 45 and 63 were dismissed. 

 

  Judgment: Exception Vol 174 p. 17006. 
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70. 

The Trial Court’s judgment relating to the question of amnesty referred to 

the different proclamations and found that it is applicable to the accused. 

 

  Judgment: Exception Vol 174 p. 17001 : 9 – 17 

 

71. 

It is furthermore important to note that the State did not dispute the fact 

that the amnesty were in fact granted.   They argued that the orders that 

the accused received were unlawful, which meant that the actions of the 

accused in executing those orders were also unlawful. 

 

  Judgment: Exception Vol 174 p. 17001 : 18 – 22 

 

72. 

In this regard we refer the Honourable Court to Azanian People’s 

Organization (AZAPO) and Others v President of the RSA 1996(4) SA 

(671) (CC) where this Court said the following: 

 

“[35] I cannot, however, agree that the concept of amnesty is 

inherently to be limited to the absolution from criminal liability alone, 

regardless of the context and regardless of the circumstances.   
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The word has no inherently fixed technical meaning.   Its origin is to 

be found in the Greek concept of ‘amnestia’ and it indicates what is 

described by Webster’s Dictionary as ‘an act of oblivion’.   The 

degree of oblivion or obliteration must depend on the 

circumstances.   It can, in certain circumstances, be confined to  

 

 

immunity from criminal prosecutions and in other circumstances be 

extended also to civil liability.” 

 

 At p. 692 par 35. 

 

73. 

No argument was presented by the State in the Trial Court to the effect 

that the said legislation on the amnesty was invalid or inconsistent with 

any international laws or conventions.    With reference to AZAPO and 

Others v President of the RSA supra we submit that there were no 

grounds on which the TRIAL COURT could find that the amnesty did not 

exist. 

 

74. 

In Binga v Cabinet for South West Africa and Others 1988(3) SA 155 

(A) it was expressly found that section 38(1) of the then South West Africa 
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Constitution Act 39 of 1968, as amended, conferred extensive powers of 

legislation upon the then RSA State President. 

 

   At 178 C – E 

75. 

According to the provisions of s 140 of the Namibia Constitution all 

legislation in force prior to the independence of Namibia, remained in force 

unless repealed or amended by a Namibian Act of Parliament or until 

declared unconstitutional by a competent Court.   At the time of the 

commencement of the trial in the TRIAL COURT, it was common cause 

and not disputed by the State that the relevant proclamations were still in 

force. 

 

76. 

It is submitted that an amnesty clear the persons who qualify for such an 

amnesty of all infamy and all consequences of the offence for which it is 

granted. 

 

Phillip and Others v Director of Public Prosecutions of 

Trinidad and Tobago and Another,  Phillip and Others v 

Commissioner of Prisons and Another (1992) 1 ALL England 

Reports 665 
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77. 

Although the TRIAL COURT did not specifically state in the order that the 

exception was upheld to certain charges, based on the amnesty, we 

submit that such a definite finding would have been correct.    We further 

submit that, should this Court find that the quashing of the charges, based 

on the interpretation of s 18(2) of the Riotous Assemblies Act, was wrong, 

that the accused does qualify for the amnesty as granted and therefore 

leave to appeal should be refused with regards to the charges relating to 

crimes allegedly committed in the then SWA, referred to above. 

 
 
D. ADMISSIBILITY OF BAIL RECORD 
 
 Introduction: 
 

 

78. 

The State applies for leave to appeal inter alia against the SCA’s refusal to 

rule that the trial Court erred in disallowing the bail record as evidence 

during the trial. 

 

79. 

The State submitted in their Heads of Argument that the SCA ordered that 

the State’s appeal on the questions regarding the bail record be struck of 

the roll for two reasons: 
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79.1 It held that the question whether the argument on the admissibility 

of the bail record should have taken place before commencement 

of the trial is of purely academic interest.    

 

 

79.2 It held that the TRIAL COURT’s finding that it will be unfair to the 

accused to admit the bail record, was a finding of fact and therefore 

not capable of being reserved in terms of s 319(1) of the CPA. 

 

80. 

This Court found in the previous application for leave to appeal that the 

admissibility of a bail record raised constitutional matter and that the 

question as to the fairness of the admission of the bail record is a question 

of law and not one of fact. 

 

81. 

In view of this decision the State now submits that the three issues to be 

decided at this stage is: 

 

81.1 Firstly the question as to whether the trial Court’s ruling on the 

admissibility if the bail record was right or wrong.     

 

 81.2 If wrong whether the error was material; 
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 81.3 Finally if material what the appropriate remedy is. 

 

82. 

We submit that before dealing with any of the questions raised by the 

State the matter should be put in its proper perspective and should be 

decided as to whether the State is still entitled to rely on this ground and 

therefore to apply for leave to appeal on this ground. 

 

83. 

As indicated above and mentioned in the judgment of the SCA, 

Ackermann, at the outset told the SCA that the State does not rely on any 

of the questions raised in terms of s 319 of the CPA, but that the State rely 

solely on their Constitutional right of appeal against the refusal of a trial 

judge to recuse himself under certain circumstances.     He further stated 

that the questions raised (obviously including the question as to the 

admissibility of the bail record) were artificial,  “gekunsteld”, en were only 

raised to substantiate the State’s submission that the Trial Court was 

biased.   When requested by the SCA to indicate what his prayer for aid 

from the SCA was, he only requested the following order: 
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“dat rekusering wel ‘n regsvraag daarstel en op grond van die 

getuienis bevind word dat die agbare verhoorregter hom moes 

rekuseer.” 

  

   See: SCA Judgment: p. 168 C 

 

84. 

Ackermann did not request any decision or order from the SCA regarding 

the refusal by the Trial Court to admit the bail record as evidential matter, 

to the contrary he indicated that the State did not request such decision or 

order.   As mentioned above no argument was presented on behalf of the 

State on the question of the admissibility of the bail record. 

 

85. 

The SCA indicated during argument by Ackermann that at that stage only 

an application for leave to appeal was before the SCA and that the State 

on Ackermann’s submission did not need leave to appeal.    The view 

expressed by the SCA was that the State should then proceed with the 

Appeal by filing a notice of appeal and the record of the proceedings 

necessary to decide on the issue.    It must be borne in mind that there 

was not a record of the proceedings before the SCA and that the intended 

constitutional appeal submitted by the State could not be heard at that 

stage. 
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86. 

It was under those circumstances that the SCA did not call upon counsel 

on behalf of the accused to make any submissions on inter alia the 

admissibility of the bail record.    

 

87. 

We submit that the State in fact abandoned their application for leave to 

appeal/appeal on the aspect of the admissibility of the bail record and that 

they should not be permitted to apply for leave to appeal against the 

decision of the SCA in this regard.   We submit that the SCA’s decision in 

this regard was purely obiter under the abovementioned circumstances 

and did not form the basis of the decision. 

 
 

  Approach by Court: 

88. 

We submit that two material legal issues arise in dealing with the 

admissibility of the bail record to wit: 

 

88.1 The onus was throughout on the State to proof that the record was 

admissible as evidential material.   The State therefore had the 

onus to proof that the admittance of the record would not infringe 

on the accused’s right to a fair trial.     
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88.2 Ultimately fairness is an issue which has to be decided upon the 

facts of each case and the trial judge is the person best placed to 

take that decision: 

 

“[13] In any democratic criminal justice system there is a 

tension between, on the one hand, the public interest in 

bringing criminals to  book, and, on the other, the equally 

great public interest in ensuring that justice is manifestly 

done to all, even those suspected of conduct which would 

put them beyond the pale.   To be sure, a prominent feature 

of that tension is the universal and unceasing endeavour by 

international human rights bodies, enlightened legislatures 

and courts to prevent or curtail excessive zeal by State 

agencies in the prevention, investigation or prosecution of 

crime.   But none of that means sympathy for crime and its 

perpetrators.   Nor does it mean a predilection for technical 

niceties and ingenious legal stratagems.   What the 

Constitution demands is that the accused be given a fair 

trial.   Ultimately, as was held in Ferreira v Levin, fairness is 

an issue which has to be decided upon the facts of each 

case, and the trial Judge is the person best placed to take 

that decision.” 
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   Key v Attorney-General, Cape Provincial Division, A.O. 

   1996(4) SA 187 CC 196 par 13 

 

It was also found by this Court in the Key-decision supra that an Applicant 

is not entitled to an order from the Constitutional Court that evidence 

secured as a result of searches and seizures will be inadmissible in 

criminal proceedings against him.   He must raise such objection at the 

trial and it will then be for the trial judge to decide whether fairness 

requires the evidence to be excluded. 

 

   Key v Attorney-General: par 14 

 

89. 

Guidelines for the admissibility of a bail record during trial has been 

provided by this Court in S v Dlamini and Others 1999(4) SA 623 CC. 

 

“The trial court must decide whether it is a valid objection, based on 

all the peculiar circumstances of the particular case, not according 

to a blanket rule that would throw out good and fair evidence 

together with the bad. Thus, in Dlamini there can be no 

conceivable objection to the trial Court having taken into account 

what the accused had said when pressing his bail application.   

Then again, if the case against Schietekat should ever be 
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reinstituted, the trial court will have to decide whether it would 

render the trial unfair to include the transcript of the bail application.   

The mere fact that such evidence might cogently corroborate a 

single identifying State witness would not be decisive in deciding 

fairness, but the fact that the prosecutor was allowed to range 

unchecked may. 

     

[99]   Provided trial courts remain alert to their duty to exclude 

evidence that would impair the fairness of the proceedings before 

then, there can be no risk that evidence unfairly elicited at bail 

hearings could be used to undermine accused persons’ rights to be 

tried fairly.   It follows that there is no inevitable conflict between s 

60(11B)(c) of the CPA and any provision of the Constitution.   

Subsection (11B)(c) must, of course, be used subject to the 

accused’s right to a fair trial and the corresponding obligation on 

the judicial officer presiding at the trial to exclude evidence, the 

admission of which would render the trial unfair.   But it is not only 

trial courts that are under a statutory and constitutional duty to 

ensure that fairness prevails in judicial proceedings.   The 

command that the presiding judicial officer ensure that justice is 

done applies with equal force to a bail hearing.   There the 

presiding officer is duty bound to ensure that an accused who 
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elects to testify does so knowing and understanding that any 

evidence he or she gives may be admissible at trial.” 

 

 

 Factual background: 

 

90. 

It appears that on behalf of the State reliance is placed on two alleged 

mistakes by the Trial Court in their attack on the TRIAL COURT to indicate 

that he was wrong when he refused to allow the bail record on the one 

hand and that he further infringed on the State’s alleged Constitutional 

right to a fair trial on the other hand, to wit: 

 

90.1 The fact that the Trial Court allowed argument on the admissibility 

of the bail record before the State formally applied to submit such 

record as evidence. 

 

90.2 The fact that the Trial Court ruled against the admissibility of the 

bail record on the basis that admittance would infringe on the 

accused’s right to a fair trial. 
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91. 

For purposes of argument we intend dealing with both these “mistakes” 

simultaneously in this chapter. 

 

92. 

The background of the bail application was the following: 

 

92.1 Members of the Office for Serious Economic Offences (OSEO) 

were instructed during 1992 to investigate certain allegations of 

commercial misconduct relating to the management of the financial 

affairs of a top secret project of the South African Defence Force on 

chemical and biological warfare (Project Coast) against the 

accused.  

 

92.2 One Advocate Fouchè of OSEO was in charge of the investigation, 

assisted by various members of the South African Police also 

attached to OSEO. 

 

92.3 Advocate Fouchè conducted an extremely widespread investigation 

over 4 to 5 years involving inter alia questioning the accused on 

various occasions totalling 39 (thirty nine) days of questioning 

altogether.     
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92.4 It may be mentioned at this stage that OSEO was an investigation 

office formally created in terms of the Investigation of Serious 

Economical Offences Act, No 117 of  1991.    In terms of the Act all 

persons were obliged to testify when required to do so and to 

answer all relevant questions.    A witness/suspect was obliged to 

answer even incriminating questions and the refusal to do so would 

constitute an offence in terms of that Act. 

 

92.5 The accused was not legally represented during the questioning by 

OSEO. 

 

92.6 During October 1997 Fouchè and his team arrested the accused on 

various charges of fraud, alternatively theft.    A preliminary charge 

sheet was handed to the accused during his arrest consisting of 11 

(eleven) charges.    It may be mentioned that these charges were 

substantially the same charges that were subsequently put to the 

accused at his trial.     (In the commercial part.)  

 

92.7 In view of the preliminary charge sheet provided to the accused it 

was accepted by the parties at the start of the bail hearing that the 

charges involves schedule 5 (of the CPA) offences and that the  
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accused therefore had to adduce evidence, which would satisfy the 

Court that the interests of justice require his release on bail.     

 

 Section 60(11) of the Criminal Procedure Act No. 51 of 

 1977 

 

92.8 The practical effect was therefore that the accused had to start and 

was effectively the first witness to testify in the proceedings. 

 

92.9 Fouchè, who conducted the investigation against the accused for 

the previous approximately 5 (five) years appeared on behalf of the 

State in opposing the bail application by the accused.     

 

 Statutory developments relevant to the issue: 

 

93. 

We submit that it is of relevance to have regard to the statutory position 

relevant to bail applications at the time of the bail hearing and also of the 

developments subsequent to the bail hearing of the accused, but before 

his trial started. 
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94. 

As mentioned s 60(11) of the CPA applied at the time of the bail hearing, 

with the effect that the accused had to adduce evidence to show that it 

was in the interest of justice to grant him bail. 

 

95. 

It is important to note that s 60(11B)(c) of the CPA did not apply at the 

time of the bail hearing but subsequent to the bail hearing and before the 

trial commenced the CPA was amended to provide as follows: 

 

“60(11B)(c):   The record of the bail proceedings, excluding the 

information in paragraph (a) shall form part of the record of the trial 

of the accused following upon such bail proceedings:  Provided that 

if the accused elects to testify during the course of the bail 

proceedings the court must inform him or her of the fact that 

anything he or she says, may be used against him or her at his or 

her trial and such evidence becomes admissible in any subsequent 

proceedings.”   
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96. 

The first question that arose at the outset of the trial was whether s 60

 (11B)(c) would apply to the trial in these circumstances.  

 

97. 

It is further of importance to note that s 60(14) of the CPA did not apply at 

the time of the bail hearing.   It was only provided for in an amendment 

that came in effect, after the bail hearing.   S 60(14) provides as follows: 

 

“Notwithstanding anything to the contrary contained in any law, no 

accused shall, for the purposes of bail proceedings, have access to 

any information, record or document relating to the offence in 

question, which is contained in, or forms part of, a police docket, 

including any information, record or document which is held by any 

police official charged with the investigation in question, unless the 

prosecutor otherwise directs:  Provided that this subsection shall 

not be construed as denying an accused access to any information, 

record or document to which he or she may be entitled for purposes 

of his or her trial.” 
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98. 

We submit that it is important to bear in mind that before the enactment of 

s 60(14) of the Act it was the general practice that the police docket 

containing the State’s case was provided to an accused at the stage of 

bail applications.    Only the names of police informers and in certain 

instances the names of sensitive witnesses and evidence about police 

methods were withheld. 

 

 

 Dilemma of the defence during preparation and at commencement of 
trial: 

 

99. 

As will be indicated in more detail hereinafter the record of the bail hearing 

of the accused was lengthy.   Fouchè on behalf of the State cross-

examined the accused at length on the merits of the case against him. 

 

100. 

A further complicating factor was the fact that Fouchè throughout the 

cross-examination made use of the record of the OSEO enquiry referred 

to above and further obviously used his knowledge obtained when 

questioning the accused over a period of 39 (thirty nine) days previously. 
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101. 

It was therefore material for the defence to obtain a ruling as to whether 

the record  of the bail proceedings formed part of the trial record or 

whether it would be admitted as evidence in the trial.     If it was found to 

form part of the record or would be admitted extensive preparation would 

have been necessary, not only on the contents of the record but also on  

 

the evidence in the OSEO enquiry in order to get a proper perspective of 

the evidence and to ensure for instance that facts allegedly obtained from 

the OSEO inquiry, and put to the accused during cross-examination, were 

in fact correct and fair. 

 

102. 

It was under these circumstances that the defence requested the State 

some months before the trial was to start to indicate their view on the 

question as to whether the bail record formed part of the trial and whether 

they intended relying on the record during the trial. 

 

 

103. 

When the State indicated in writing that they indeed intended making use 

of the bail record at the trial, notice was given to the State that the defence 

would seek at an early stage a ruling from the TRIAL COURT on the 
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question whether the bail record would indeed form part of the trial record 

and/or the admissibility of such bail record at the trial. 

 

 Proceedings in Court prior to argument on status of record of bail 
hearing: 

 

104. 

At the start of the proceedings Mr. Pretorius, one of the four prosecutors 

on behalf of the State, indicated that the defence filed an objection against 

certain of the charges involving allegations of conspiracy to commit 

murder. 

 

105. 

Pretorius further requested a postponement for 1 week in order to prepare 

for argument relating to the objection. 

 

  Volume 4 p. 255 : 23 to 25 

 

106 

The request by the State for time to prepare argument on the objection 

lead to the practical situation that approximately 1 week of Court time set 

aside for the trial would have been wasted. 
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107 

In order to minimize the waste of time it was submitted on behalf of the 

defence that argument on the admissibility of the bail record should be 

heard during that week: 

 

“MNR CILLIERS:   Ek wil net ‘n verdere, u het die opmerking 

gemaak of daar nie iets is wat nuttig gedoen kan word nie.    Ons 

submissie ons het dit ook alreeds geopper met Mnr Ackermann en 

dit is ‘n gedeelte waarby hy relevant of sy gedeelte van die 

klagstaat relevant is.  Daar is vir ons kennis gegee in Juniemaand 

dat die Staat beoog om die getuienis van die beskuldigde afgelê 

tydens die borgaansoek wat gely het tot hierdie verhoor, in te 

handig as deel van die rekord en as deel van die bewysmateriaal 

voor u.   Ons het daarna eers mondeling en daarna skriftelik aan 

mnr Ackermann bevestig dat ons submissie sal wees dat hulle nie 

geregtig is tot die inhandiging nie.   Alternatiewelik dat in soverre 

die huidige artikel 60(11)(B)(c) daarvoor voorsiening maak.” 

 

  Volume 4 p. 260 : 25 to p. 261 : 6 
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108 

It was appreciated that strictly speaking it would be more appropriate to 

have argument and judgment on the dispute as to the admissibility of the 

transcript of the bail record after plea. 

 

  Volume 4 p. 262 :  6 to 11 

 

109 

The practical situation was, however, that the plea proceedings had to 

stand down till the finalization of argument by Pretorius and a ruling on the 

objection a week later. 

 

110 

Ackermann expressed the initial view that the State was dominus litis in 

the case and it was therefore for the State to decide how to proof its case. 

 

111 

The Court read s 60(11)(B)(c) into the record and expressed the view that 

the transcript of the bail record would form part of the trial record unless 

excluded and that the onus to exclude it rests on the defence. 

 

  Volume 4 p. 264 : 23 to p. 265 : 13 
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112 

Ackermann then accepted the preliminary view expressed by the Court: 

 

“MNR ACKERMANN:   In daardie geval, u edele, kan ons die 

aangeleentheid dan hanteer indien my geleerde vriend dit uitsluit. 

  HOF:   Is u tevrede dat hy dan die beginlas dra om te begin praat? 

  MNR ACKERMANN:   Korrek, u edele.” 

 

  Volume 4 p. 266 : 2 to  7 

 

113 

It was indicated at this stage that the defence was prepared to proceed 

immediately with argument on this issue and Ackermann, on behalf of the 

State, expressly stated that there was no objection to argument regarding 

this issue at that stage: 

 

“MNR CILLIERS:   Ek is gereed om aan te gaan kan ek net vir u 

vermeld, maar die aanduiding wat ek het is dat my geleerde kollega 

dalk nie gereed gaan wees nie 

HOF:   Kom ons hoor wat sê mnr Ackermann. 
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MNR ACKERMANN:   My geleerde vriend is gereed, maar die 

Staat is nie gereed om hierdie aangeleentheid nou te argumenteer 

nie.    Ek het geen beswaar as hy nou sou argumenteer nie.” 

(Our underlining.) 

 

 Volume 4 p. 268 : 21 to 27. 

 

114. 

It was under these circumstances that the Court allowed argument on this 

issue before the accused pleaded to the charge sheet. 

 

115. 

It is also of some relevance to indicate that after the completion of 

argument by both parties the Court reserved judgment on the dispute.   

Judgment was only delivered on this issue subsequent to the plea and 

evidence of certain witnesses in the trial. 

 

116. 

Judgment on this dispute was only delivered after commencement of the 

trial and just before the evidence of General Knobel.    General Knobel 

was one of the main witnesses on behalf of the State giving evidence 

relating to the fraud charges against the accused. 
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117. 

Under these circumstances it is submitted that the decision of the trial 

Court to hear argument on the admissibility of the transcript of the bail 

proceedings before the accused pleaded, was clearly a practical 

arrangement in order to utilize the available Court time productively.     

 

 

 The OSEO evidence 

 

118. 

On behalf of the State it is submitted that the State wrongly conceded in 

the TRIAL COURT that the OSEO evidence introduced at the bail hearing 

and the cross-examination based on it would be inadmissible at the trial 

because it was rendered inadmissible by s 5(8) of the OSEO Act.    The 

State during the trial proceedings submitted that those inadmissible 

portions of the bail record could be excised from the record. 

 

119. 

We do not agree with the present submission on behalf of the State that 

the concession was wrongly made.   We, however, submit that it is not 

relevant at this stage as to whether the concession was wrongly made. 
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120. 

The State then proceeded, despite objections, to file the full bail record 

before this Honourable Court and deal in their argument on the materiality 

of the bail record referring to the full record, thus inclusive of the OSEO 

evidence incorporated in the bail record. 

 

121. 

The practical position is, however, that the full bail record would never 

have been put before the TRIAL COURT or any subsequent Court even if 

the trial judge ruled in favour of the State on the admissibility issue. 

 

122. 

The State therefore base their argument on evidence and evidential 

matter that would never have been part of the admitted evidence, either 

before the TRIAL COURT or any subsequent Court. 

 

123. 

Clearly the State is not entitled to refer to facts contained  in the bail 

record the way they did whilst it is common cause that it would never have 

been part of the evidential matter before the TRIAL COURT or this Court. 

 

 

 



 - 71 -

124. 

We therefore submit that the approach of the State is fundamentally 

flawed in this regard and further that this Honourable Court is not in a 

position to evaluate the submissions made on behalf of the State, as we 

do not know from the record what part of the bail record the State intended 

to use, had they been allowed to by the TRIAL COURT.  

 

 

 Was the “error” material? 

 

125. 

On behalf of the State it is submitted that the State could have relied on 

the bail record for two purposes, namely to rebut a defence raised by the 

accused and secondly to attack the credibility of the accused. 

 

126. 

To indicate the relevance and importance of the bail record at the trial the 

State largely rely on the allegation that the accused did not mention the 

“financial principals” in evidence at the bail application, whereas he 

testified during the trial that the “financial principals” assisted him in his 

endeavours to bust sanctions and obtain the technology and substances 

necessary for the SADF’s CBO project. 
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127. 

The State further refers to certain companies and submit that the evidence 

by the accused regarding his involvement in these companies during the 

bail proceedings differed from his evidence during trial.     

 

128. 

The conclusion that the State then reach is that: 

 

“Had the bail record been admitted into evidence, it would have 

caused doubt on the accused’s testimony that he had no interest in 

the relevant companies.   This might have had a material impact on 

the outcome of the criminal trial.” 

(Our underlining) 

 

   Applicant’s Submissions: Vol II par 290 

 

129. 

We submit that the State’s submissions in this regard is flawed and that 

the starting point of the State is wrong and not consistent with the facts of 

the case.   
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130. 

It is submitted on behalf of the State that the essence of the fraud charges 

against the accused was that he had been involved in a top secret project 

of the SADF known as PROJECT COAST.   They further submit that by 

virtue of the secret nature of the project, extensive use had been made of 

front companies.     The further submission is that the accused had 

fraudulently abused his position of trust in order to have large amounts of 

money paid by the SADF to these companies in which he had a personal 

interest.    These payments, according to the submission, were not utilized 

for the benefit of PROJECT COAST but were used to further the 

accused’s personal interest.    In the result the State submit the accused 

had enriched himself at the expense of the State by fraudulent means. 

 

131. 

It is submitted that this interpretation of the charge sheet by the State is 

defective and does not accord with the allegations in the charge sheet. 

 

132. 

We submit that on a proper interpretation of the charge sheet and 

evaluation of the evidence submitted by the State on these charges it will 

be clear that reference to financial principals is clearly perefiral and of very 

little value, if any. 
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133. 

We submit that the crux of the commercial charges were as follows: 

 

133.1 The accused misrepresented to the SADF that he required an 

amount of money to obtain certain equipment, technology or 

substances. 

 

133.2 The request was granted and the money was made available by 

the SADF. 

 

133.3 The accused did not intend to in fact obtain the equipment, etc and 

never did.   His request was therefor based on a misrepresentation. 

 

134. 

The real issue was therefor if the equipment etc had in fact been obtained 

or not.   If not the State’s case was proven.   If, however, the State did not 

succeed in proving that, then the accused had to be acquitted.  

 

135. 

To illustrate our submissions in this regard we will deal with the charges in 

general and then with charge 1 by way of example in more detail.    
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 Commercial Charges : General 

 

136. 

When evaluating the commercial charges against the accused and the 

question as to whether the availability of the bail record during cross-

examination of the accused would have made any material impact on the 

trial it is material to have regard to the following evidence by State 

witnesses led by the State on these charges. 

 

137. 

From the evidence of State witnesses we submit that the following is 

evident: 

 

137.1 There were proper control mechanisms in the Project to ensure that 

Project money was properly dealt with. 

 

137.2 All equipment, substances and technology that the accused had to 

obtain were in fact obtained and received in the Project. 

 

137.3 The accused did not personally receive Project money or any 

personal financial benefit from his involvement in any of the 

companies mentioned by the State. 
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138. 

At the outset it is of importance to note that the State’s case was to the 

effect that the accused in fact misappropriated ALL the money available in 

the Project to obtain equipment, substances and technology from 

overseas.    The effect, according to the State’s submissions was therefor 

that no money was available to develop a CBW ability for the SADF in the 

relevant time.    The submissions were directly contradicted by the 

evidence of State witnesses to the effect that the Project was a huge 

success. 

 

139. 

The evidence of General Knobel, the Surgeon-General of the SADF and 

the Project Leader of Project Coast is of significance: 

 

“Nou generaal ek wil hê ons moet kortliks vervolgens kyk na die 

doelwit bereiking in die projek.   U het by geleentheid onder eed 

hierdie projek beskryf as ‘n fenomenale sukses, kan u dit onthou?  -

-  Ja dit is so. 

Staan u nog steeds by daardie getuienis van u?  --  Ja u edele.   Ek 

het by herhaling dit of persoonlik aan die betrokke staatshoof of 

aan komitees wie ek moes voorlig, insluitende die 

Waarheidskommissie, dit gesê dat wat bereik is  deur die projek  
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was ‘n nasionale bate van strategiese belang vir hierdie land en wat 

ter [ten] alle koste behou moet word.” 

(Our underlining) 

 

   Knobel: Vol 15 p. 1334 : 18 - 27: 

 

140. 

With reference to control measures in the project to ensure that project 

money was properly spent and handled General Knobel said the following: 

 

“Generaal, ek wil hê ons moet ook ‘n bietjie kyk na 

kontrolemaatreëls.   Die indruk wat ek kry is dat daar gesuggereer 

word dat daar maar ‘n laat maar gaan houding ingeneem is deur 

die KBK en/of die Weermag en/of die ouditeringspanne ten aansien 

van die projek en my indruk van die situasie is dat dit beslis nie so 

was nie.   Daar was ‘n behoorlike kontrolemeganisme rakende die 

Projek.   Sou u met my saamstem?  --  Ja natuurlik.” 

  

  Knobel: Vol 15 p. 1346 : 25 to 

         P. 1347 : 2 
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141. 

With reference to the question as to whether equipment, substances 

and/or technology that the accused had to obtain for the Project were in 

fact obtained and delivered, various State witnesses involved in the 

Project testified on behalf of the State that in all instances such 

commodities had indeed been obtained and delivered to the Project.   

General Knobel’s evidence is significant in this regard: 

 

“As ek geweet het ons het ‘n vermoë en daar moes dan verdere 

detail daaroor verskaf word of beplan word rondom ‘n bepaalde 

operasie dan sou ek vir die projekoffisier gevra het sal hy my 

bystaan om hierdie beplanning te doen volgens die beskikbare 

uitrusting wat ons het en dan het dit gebeur en om die vraag te 

antwoord ek kan my nie aan een geleentheid herinner wat daar na 

my teruggekom is en waar daar gesê is die behoefte kon nie 

bevredig word nie. 

MNR CILLIERS:   Byvoorbeeld die deteksie-apparaat.  --  Dit is 

korrek.   Dit was ‘n dringende behoefte dat ook Unita en 

Spesmagte wat in Angola was, deteksie-apparaat kry en u 

terugvoer was positief gewees dat daar geen probleme daarmee is 

nie.  --  Dit is korrek.   Ek het ook so getuig gedurende die loop van 

die week. 
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En dan net om by die agbare hof se vraag aan te sluit, want dit is 

die kern van die situasie, generaal, u het nooit die indruk gekry met 

die terugvoering dat daar ‘n tegnologie of toerusting moet 

beskikbaar wees en dan kry u terugvoer maar dit was nie daar nie.  

--  Nee, dit is korrek.” 

 

 Knobel: Vol 15 p. 1375 : 14 to  

     p. 1376 : 2 

 

142. 

Theron, the private auditor from the firm Coopers Theron, who acted as 

external auditors for the Project, also confirmed in this regard that he was 

satisfied that every commodity that had to be obtained had indeed been 

delivered: 

 

“Tot aan die einde van die Projek, was die Kroatiese transaksies 

iets wat u nog opklaring wou hê.   Kom ons laat dit buite rekening, 

maar was u ook tevrede gestel en was daar nooit ‘n klagte of ‘n 

suggestie of ‘n suspisie by u dat van die goedere wat aangekoop 

en gelewer moes word, is nie gelewer nie en die geld is 

wanaangewend.  --  Dit is korrek.” 
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  Theron: Vol 60 p. 5746 : 19 to 24  

 

143. 

Brigadier Pfeil was at all relevant times a senior accountant involved in 

special audits and stationed at the Chief of Staff Intelligence of the SADF 

who acted as internal auditor for the project.    His evidence in this regard 

is also of significance: 

 

“U was te alle tye sekerlik geregtig om as u onseker is oor ‘n aspek 

of as u ontevrede was oor ‘n spesifieke spanderingsbewys wat aan 

u voorgelê word, was u sekerlik geregtig uit hoofde van u pos as ‘n 

senior rekenmeester by Spesiale Audits verbonde aan Hoof van 

Staf Inligting om aan te dring om ‘n item te sien?  --  Korrek. 

En in soverre dit nie gebeur nie, was dit u keuse aangesien u 

tevrede was met dit wat aan u voorgelê is dat daar ‘n behoorlike 

spandering was?  --  Korrek. 

U is nooit deur iemand weerhou om dit te doen nie?  --  Nee. 

U het alle samewerking gekry wat u gevra het?  --  Ja. 

... 

Daarom klink dit vir my was al u verslae wat u aan generaal Knobel 

gegee het, positief en net ‘n bevestiging dat alles loop 100% wat dit 

moet loop?  --  Korrek. 

... 
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Maar u het toegang gehad het tot verskeie mense wat by 

 hierdie projekte betrokke is?  --  Ja. 

En daar was nooit ‘n suggestie dat iets nie ontvang is wat 

aangekoop moes word nie.  --  Nee, nie volgens my nie. 

Daar was nie ‘n suggestie van enigiemand dat hier staan nou ‘n 

faktuur, sulke toerusting moes aangekoop gewees het, maar ons 

sien nie die toerusting nie.  --  Nee. 

Want as daar so iets was, sou u dit seer sekerlik opgevolg het?  --  

Ja. 

 

  Copy of Extract: See Annexure “A”  

 

144. 

The evidence of Mr. Van Heerden, an auditor in the employ of the Auditor-

General involved with the Project, was also very significant in this regard: 

 

“Nou u was te alle tye tevrede gewees dat die projek behoorlik 

hanteer word.   Geen probleme met die geld nie tot in 1993?  --  Op 

die basis van die oudit opinies, ja. 

Wel op alle basisse.   U basis was nou hoofsaaklik lyk vir my mnr 

Theron se verslae, maar u het geen suggestie gehad van enige  
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iemand, hetsy Theron of iemand anders dat hier iets fout met die 

projek is nie tot in 1993?  --  Ja. 

Dit het selfs in 1991 gegeld toe daar sekere – in 1992 is daar 

sekere beweringe gemaak waarvan u kennis gekry het en wat HSI 

dan ook van kennis gekry het.   U en HSI het dit bespreek en daar 

is toe ondersoeke gedoen, is dit reg?  --  Dit is korrek.” 

 

   Van Heerden: Vol 64 p. 6094 : 25  to 

          p. 6095 : 5 

 

Van Heerden testified further about the results of the investigation referred 

to above: 

 

“Theron kom terug, HSI kom terug, HSAW kom terug en sê hulle 

kan geen probleme vind nie.   Volgens hulle is alles in orde gevind.  

--  Dit is korrek. 

Nie net dit nie, soos u vermeld in paragraaf 43.4 van u 

eedsverklaring:   ‘alle voorrade en uitrusting aangekoop via die 

projek deur die SAW ontvang was’.  --  Dit is korrek 

Nou wat sê dit vir u?   Dat aankope gekontroleer is, dit is soos dit 

vir my lyk?  --   Dat die aankope wat soos deur mnr Peet (Pierre) 

Theron aangedui was dat dit wel in ontvangs geneem was, ja.” 
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   Van Heerden: Vol 64 p. 6096 : 16 – 25 

 

and 

 

“En as hulle een item gevind het wat verkoop (gekoop) moes 

gewees het wat nie gekoop is nie sou hulle ten hemele geskreeu 

het?  --  Dit is korrek. 

Na hierdie ondersoek op ouditvlak en op vlak van HSI en HSAW is 

daar nie ‘n enkele geluid wat gemaak word van iets wat gekoop 

moes word is nie gekoop nie?  --  Dit is korrek. 

Op die inligting soos op daardie stadium aan hulle bekend was, ja. 

Hulle was nie beperk tot enigiets nie.   Hulle kon enige aankope 

gaan kontroleer wat hulle wou.  --  Nee, ek stem met u saam, dit is 

so. 

Die lekker deel daarvan natuurlik is op daardie stadium is die goed 

nie vernietig nie, die dokumentasie bestaan nog, die laboratorium 

toerusting is nog daar.   Hulle kan gaan kyk, en het waarskynlik 

gaan kyk   Die ‘cams’ is waarskynlik nog daar.   Peptied 

sintetiseerder is nog daar.   Almal is nou tevrede.   Dit is mos wat 

gebeur het op grondvlak en in realiteit, is dit nie so nie?  -  Dit is 

korrek, ja. 
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Nou kom die politici soos wat dit hulle goeie reg deur die eeue is en 

hulle besluit ons versnel aankope en direk daarna vernietig ons 

alles en sommer die dokumentasie ook.   Dit is hier wat op 

praktyksvlak gebeur het, op grondvlak gebeur het, is dit nie so nie?  

--  Dit is so, ja. 

Nou is die dokumentasie nie meer beskikbaar nie.   Die 

laboratorium toerusting is nie meer beskikbaar nie, die 

grondstowwe is vernietig.   Nou is dit baie moontlik, indien nie 

onmoontlik (sou) ‘n mens met ‘n suspisie daarna kyk om te bewys 

maar hier is die goed of hier was die goed nie, is dit nie so nie?  --  

Dit is korrek.” 

 

   Van Heerden: Vol 64  p. 6097 : 22 to 

           p. 6098 : 19 

 

145. 

Of much significance is also the fact that all the State witnesses who were 

involved in the management of the companies referred to by the State in 

their Heads of Argument to wit the WPW group of companies, the Wisdom 

group of companies and the BRCI group of companies testified expressly 

that the accused never received any money from these companies.     
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145.1 Webster was the American lawyer in control of the WPW 

companies registered in the Cayman Islands and managed in the 

United States of America.   His evidence was the following: 

 

“Q:  Well, while we’re at that point, and before we take the 

adjournment, I – you certainly didn’t try to create the 

impression that Dr. Basson ever received any remuneration 

for any of his activities, like in the Merton-house situation; is 

that correct? 

A:  I do not believe that there was any instance where there 

was an amount paid to Dr. Basson that was called a salary 

or compensation or anything that I’m aware of out of any of 

the funds of any of the companies.” 

 

    Webster: Vol 85 p.7877 : 13 - 23  

 

146. 

Marlow,  a South African lawyer testified on behalf of the State that he was 

the person in control of the South African group of companies referred to 

as the Wisdom group of companies that were later known as the BRCI 

group of companies.   His evidence in this regard is as follows:: 
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“Die indruk wat ek gekry het, en ek mag verkeerd wees, sê vir my 

of dit die doel was van u getuienis, was dat u gesuggereer het dat 

die beskuldigde via die Aries Trust sekere voordele ontvang het 

van BRCI, gelde ontvang wat nie terugbetaal is nie.   Was dit die 

suggestie wat u probeer laat het of is ek maar net fyngevoelig.  --  

Nee, dit was nie my suggestie nie mnr Cilliers.: 

 

   Marlow: Vol 100 p. 9114 : 11 – 16 

 

 and 

 

“Sal u dan met my saamstem dat soos u daar sit kan u nie vir sy 

edele sê dat daar ‘n sent verskuldig is deur Aries Trust aan BRCI 

nie?  --  Dit is korrek. 

Basson het nie vir hom ‘n sent voordeel getrek uit die, uit BRCI 

deur bemiddeling van Aries Trust nie.  Dit wat hy geleen het, het hy 

terugbetaal met rente.  --  Dit lyk so, ja. 

Terwyl ons die punt is, u het nie enigsins as ek u reg verstaan het, 

dat dr. Basson op ‘n ander wyse vir homself finansiële voordele 

bewimpel het deur gelde vir homself toe te eien deur BRCI nie.   

Maar kom ons stel dit sommer duidelik dit is nie u getuienis dat Dr  

Basson enigsins vir homself geld gevat het uit BRCI nie op enige 

wyse.  --  Ehm, nee, dit was nie my getuienis nie. 
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   Marlow: Vol 100 p. 9121 : 8 – 23 

 

147. 

One Dr. Chu was a chemical expert and involved in the Swiss company 

referred to as Medchem Forshungs that was involved in the Project and in 

certain of the actions by the accused to obtain commodities on behalf of 

the project.    His evidence in this regard amounts to the following: 

 

“.... it is quite clear that there is no suggestion from yourself that Dr. 

Basson firstly benefitted from Medchem Forshungs.   Is that 

correct?  --  That is correct. 

... we can tell his lordship unconditionally without any problem 

whatsoever Dr. Basson never received personally one cent from 

the operations of Medchem Forshungs?  --  Not from Medchem 

Forshungs directly, no that is correct. 

The only person who benefitted financially was yourself?  --  Yes 

and no.   Ultimately I had to pay, I meant benefitted, if you mean by 

working you benefit, yet I get a salary because I did the work.   I 

don’t believe that anybody works for anybody else without being 

paid.” 

 

   Copy of Extract: See Annexure “B” 
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148. 

Viljoen, the predecessor of Marlow and the person in the financial control 

of the Wisdom group of companies in South Africa referred to all the 

companies in the group and confirmed that the accused never derived any 

financial benefit from any of these companies.   His conclusion is 

significant: 

 

“Ons sal by hulle almal kom, maar in die praktyk nooit ‘n sent wins, 

nooit ‘n sent in dr. Basson se sak nie.   Dit weet ons.  --  Dit is 

korrek.” 

 

   Copy of Extract: See Annexure “C” 

 

149. 

Also Messrs. Van Remoortere and Zimmer the persons involved in the 

European companies who assisted the project in obtaining commodities, 

confirmed that the accused never obtained any financial benefit or 

dividends of any nature from the European companies involved in the 

project: 
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“Now the interesting part is that he never received any profit-

sharing in Charburn.  --  Nor did the others. 

He never received profit-sharing in Blackdale.  --  No because 

Black was owned by Charburn therefore if Blackdale had made a 

profit it would have been first sent to Charburn and then distributed 

to the shareholders there. 

He never received any profit-sharing in Technotek.  --  Obviously 

not.  Again because the shareholders were Van Remoortere and 

Charburn.   If Technotek had distributed, which he did, dividends, it 

went back to Charburn or to Van Remoortere and from Charburn if 

Charburn had distributed dividends Dr. Basson would have 

received a third. 

He never received any profit-sharing in Protecnique.  --  Of course.  

For the same reason. 

So if we go back to the old saying that the proof of the pudding lies 

in the eating what we can tell his lordship Basson never received 

any profit-sharing whatsoever in any of the companies that you 

have been involved with.  --  Because Charburn never distributed 

dividends.” 

 

  Copy of Extract: See Annexure “D”  
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and 

 

“But for years and years millions of rands were in fact distributed to 

Charburn and Basson never received a sent.  --  No-no, it is not 

millions and millions of rands. 

What happened is that since we were only working as, Eh, on, on 

the funds of the whole group was provided first by a down payment 

and second by money re-injected by Charburn and because the 

companies, all the companies were in growth, all of them, we badly 

needed cash and there was never room to distribute dividends at 

that  time. 

Mr. Van Remoortere a couple of million rands have been distributed 

via Technotek to Charburn, not so?  --  I, I cannot remember the 

figures, yes.” 

 

   Copy of Extract: See Annexure “E” 

 

 

Charge 1: 

150. 

The crux of charge 1 reads as follows: 
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`Deurdat die beskuldigde gedurende Maart 1988 tot Mei 1994 en te 

of naby Pretoria in die distrik van Pretoria, wederregtelik, valslik en 

met die opset om te bedrieg: 

1. Voorgegee en aan die Geneesheer-generaal en/of aan die 

Koördinerende Beheerkomitee (hierin na verwys as die 

“KBK”) en/of aan die Ouditeur-generaal en/of aan die Projek-

Ouditeur en/of aan die Suid-Afrikaanse Weermag (hierin na 

verwys as die “SAW”) en/of aan persone betrokke by die 

bestuur en/of finansiële administrasie van Projek Coast 

(hierin na verwys as die “Projek”): 

(a) dat ‘n bedrag van R1 542 840 Britse Pond (hierin na 

verwys as die “£”) wat gedurende Maart 1988 vanuit 

die fondse van die Projek en/of die Staat betaal is ... 

as teenprestasie vir wetenskaplike uitrusting wat 

vanaf Buffham bekom is vir die voordeel van die 

Projek;  

 en/of 

(b) dat die bogemelde bedrag aldus aan Buffham betaal 

is as teenprestasie vir uitrusting wat in ‘n operasionele 

laboratorium aangewend is te Spesiale Magte 

Hoofkwartier;  

en/of 
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(c) dat daar as teenprestasie vir die bogemelde betaling 

sekere uitrusting tot voordeel van die Projek ontvang 

is;: 

 

    Indictment: Vol 1 p. 3 

 

151. 

In the summary of substantial facts in terms of s 144(3)(a) of the CPA the 

crux of the charge was also clearly stated by the State: 

 

“3. Die beskuldigde het in die skriftelike opdrag vir die 

oorplasing van voormelde fondse voorgehou dat die betaling 

plaasvind as betaling vir “wetenskaplike uitrusting vir 

operasionele aanwending. 

4. In latere mededelings het die beskuldigde die gemelde 

voorstelling aangevul en voorgehou dat die betaling aan 

Buffham plaasgevind het as betaling vir sensitiewe uitrusting 

wat in ‘n operasionele laboratorium by die Hoofkwartier van 

Spesiale Magte te Pretoria aangewend is.   Die uitrusting 

sou onder andere uit ‘n plofstofmenger, masjineeruitrusting, 

vorms ensovoorts bestaan. 
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5. Buffham het in werklikheid geen uitrusting ten opsigte van 

hierdie fondse gelewer nie.” 

 

   Summary of Facts: Vol 2 p. 133 

 

152. 

It is clear from the charge sheet and substantial facts provided by the 

State that the basis of the charge against the accused is that he 

misrepresented to the Defence Force that he intended obtaining certain 

laboratory equipment for use in an operational laboratory at Special 

Forces HQ. 

 

153. 

The State then proceeded to allege in the charge sheet that the accused 

never intended to obtain or obtained any such laboratory equipment 

mentioned above: 

 

“Terwyl in waarheid en in werklikheid die gemelde beskuldigde toe 

hy voorgegee het soos vermeld en/of versuim het om te openbaar 

soos voormeld en wel geweet het: 

“(a) dat die bogemelde bedrag nie aan Buffham as teenprestasie 

vir uitrusting betaal is nie; 
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  en/of 

(b) dat daar nie sodanige wetenskaplike uitrusting vanaf 

Buffham vir die voordeel van die Projek bekom is nie; 

  en/of 

(c) dat daar nie sodanige uitrusting vanaf Buffham bekom is wat 

in ‘n operasionele laboratorium te Spesiale Magte 

Hoofkwartier aangewend is nie;” 

 

   Indictment: Vol 1 p. 6 

 

154. 

In the summary of substantial facts it is stated as follows: 

 

“8. Die Projek en/of die Staat het geen voordeel uit die betaling 

van die bogemelde fondse ontvang nie.” 

 

   Summary of facts: Vol 2 p. 33 

 

155. 

It is therefor clear that the material question at the end of the case was 

whether the State proved beyond a reasonable doubt that such laboratory  
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equipment had not been obtained and delivered as represented for use in 

the operational laboratory at Special Forces HQ, 

 

156. 

When evaluating the evidence it appears to be overwhelmingly clear that 

such laboratory equipment had in fact been obtained by the accused and 

used in the laboratory at Special Forces HQ to the advantage of the 

project. 

 

157. 

The accused testified in detail regarding this laboratory, the obtaining 

thereof as well as the use thereof as part of the program of Project Coast. 

 

158. 

It is further of substantial importance that the State witnesses called by the 

State during the trial confirmed the existence of this laboratory and use of 

such equipment obtained through Buffham to the advantage of the 

Project.    We refer to the following evidence presented by the State during 

the trial: 

 

158.1 At the outset it must be emphasized that the State led no evidence  
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suggesting that there was no such laboratory created by the 

accused at Special Forces HQ. 

 

158.2 One of the material and probably the most important witnesses the 

State called with reference to the fraud charges was General 

Knobel.    He was the direct commander of the accused.    His 

evidence with reference to the existence of an operational 

laboratory within the project was the following: 

 

“Goed soos die reaksie van ‘n substans onder bepaalde 

hittes, rakleeftyd van substanse, hoe so ‘n substans sou 

reageer as hy vermeng word met ‘n bepaalde 

ontbrandingsmeganisme, etcetera, etcetera, dit is alles 

aspekte wat in hierdie pirotegniese navorsing bepaal moes 

word.   --  Dit is korrek, u edele.   Ek het ook getuig ek het dit 

‘n bietjie anders uitgedruk.   Ek het gesê die fisiese, 

chemiese en termiese uitwerking op die substans. 

Dit is korrek, dit was u getuienis.   So u sal met my 

saamstem dat dit absoluut vasstaan dat daar was ‘n 

behoefte vir so ‘n laboratorium ten einde hierdie navorsing 

van die chemiese- en biologiese oorlogvoering tot ‘n logiese 

konklusie te voer  --  Ja, natuurlik. 
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Die volgende stap, generaal, is dan die vraag of daar hierdie 

toetse gedoen is, sal u met my saamstem dat daar is wel 

sulke toetse gedoen.  --  Ja daar is sulke toetse gedoen, ja. 

 

Dit is my instruksie, generaal, en ek meen u het dit ook al 

bevestig in getuienis elders daardie navorsing het inderdaad 

so ver gevorder dat daar al prototipes tot op die prototipe 

stadium gevorder is van afleweringstelsels.  --  Ja dit is 

korrek. 

Waarskynlik die enigste rede hoekom daar toe nie 

voortgegaan is met die grootskaalse vervaardiging van of 

met die grootskaalse verwapening nie, kom ons noem dit so, 

is waarskynlik ‘n politieke besluit om nie voort te gaan nie.   

Sou u daarmee saamstem?  --  Ja, dit is korrek u edele.” 

 

 Knobel: Vol 16 p. 1432 : 20 –  p. 1433 : 15 

         

Dit is inderdaad die punt net om dit duidelik te stel, generaal, 

die punt wat ek wil maak is, dit is nie omdat daar ‘n 

onvermoë was by die Projek of dr. Basson om die 

verwapening te doen nie, die rede dat die verwapening nie 

plaasgevind het nie, was bloot die verandering van die 

benadering in die konvensie.  -  Dit is korrek. 
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Om die waarheid te sê die navorsing het sover gevorder, die 

prototipe was bevredigend gemaak en sou daar nou kon 

voortgegaan word met grootskaalse verwapening as dit nie 

was vir die verandering in die benadering nie.  --  Dit is 

korrek. 

Die noodsaak vir so ‘n laboratorium is ook ‘n koste-aspek, 

generaal, is my instruksies want sulke afleweringstelsels is 

baie duur in sommige gevalle en ‘n mens kan nie hierdie 

honderde of selfs duisende toetse met werklike 

afleweringstelsels doen nie.   Dit sal net te duur wees.   

Daarom doen ‘n mens dit in ‘n hoogsgespesialiseerde 

laboratorium onder laboratoriumtoestande, want dit werk aan 

die einde baie goedkoper uit as wat jy dit in die werklike 

situasie sou toets.  --  Ja, dit is korrek.    

Generaal, die kort en lank hiervan, u sal dan met my 

saamstem dat dit ‘n absoluut gegewe was dat daar was 

êrens ‘n hoogsgespesialiseerde laboratorium beskikbaar vir 

Project Coast om hierdie toetse te doen?  --  Ja, dit is 

korrek.: 

(Our underlining.) 
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Knobel: Vol 166   p.1434 : 15 – p. 1435 : 18  

 

159. 

Mr. Theron, the senior partner in Coopers Theron Auditors and the 

external auditor for the project also testified that he had knowledge of the 

laboratory at Spes Kop  (Special Forces HQ outside Pretoria).   His 

evidence was the following: 

 

“So wat ons kan aanvaar mnr Theron is dat tot u kennis, hoewel u 

dit nie self gesien het nie maar in al hierdie aksies was daar tot 

einde 1992 of begin 1993 ‘n laboratorium van die Projek by Spes 

Kop.  --  Dit is korrek. 

Tydens die verloop van die Projek en dit was ook by die 

aankoopstadium van die toerusting van die Projek, sê u in u 

verklaring dat Phaal (Pheil) wat spesiaal aangestel was om te sorg 

vir die doelmatig(e) aanwending van die SAW fondse en as interme 

ouditeur van spesiale projekte, dat hy hierdie laboratorium ook 

geïnspekteer of geoudit het en dat hy vir u tevrede gestel het oor 

die aanwending van hierdie uitbetaling ..... 

Ja.  Ek probeer u nie vasvra (ni)e.   Ek wil net kyk wat het ons op 

rekord.  --  Nee, ek, ek besef dit.   Ek, ek het dit, as dit daaroor 

gaan dan bevestig ek weer eens. 
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So u weet daar was ‘n laboratorium gewees en Phaal [Phei] het in 

elk geval die oudit gedoen destyds met die aanwending van die 

geld en teruggerapporteer aan u dat na afhandeling van my 

werksaamhede is hy tevrede met die aanwending van die betaling.  

--  Dit is korrek.” 

 

Theron: Vol 60  p. 5763  : 17 -  p. 5764 : 15  

 

160. 

Dr. Koekemoer, a chemical expert in the employ of the project and 

working at Delta G, the chemical facility for the project testified about the 

necessity of such operational laboratory and the fact that the testing and 

development referred to by General Knobel was not done at Delta G as 

they did not have the proper facilities for such work. 

 

“Pirotegniese toetsing is baie ingewikkelder as dit.  --  Ek sou so 

aanvaar, ja. 

By Delta G het u maar uself besig gehou met pirolise toetsing tot ‘n 

mate.   U was nie betrokke by pirotegniese ontleding en toetsing 

van stowwe nie?  --  Nee. 

 

 

 



 - 101 -

Die pirotegniese ontleding en toetsing van stowwe is op ‘n ander 

plek gedoen as by Delta G.   Stem u saam?  --  Ek neem so aan.   

Ek dra nie kennis daarvan nie.   Wel, dit moes gewees het, want 

Delta G het nie daardie fasiliteite gehad nie.  --  Ons het nie oor die 

fasiliteite beskik nie. 

Hoogs gespesialiseerde toerusting en fasiliteite was nodig 

daarvoor.  Sou u daarmee saamstem?  --  Ek sal daarmee 

saamstem. 

..... 

Net om dit in perspektief te stel dat sy edele miskien ‘n beter 

agtergrond daarvan het, as ‘n mens nou hierdie stowwe het, soos u 

dan nou hierdie Baxil-stof verskaf, dan is daar nog ‘n baie lang en 

ingewikkelde ontledings- en toetsingsprosedure, analise-prosedure 

nodig voordat mens dit kan verwapen op groot skaal.   Sou u 

saamstem?  --  Ja. 

Met verwapening bedoel ons dat ‘n mens ‘n hoeveelheid van 

daardie stof in ‘n granaat sit ten einde dit te kan aflewer dan op so 

‘n oproerige skare sodat dit daar kan ontbrand en dan die gewenste 

uitwerking op hulle het.   Stem u saam dit is die verwapening van 

die betrokke stof?  --  Ja. 

Maar om by daardie fase uit te kom, is daar nou nog baie aspekte 

wat ondersoek moet word wat baie gesofistikeerd is synde watter 
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tipe van plofstowwe of ontbrandingstowwe moet ‘n mens gebruik in 

hierdie afleweringsmetode?  --  Dit is korrek. 

Hoeveelhede?  --  Ook korrek. 

Om dan te kyk hoe sou hierdie byvoorbeeld Baxil ... reageer as jy 

hom laat verbind met ‘n spesifieke tipe van plofstof wat hom 

aflewer?  --  Ja. 

Want dit kan wees dat volgens die pirolise analise en verslae het jy 

hier ‘n ideale skarebeheermiddel wat die oomblik as jy hom laat 

vermeng met sekere tipes van plofstowwe, dan kan die gasse wat 

hy afgee, dalk die teenoorgestelde uitwerking hê en dit alles moet 

geanaliseer word.  --  Dit is heel moontlik, maar ons het nooit sulke 

tipe van toetse, pirolise toetse gedoen op ‘n oppaksel [Baxil] nie. 

Nee, korrek.   Maar dit moes gedoen gewees het.   Dit was 

noodsaaklik daardie tipe van pirotegniese toetse voordat ‘n mens 

dit kan toepas en gebruik op skoubeheer (skarebeheer).  --  Ja, 

want dit sou dan verseker dat jy minstens ‘n veilige middel het en 

nie ‘n litale middel nie.” 

 

  Copy of Extract: See Annexure “F” 
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161. 

Even the forensic expert who assisted the State in the investigation 

against Basson for almost 7 years prior to the commencement of the trial, 

Mr. Bruwer agreed to the following: 

 

161.1 There was an equipped operational laboratory at Spes Kop. 

 

161.2 No other funds than the amount referred to in charge 1 was ever 

requested by the accused or provided to the accused in order to 

obtain the equipment for such laboratory: 

 

“MNR CILLIERS:  Maar u het aanvaar daar was ‘n 

laboratorium in die relevante tyd:  --  Ek het aanvaar daar 

was ‘n laboratorium. 

Aangekoop en gebruik.  --  Ek lei af dit was gebruik.   

Generaal Knobel sê so.   Ek het nie self ..... (tussenbei). 

Aangekoop en gebruik.  --  Wat bedoel, laboratorium of 

toerusting aangekoop? 

Toerusting aangekoop en gebruik.  --  Wel, ek aanvaar daar 

moes toerusting in die laboratorium gewees het, maar weer 

eens kan dit nie koppel met hierdie transaksie nie.” 
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 Bruwer: Vol 32 p. 3170 : 3 – 12 

 

“Dit gaan moeilik maar dit gaan, mnr Bruwer.   Nou waar het 

die geld vandaan gekom het u toe gedink vir die 

laboratorium?  --  Ek het geen idee nie.   Al wat ek sê is my 

bevinding is dat dit onwaarskynlik is dat dit hierdie fondse 

kan wees.” 

 

   Bruwer: Vol 32 p. 3179 : 19 – 22 

 

“HOF:  Maar mnr Bruwer sou dit dan nie, ek weet nie ek ek 

aanvaar dit is seker  nie prakties moontlik nie, maar sou dit 

dan nie ten einde u getuienis hieroor konklusief te maak, 

nodig gewees het vir u om al die projekfondse te vat en na te 

gaan wat alles aangevra is en of dit verkry is en of dit nie 

verkry is nie?   Ek weet nie.   Ek vra vir u.  --  U edele, met 

betrekking tot buitelandse betalings, het ek al die groot 

bedrae geïdentifiseer en dit behandel.   Die enigste ander 

moontlikheid sou dan wees om dit op die begrotings van 

heel waarskynlik Delta G of RNL of van die ander te 

kanaliseer, maar my fokus was op hierdie spesifieke 
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buitelandse betalings en groter bedrae en kon nie een van 

die ander betalings dan vind wat so aangewend is nie. 

MNR CILLIERS:  Die rede daarvoor, daar was nie sulke 

betalings nie soos generaal Knobel gesê het.   Daar was 

slegs een keer geld gevra en gegee vir die vestiging van ‘n 

laboratorium.  --  Ek verstaan generaal Knobel het so gesê 

Dit strook met wat u nou net sê.   Dit is wat u ook gevind het.   

--  Ja, dit is so met betrekking tot die buitelandse betalings.” 

 

 Bruwer: Vol 32 p. 3180 : 20 -  p. 3181 : 9 

 

“U bevestig dat daar was net een versoek vir fondse vir die 

vestiging van so ‘n laboratorium en een keer voldoen aan so 

‘n versoek vir geld vir die vestiging van die laboratorium.  --  

Die versoek gaan slegs oor uitrusting.   Die verduideliking 

daarna sê dit was gevestig in die laboratorium by Spes Kop 

wat vernietig is, u edele. 

Kan ons dit net kort stel?   Aanvaar u daar was ‘n hoogs 

gespesialiseerde laboratorium by Speskop in die relevante 

tyd?  --  Ek aanvaar daar was so ‘n laboaratorium.   Hoe 

gespesialiseerd, sou ek nie weet nie. 

Uit dr Koekemoer en generaal Knobel se getuienis, mnr 

Bruwer, stel ek aan u dit staan vas en dit sluit ook aan by  
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generaal Neethling se getuienis dit was ‘n hoogs 

gespesialeerde laboratorium.  --  As hulle so sê, dan 

aanvaar ek dit so. 

Aanvaar u dit so?  --  Ja, maar ek kan dit nie onafhanklik 

bepaal nie. 

Want hy is vernietig.   Ons weet dit.  --  Presies. 

En stem u saam dat u kon geen fondse gevind het wat 

beweerdelik aangevra of aangewend is vir die vestiging van 

daardie laboratorium behalwe die wat u verwys in aanklag 

1?  --  Dit is korrek.” 

   (Our underlining.) 

 

  Bruwer: Vol 32  p. 3181 : 19  -  p. 3182 : 9 

 

162. 

Dr Steyn the successor of Basson as project officer of this project 

mentioned in a letter dated the 10th of August 1993 the following: 

 

“(d) dat die verwapeningsproses uitgevoer is in uiters geheime 

Weermag laboratoriums.” 

 

 Exhibit BS2 to the trial 
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163. 

One Commandant De Bruyn testified on behalf of the State that he was 

involved in the destruction of the chemical equipment and substances of 

the project at the end of 1993 before the general election in 1994.     The 

Defence Force in fact loaded the chemical substances and equipment 

including the prototypes referred to above in freight aircraft and dumped it 

in the sea. 

 

164. 

Various other witnesses testified as to their knowledge of the project 

laboratory at Special Forces HQ near Pretoria.   It was also common 

cause during the trial that the State had consulted with General Joubert, 

the commanding officer of Special Forces who had his personal office in 

the same building than the operational laboratory referred to above and 

chose not to call General Joubert as a witness.  

 

165. 

It is therefor overwhelmingly clear that the State did not proof their case on 

charge 1 against the accused.   It is further clear that reference to any 

financial principals is periferal. 
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166. 

We further submit that the same holds true for all the other commercial 

charges that were levelled against the accused at the trial.   If necessary 

we will address this Honourable Court at the hearing to indicate that even 

on the version presented by the State it was absolutely clear that the 

equipment, substances and technology, mentioned in the charge sheet, 

the accused had to obtain for the project had indeed been obtained with 

the funds made available by the SADF for the purpose. 

 

167. 

We therefore submit that the availability of the bail record to the State for 

purposes of cross-examination would have made no material difference. 

 

168. 

It must be borne in mind that the State had to proof beyond reasonable 

doubt that such equipment, substances and technology had not been 

obtained by the State.     We do not understand on what basis it could 

ever be argued that the accused’s version that he indeed obtained all 

these equipment, substances and technology could be rejected as not 

reasonably possibly true under circumstances where the material 

witnesses called on behalf of the State themselves testified that such 

commodities had indeed been obtained by the accused.    They further  
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confirmed that no other funding was made available to the accused in 

order to obtain such commodities. 

 

169. 

We therefore submit that the exclusion of the bail record was of no 

material consequence in the case and even if it was to be found that the 

trial judge faulted in this regard it could not lead in law to the setting aside 

of the trial. 

 

 

 Facts relied on by the State to indicate that the “error” was material: 
 

170 

As already indicated the State in their submissions relied on the whole bail 

record without exclusion of any part thereof.   The whole record was 

despite objection on behalf of the accused put before this Court and 

expressly relied on. 

 

171 

It is also significant that the benchmark of the State in their submissions is 

to submit that had the bail record been admitted into evidence it: 
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“might have had a material impact on the outcome of the criminal 

trial.” 

  (Our underlining.) 

  

   Applicant’s Submissions: Vol 2 p. 168 par 236.5 

 

172 

We submit that the State’s reliance on the fact that the so-called financial 

principals were not mentioned is again incorrect.   Throughout in the bail 

application the accused testified that Webster, when registering the 

relevant companies acted on instructions or at the request and with the 

knowledge of a German person and maybe other clients as well. 

 

   Bail Record: Vol 189 p. 18554 : 6  – p. 18556 : 7  

 

During the trial this German person was identified as one Mr. Dreier, an 

East German agent from Europe and in fact one of the financial principals.   

The fact that the term financial principals were not used does not, with 

respect, detract in any way from the evidence of the accused that certain 

clients of Webster were in fact involved and to some extent in effective 

control of these companies.   In this regard his evidence during the bail  
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application does not differ in any material way from his evidence during 

the trial. 

 

173. 

It was further clearly the evidence of the accused during the bail 

application that he in fact visited the Cayman Islands with Webster in 

order to investigate the incorporation of the WPW companies.   On 

investigation he found that the  Cayman Islands comply with the 

requirements of the financial principals: 

 

“Het enige van daardie besoeke verband gehou met die stigting 

van ‘n WPW-maatskappy?  --  Een van daardie besoeke het 

verband gehou met die evaluasie wat ek gemaak het of sodoende 

opset soos wat in die Caymin-eilande bestaan, sou voldoen aan 

ons sekeringsvereistes en aan ons behoefte om ‘n kanaal te skep 

waardeur die Duitser sy aktiwiteite kon verbloem.” 

 

Bail Record: Vol 189 p. 18559 :. 28 – p. 18560 : 3 

 

174. 

It is also significant to bear in mind that the accused expressly testified in 

evidence in chief during the bail proceedings that he prefer not to provide  
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detailed answers on the merits of the case but that he accept for purposes 

of argument that the State has a prima facie case against him.    We 

submit that the fact that the accused did not provide full details of the 

financial principles at that stage under the mentioned circumstances does 

not detract in any way from his credibility.     

 

175. 

We further submit that the State’s submission that the availability of the 

bail record  might have had an impact on the trial is therefore clearly 

wrong and does not constitute proper grounds for setting aside the 

proceedings.  

 

 

G. BIAS  

Introduction: 

 

176. 

Shortly after the trial started the State complained that the trial judge was 

biased.   An application for his recusal brought by the State was refused.  
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177. 

After refusal of the application the State requested time to consider their 

position and have discussion with the National Director of Public 

Prosecutions. 

 

178. 

After some delays the State proceeded with the case without any 

indication as to any steps they intend to take as a result of the judgment 

on the recusal application. 

 

179. 

After the final judgment in the case the State requested the Trial Court to 

reserve certain questions in terms of s 319(1) of the CPA also involving 

the bias issue. 

 

 

180. 

Probably the most important question of this issue that should be 

addressed at the outset is whether the State is entitled to rely on bias at 

the end of the day. 

 

 

 



 - 114 -

181. 

This Court addressed a letter to the parties on the 1st of April 2004 

indicating the direction that the parties should specifically address this 

Honourable Court on this question. 

 

182. 

In the submissions on behalf of the State it is submitted that the question 

reserved by the TRIAL COURT is whether there was bias at the end of the 

day and therefore it follows that the State would be entitled to rely on facts 

subsequent to the 4th of February 2000.   The submission is based on the 

fact that the question sought to be reserved by the State was not limited to 

bias at February 2000 and further the wording of the question that the 

TRIAL COURT reserved. 

 

183. 

We respectfully submit that the submission on behalf of the State is clearly 

wrong and that the record clearly indicates that the provisional question 

reserved by the Trial Court was limited to facts prior to the application for 

recusal. 
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Background: 

 

184. 

As will be indicated infra the State in fact understood the question that was 

provisionally reserved correctly as limited to events prior to the 4th of 

February 2000.   The State therefore specifically applied for leave to 

appeal to the SCA to broaden the question and to allow the State to 

proceed on the wider basis i.e. to include events subsequent to the 

application for refusal.    

 

185. 

Of cardinal importance on this issue is the fact that the State then 

expressly abandoned the application for leave to appeal as far as question 

1 is concerned – Question 1 being the question dealing with the attempt to 

broaden the State’s right in order to allow them to rely on bias at the end 

of the day. 

 

186. 

In the original application to reserve questions of law in the TRIAL 

COURT, the question was formulated as follows: 
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“1. Of die Agbare Hof regtens gefouteer het deur nie te rekuseer 

op grond van partydigheid en vooruit beoordeling nie.” 

 

 Application to Reserve Questions of Law:  

Vol 201 p. 20427 par 1 

 

187. 

The State at the same time applied in the alternative for leave to appeal 

against the TRIAL COURT’s refusal to recuse in terms of the Constitution. 

 

 Application to Reserve Questions of Law:  

Vol 201 p. 20429 : 11 – 13 

 

188. 

The State subsequently filed additional grounds in the Application for the 

Reservation of Questions of Law for the purpose of amplifying the 

application for leave to appeal in terms of the Constitution. 

 

Additional grounds to the Application for the 

Reservation of Questions of Law: Vol  210 p. 20452 

. 
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189. 

In the judgment of the TRIAL COURT on the application to reserve 

questions of law, the TRIAL COURT dealt with the different applications in 

its judgment. 

 

  TRIAL COURT Judgment, Application for Leave to 

Appeal: Vol 187 

p. 18352 – p. 18354: 

  p. 18354 : 7 – p. 18356 : 3 

190 

It is clear from the judgment on the leave to appeal by the TRIAL COURT, 

that the question of law that was provisionally reserved with regards to the 

recusal, was limited to events prior to February 2004, as appears from the 

following extract from the said judgment: 

“Omdat my persoonlike beskouing ter sprake is en my persoonlike 

toepassing van die regstoets wat geld by aansoeke om rekusering 

meen ek dat dit verkeerd sou wees om te sê dat daar geen 

vooruitsig is dat ‘n ander hof ‘n ander mening daarop kon nahou nie 

en meen ek dat dit in belang van geregtigheid is dat die Staat wel ‘n 

geleentheid moet kry om die argumente aan die Hoogste Hof van 

Appèl voor te dra, d.w.s. as die Staat nie in ieder geval nou belet is 

om dit te doen nie vanweë die versuim om vroeër ‘n aanduiding te  
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gee dat die Staat eventueel gaan vra vir ‘n verwysing van die 

aangeleentheid ingevolge artikel 319 na die Hoogste Hof van Appèl 

nie  ... 

 

Dit is weliswaar so dat ek met al die applikant se klagtes oor my 

optrede gehandel het en dat ek aangaande elke klagte tot die 

slotsom gekom het dat dit ongefundeerd was.   Aan die ander kant 

egter het ek die toets vir rekusering soos uiteengesit in President of 

the RSA V SARFU, supra op 175 B – G en S v Roberts, supra op 

924 E tot 925 C, toegepas.   Toe ek dit gedoen het meen ek dat ek 

tot ‘n regskonklusie aan die hand van die feite gekom het.    Ek het 

naamlik bevind dat daar nie redelike gronde bestaan het waarop ‘n 

redelike persoon ‘n suspisie van vooroordeel sou gehad het nie.    

Dit is ‘n regsdefinisie van die relevante toets.   Ofskoon die Staat 

dus nie geregtig is om die feitlike bevindings aan te veg nie is die 

toepassing van die reg op die feite ‘n regsvraag.    Dit is nie ‘n geval 

waar die hof aan die hand van bewese feite die afleiding gemaak 

het dat ‘n verdere feit noodwendig bestaan het of nie bestaan het 

nie, soos byvoorbeeld of ‘n beskuldigde bewus was daarvan dat sy 

handeling tot die dood van die oorledene kon gelei het nie.  .... 
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Om die vraag of die Staat nie belet is daarvan om nou weer eens 

die punt van rekusering te opper nie te beantwoord benodig die 

Hoogste Hof van Appèl nie ‘n oorkonde nie.   My uitspraak destyds, 

vergesel van ‘n transkripsie van die getuienis van Bruwer wat op 4 

Februarie 2000 gelewer is, tesame met die finale uitspraak en 

hierdie uitspraak bevat al die inligting wat benodig word om daardie 

punt te besleg.   Om te verhoed dat onnodige koste bestee word 

aan die voorbereiding van ‘n oorkonde wil ek dan aanbeveel dat die 

Hoogste Hof van Appèl die saak, indien dit so sou ontwikkel, in 

twee fases aanhoor.   Gedurende die eerste fase behoort slegs 

ondersoek te word of die Staat in die lig van die feit dat die Staat 

nie gevra het vir ‘n verwysing van die hof se weiering om sigself te 

rekuseer as ‘n regsvraag na die Hoogste Hof van Appèl nie en die 

Staat deeglik bewus was van wat die voortsetting van die saak 

behels het, nou toegelaat behoort te word om op hierdie laat 

stadium daardie regspunt te opper.   Indien die punt teen die Staat 

beslis word behoort dit die einde van hierdie saak te wees.   ..... 

 

Indien die punt egter ten gunste van die Staat beslis word dan 

ontstaan die vraag of my weiering om te rekuseer regtens korrek  
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was.    Daardie bevinding is gemaak gedurende Februarie 2000.   

Dit word gesê dat ek toe al reeds vooroordeel gemanifisteer het 

deur voordat gepleit is te luister na die verdediging se versoek om 

die toelaatbaarheid van die oorkonde van die tweede 

borgverrigtinge te argumenteer en na die argument te luister en toe 

juis voordat gen. Knobel kom getuig het te bevind dat die Staat nie 

geregtig is om daardie oorkonde te gebruik nie.  Ek het die redes 

vir daardie bevinding volledig gegee en wil niks daarby voeg nie.  

Indien daardie uitspraak voor die hof van appèl is dan kan daardie 

hof beoordeel of die uitspraak getuig van vooroordeel of nie.    Ek 

beplan dan ook om die regsvrae rondom daardie aspek na die 

Hoogste Hof van Appèl te verwys vir beredenering.   Aangesien ek 

die oorkonde vir die borgverrigtinge ter insae gehad het voordat ek 

uitspraak oor die aangeleentheid gegee het meen ek dat daardie 

oorkonde ook deel van die oorkonde behoort te wees wat die hof 

van appèl behoort te hê indien en wanneer die weiering om te 

rekuseer beoordeel word.” 

(Our underlining.) 

 

TPA Judgment: Application for Leave to Appeal: 

  Vol 187 p. 18362 : 4 – 18364 : 18 
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The following order was made by the TRIAL COURT: 

 

“2. Vir doeleindes van die beslissing van bogemelde regsvraag 

moet die volgende dokumente die oorkonde vorm: Die uitspraak 

oor die toelaatbaarheid van die borgoorkonde.    Alle ander 

uitsprake wat tot op 4 Februarie gegee is.   Die uitspraak waarin die 

rekusie-aansoek oorweeg en van die hand gewys is tesame met ‘n 

transkripsie van Bruwer se getuienis, slegs soos gegee op 4 

Februarie 2000.   Die finale uitspraak wat gegee is op 11 April 2002 

en hierdie uitspraak.   Sodanige ander stukke as wat die Hof van 

Appèl mag vereis. 

 

3. Slegs indien die regsvraag in 1 hierbo ten gunste van die 

Staat uitgelê, word die volgende verdere regsvrae na die Hoogste 

Hof van Appèl verwys vir beantwoording: 

 

(a)  Of die hof regtens fouteer het deur te bevind dat die aspekte 

geopper deur die Staat as aanduidend van vooruitberegting 

en partydigheid nie sodanig was dat dit ‘n redelike suspisie 

van partydigheid by ‘n redelike litigant of ‘n redelike aanklaer 

sou gewek het nie.” 

(b) ... 
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(c) ... 

 

4. Vir die doeleindes van die beantwoording van die vrae in 3 

hierbo moet die volgende dokumente die oorkonde vorm:  Die 

dokumente genoem in 2 hierbo.   Die klagstaat en die opsomming 

van die wesenlike feite.   ‘n Transkripsie van die getuienis van die 

getuies Wiese, Larsen, Kirstein, Knobel en Bruwer.   Slegs 

bewysstukke wat in getuienis met daardie getuies behandel is en in 

besonder Bruwer se verslag Bewysstuk “F1”. 

 

   TRIAL COURT Judgment: Application for Leave to 

Appeal: 

Vol 187  p. 18370 15 – p. 18371 : 21 

 

191. 

The TRIAL COURT further refused the application, apart from the one 

question that was reserved and the three questions that were provisionally 

reserved. 

 

TRIAL COURT Judgment: Application for Leave to 

Appeal: 

 Vol  210 p.18372 par 5 
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192. 

In the judgment the Trial Court expressly found that the State does not 

have a right to appeal on this issue based on the whole case. 

 

   TRIAL COURT Judgment: Application for Leave to 

Appeal: 

   Vol 210 p. 18363 : 5 – 13 

 

193. 

We therefore submit that it is clear that the TRIAL COURT never reserved 

or provisionally reserved a question of law with regards to the recusal, 

based on any event pursuant to 4 February 2000. 

 

194. 

It is clear that the State also understood the question reserved by the Trial 

Court to be limited and therefore included a question in the application for 

leave to appeal to the SCA in an attempt to broaden the question in order 

to entitle the State to argue bias at the end of the day.  Question 1 read as 

follows: 

 

“Die vraag of die agbare verhoorhof regtens gefouteer het deur nie 

te rekuseer in Februarie 2002 op grond van partydigheid en 

vooruitbeoordeling nie. 
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... 

1. Die Staat is voornemens om die bogenoemde rekuserings- 

vraagstuk onder twee hoofde te behandel naamlik: 

• die gebeure wat plaasgevind het voor Februarie 2000; en 

• die gebeure wat plaasgevind het nadat die verhoorhof sy 

uitspraak ten opsigte van rekusering gelewer het.” 

 

SCA : Application for Leave to Appeal: 

Addendum Vol 204 p. 19809 : 1 - 10 

 

195. 

The State during argument in the SCA indicated that they do not rely for 

purposes of the question in terms of s. 319 of the CPA on events 

subsequent to February 2000.   They further expressly abandoned the 

question insofar as reliance was put on such subsequent events. 

 

196. 

The SCA dealt with the reserved question of law as well as the 

provisionally reserved questions of law and the application for leave to 

appeal in the following manner: 
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196.1 The SCA for all practical purposes, ignored the question of law 

reserved by the TRIAL COURT, being whether the State was 

barred to apply for the reservation of a question of law at that late 

stage with regards to the recusal.    In this regard the SCA said the 

following: 

 

“[15]  Op voorwaarde dat hierdie vraag in die guns van die Staat 

beslis word, het die verhoorhof drie verdere vrae voorbehou.  Die 

eerste van die vrae wat so voorbehou is, lees:   

 

Of die hof regtens fouteer het deur te bevind dat die aspekte 

geopper deur die Staat as aanduidend van vooruitberegting 

en partydigheid nie sodanig was dat dit ‘n redelike suspisie 

van partydigheid by ‘n redelike litigant of ‘n redelike aanklaer 

sou gewek het nie’. 

 

Dit is duidelik dat indien hierdie vraag geen regsvraag opper 

nie die vraag wat onvoorwaardelik voorbehou is bloot 

akademies is. 

 

[16] Alvorens gehandel word met die vraag of die eerste 

voorwaardelik voorbehoue vraag kwalifiseer vir voorbehoud 
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as ‘n regsvraag is dit dienstig om te vermeld dat die Staat 

aanvanklik die houding ingeneem het dat by die beoordeling  

 

daarvan gebeure na die rekuseringsaansoek in Februarie 

2000 ook in ag geneem kon word.   Voor ons het die Staat 

egter toegegee dat die vraag of die verhoorregter regtens 

fouteer het deur homself nie in Februarie 2000 te rekuseer 

nie, beoordeel moet word aan die hand van gebeure wat sy 

weiering voorafgegaan het.”  

   (our underlining) 

 

 SCA Judgment: Vol 187 p. 18388 par 15 – par 16. 

 

The SCA then found that this was not a question of law but a question of 

fact and that the TRIAL COURT should not have reserved it as a question 

of law. 

  SCA Judgment: Vol 187 p. 18390 par 20 

 

197. 

The SCA then continued: 

 

“[43] Voor ons is die staat verteenwoordig deur advokate 

Ackermann en Pretorius.   Adv Pretorius het ons eerste 
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toegespreek en wel oor die kondonasie en die voorbehoud 

van vrae 11 tot 36.   Daarna het adv Ackermann begin deur  

te sê dat die staat op die Grondwet steun;   dat die 

kerngeskilpunt in hierdie saak partydigheid aan die kant van 

die verhoorregter is;  en dat die voorgestelde vrae 

‘gekunsteld’ is en bloot geopper is ter stawing van die staat 

se betoog dat die verhoorregter partydig was.   Omrede dit 

tydens sy betoog geblyk het dat, soos voorheen gemeld, die 

staat se aansoek om verlof om ingevolge die Grondwet te 

appelleer nie oorweeg kan word nie, het adv Ackermann aan 

die einde van sy betoog, op die vraag welke regshulp die 

staat verlang, bloot versoek dat bevind word ‘dat rekusering 

wel ‘n regsvraag daarstel en op grond van die getuienis 

bevind word dat die agbare verhoorregter hom moes 

rekuseer’.   Dit is gevolglik beswaarlik nodig om met die 

aansoek om die voorbehoud van die sogenaamde regsvrae 

te handel.   Aangesien die vrae egter geopper is as synde 

selfstandige regsvrae wat ingevolge art 319 voorbehou 

behoort te word en die staat nie uitdruklik die aansoek 

teruggetrek het nie, handel ons nietemin vervolgens met elk 

van die vrae.” 

 

Judgment SCA: Vol 187 p. 18400 par 43 
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and 

 

“[44] ‘1 Of die Agbare Verhoorhof regtens gefouteer het 

deur nie te rekuseer op grond van partydigheid en 

vooruitbeoordeling op wyer gronde as wat die hof a quo 

toegestaan het’. 

  

Die staat het die versoek om die voorbehoud van hierdie 

vraag laat vaar.” 

 

Judgment SCA: Vol 187 p. 18400 par 44 

 

198. 

It is clear from the decision of the SCA that: 

 

198.1 Ackermann, the senior counsel leading the prosecution team, 

admitted that the proposed questions of law are “gekunsteld” and 

were merely raised to support the State’s argument that the trial 

judge was biased; and 
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198.2 That the application for leave to appeal in terms of the Constitution 

was not susceptible by the SCA, based on the provisions of s 21(1) 

of the Supreme Court Act, No 59 of 1959; and 

 

198.3 That the State merely applied for an order in terms whereof the 

SCA should find that the question of recusal is a question of law 

and that the SCA should find on the evidence that the trial judge 

should have recused himself; and 

 

198.4  That the question whether the trial judge should have recused 

himself on grounds wider than those which had been reserved by 

the TRIAL COURT, was not proceeded with and expressly 

abandoned by the State. 

 

The submission on behalf of the State that the Trial Court reserved an 

unlimited question of law regarding the issue of bias is therefore clearly 

wrong. 

 

199. 

As appears from what is set out above, the question of the recusal of the 

TRIAL COURT on the ground of a failure to recuse himself at the end of  
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the day was never reserved by the TRIAL COURT and never entertained 

by the SCA. 

 

200. 

It is therefore submitted that the position with reference to the question as 

to whether the State is entitled to rely on bias at the end of the day is as 

follows: 

 

200.1 The TRIAL COURT was never requested to deal with this issue and 

never considered it. 

 

200.2 The TRIAL COURT never reserved it as a question in terms of s 

319 of the CPA. 

 

200.3 The State expressly abandoned this issue in the SCA during the 

hearing of the application for leave to appeal. 

 

200.4 The SCA never even considered the question as to whether leave 

to appeal should be granted to the State on this issue.    No 

argument whatsoever has been presented in the application for 

leave to appeal on this issue apart from the fact that the State 

indicated that they were not entitled to rely on bias at the end of  
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           the day and therefore abandoned their application for leave to 

appeal on this question. 

 

 

200.5 The SCA never entertained an appeal on this issue and never 

considered the issue. 

 

201. 

It must be borne in mind that the application for leave to appeal before this 

Honourable Court is in terms of Rule 20 of the Rules of this Court and only 

entails an application for leave to appeal against the judgment of the SCA.     

 

202. 

It is therefore respectfully submitted that it would be totally inappropriate 

for this Honourable Court to entertain the application for leave to appeal 

by the State on this basis and that the application by the State should be 

dismissed. 

 

Bias at 4 February 2000: 

203. 

We refer the Court to the argument supra where submissions were made 

to the effect that the State in fact abandoned all the questions raised 

before the SCA including both the provisionally reserved questions as well 
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as the questions that formed part of the application for leave to appeal.    

The State in fact stated that all those questions were artificial and that they  

 

only rely on an alleged right in terms of the Constitution to appeal against 

the refusal of a trial judge to recuse himself. 

 

204. 

It was further contended on behalf of the State that the State has such a 

right of appeal without any requirement to obtain leave to appeal from the 

Trial Court or the SCA.  

 

205. 

It was common cause at that stage that this “appeal” in terms of the 

Constitution was not before the SCA and could not be entertained.    No 

notice of appeal had been filed by the State nor had the State filed a 

record of the proceedings necessary for the appeal to be entertained. 

 

206. 

It is therefore clear that the appeal in terms of the Constitution was 

similarly not entertained by the SCA. 
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207. 

It is therefore submitted that it is not competent for the Honourable Court 

to grant leave to appeal against any decision of the SCA on the issue of  

 

 

Test for bias: 

 

208. 

As submitted by the Applicant, the “reasonable apprehension of bias” test 

is by now settled law. 

 

President of the RSA v SARFU 1999(4) SA 149 (CC)  

paras. 35 – 48 

SACCAWU v Irvin & Johnson 2000(3) SA 705 (CC) 

 paras. 11 –16 

 

 

Application for recusal: 

 

209. 

The application for the recusal of the Trial Court was made on 2 grounds: 

 

 



 - 134 -

 

209.1 That a reasonable apprehension of bias was created by the Trial 

Court; and 

 

209.2 That the Trial Court was guilty of prejudging the matter. 

 

 Recusal Judgment: Vol 174 p. 17017 : 17 – p. 17018 : 2 

 

The Trial Court correctly applied the law with regards to an application for 

recusal as appears from the said judgment. 

 

   Recusal Judgment: Vol 174 p. 17018 : 6 – p. 17020 : 24 

 

210. 

We will now deal with the grounds upon which the State relies: 

 

Inappropriate remarks

First remark: 

211. 

Before dealing with this issue, we have to point out that the Record filed 

by the State is incomplete and this Court will not be in a position to deal 

with this issue unless it is rectified.   We refer to the fact that the full 

address by Ackermann is not included in the Record at present. 
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  Record: Vol 4 p. 343 

 

 

 

212. 

It is submitted that this Court should have regard to remarks made by 

Ackermann during his address in order to evaluate this remark in its 

proper context.  We do not wish to submit evidence in these heads but we 

do have a recollection of a remark pertinent hereto that will be very 

relevant to the issue. 

 

213. 

The State complains about a remark by the TRIAL COURT that the State 

employed “ambush tactics” during the bail application.   The background 

to this remark is the following: 

 

213.1 During the second bail application of the accused in November 

1997 the defence admitted for purposes of the bail application that 

the State has a “prima facie” case against the accused; and 

 

213.2 The accused, at the bail hearing, through his legal representatives 

requested the State to provide the defence with the documentation 
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that the State intended to use during the bail application in the light 

of the fact that the subject matter of the charge sheet at the bail  

application related to incidents that occurred as long ago as the 

early 1980’s; and 

 

213.3 There were literally thousands of documents that were handed in 

during a OSEO inquiry that commenced in the beginning of 1993 

and during which inquiry the accused testified for approximately 39 

days; and 

 

213.4 The accused did not have access to these documents and it was 

thus practically impossible to know which documents were going to 

be used and to give proper instructions to his legal representatives. 

 

213.5 The State refused the request by the defence to provide the 

documentation and an application was made to the Court hearing 

the bail application, for an order that the State be compelled to 

provide the accused with the relevant documentation,  without 

binding or barring the State from using any additional 

documentation. 

 

  Vol 188 p. 18434.8 : 18 to 18434.12 : 6 
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213.6 The State’s contention during this application was that the accused 

was not entitled to the documentation and that the State was 

entitled to refuse to provide him with the said documentation. 

 

  Vol 188 p. 18434.12 : 8 – 13 

 

213.7 Although the application was only for documentation that the State 

deemed relevant for purposes of the bail application, the Court 

refused the application. 

 

 Vol 188 p. 18434.36 : 6 – 8 

 

213.8 In cross-examination, conducted by the advocate who also 

represented the State at the OSEO inquiry, the accused was 

constantly referred to his OSEO evidence and the evidence of other 

witnesses at the said inquiry; and 

 

213.9 The State would then compare the answers given by the accused 

during the bail application with documents in their possession and 

when the State was of the opinion that the answers differed from 
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the contents of the documents, the accused was confronted with 

such documents and/or his evidence at the OSEO inquiry. 

 

214. 

One of the grounds upon which the accused objected to the record of the 

bail proceedings being admitted as evidence during the trial was based on 

the so-called “ambush tactics” of the State during the bail application. 

 

215. 

This tactic by the State was followed despite the formal indication on 

behalf of the accused that for purpose of the bail application the accused 

accepts that the State had a prima facie case against him.   The accused 

was thereafter cross-examined for a number of days on the merits of the 

case, without having access to the documentation. 

 

216. 

It was under these circumstances that the Trial Court made the remark. 

 

217. 

We submit that the fact that the Trial Court made the remark, pursuant to 

the defence arguing that the modus operandi of the State during the bail 

hearing was a “trial by ambush” could not in any way whatsoever have 
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created a perception that the TRIAL COURT was biased against the 

State. 

 

 

 

Second Remark: 

218. 

The second remark relates to an incident that occurred, whilst the 

Forensic Auditor who testified on behalf of the State, gave evidence.   The 

background to Bruwer’s evidence is the following: 

 

218.1 His evidence commenced on the 24th of January 2000; and 

 

218.2 The voluminous auditor’s report was handed in by agreement 

between the State and the defence and was handed to the Trial 

Court before the trial commenced in October 1999, prior to 

Bruwer’s evidence;  and 

 

218.3 The State presented Bruwer’s evidence in a very detailed manner 

for days and in substance it consisted of Bruwer reading out his 

report in evidence; and 
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218.4 Bruwer’s evidence with reference to supporting documentation, to a 

large extent overlapped with that of General Knobel, who had 

already testified at that stage.   Bruwer was requested to read 

lengthy documents into the record despite the fact that Knobel, at  

the request of the State, already read the same document into the 

record. 

 

219. 

It is clear from a mere perusal of the contents of the preceding evidence of 

Bruwer that he was merely reading the contents of his summary as 

contained in his auditor’s report, into the record.   It is submitted that it 

appears from the record that it wasted an enormous amount of time and 

mostly entailed the witness reading the contents of his auditor’s report and 

supporting documentation into the record.     This Honourable Court will 

during argument be referred to such preceding evidence, if necessary. 

 

220. 

It is furthermore important to evaluate the remark made by the Trial Court 

in perspective in order to properly evaluate it.   Prior to the remark the 

following discussion took place: 

 

“HOF:  Ja maar dit kom soveel keer, weet u hoelank weet ek dit 

nou al en hierso is die state.   Ek het nie ‘n probleem nie en wat ek 
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doen is ek gaan terug in die aand en ek som hierdie goed op en ek 

kyk dan na die dokumente spesifiek.    So u hoef nie bekommerd te 

wees nie. 

 

MNR ACKERMANN:  Dit is moeilik om die dokumente te verstaan 

as u dit voor jou het, ek moet vir u sê daar is nie ......... (tussenbei) 

HOF:  Ja maar wat mnr Bruwer vanoggend nou vir my vertel het 

met betrekking tot aanklag 1 tot op hede, is bloot dat daar is ‘n 

bedrag van  

£1 542 000,00, ek vergeet nou die honderde, wat oorgeplaas is na 

die bankrekening daar anderkant en dan het hy nou beduie hoedat 

Buffham 1% daarvan gevat het, daar was rente van £3 900,00 

daarop gewees.   Op die ou end is daar ‘n bedrag van £1 527 

000,00 na Luxemburg en dit is in drie bedrae oorgeplaas na Amfra, 

na hierdie ander plekke en kom dit net dood eenvoudig beduie hy 

waar die opdragte vandaan kom.    Ek glo nie die verdeding gaan 

dit ooit betwis in hulle hele lewe nie.” 

 

 Vol 22 p. 2072 : 1 – 18 
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221. 

This remark by the TRIAL COURT was as a result of the fact that the 

State repeatedly referred to the contents of certain documents in order to 

proof the flow of funds as set out in the auditor’s report. 

 

222. 

Shortly after the discussion referred to in the previous paragraph, the 

advocate on behalf of the accused conveyed the following to the Trial 

Court: 

 

“MNR CILLIERS:  U edele as ek van hulp kan wees, u het nou-nou 

die opmerking gemaak wat inderdaad die korrekte posisie is, dat 

ons sal waarskynlik nie die vloei van fondse bevraagteken.    As ek 

kan help met wat spoed aanbetref, dit is inderdaad so.    Ons het 

nie dispute oor die vloei van fondse soos wat die getuie nou met 

groot moeite en tyd verduidelik nie.     Ek kan dit maar net op 

rekord vir my geleerde kollega sê, dat as dit sal help dat hy dit 

vinniger hanteer kan hy ... (tussenbei) 

HOF:  Ek het gewonder, ek sit en ek verveel my dood mnr 

Ackermann, regtig.   As die getuie deur sy opsomming gaan, dit is 

baie hulpvaardig, en hy sê dat dit wat hy opsom kom voor in 

daardie dokumente en behalwe as daar nou iets is wat die wêreld 

gaan laat skud wat in ‘n dokument staan wat u graag vir my wil 
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wys, wonder ek of u in soveel detail moet gaan.   U hoor wat sê 

mnr Cilliers wanneer dit gaan oor die vloei van fondse,    

oorbetalings uit een rekening in ‘n volgende rekening.    Dit sal baie 

moeilik wees vir die verdediging om te sê as die bedrae wat nou uit 

Projek Coast uitgekom het en in hierdie rekening gekom het, dat dit 

nie beheer is deur die verdediging nie.   Wanneer daar van daardie 

bedrae is waaroor hulle, dat hulle sê dat hulle dit nie beheer het 

soos wat hier plaasgevind het nie, dan het ek ‘n probleem.    Soos 

ek die saak verstaan is die groot vraag of die aanwending, nie die 

vloei nie, of dit in ooreenstemming was met die opdrag wat die 

beskuldigde gehad het.     So die blote feit dat die bedrae 

oorgegaan het, dink ek nie kan betwis word nie en mnr. Bruwer het 

‘n baie goeie opsomming van hoe die fondse gevloei het.   So ek 

sou dink dat dit voldoende sou wees vir die staat wat die vloei 

aanbetref as u bloot die opsomming vir mnr Bruwer vra om dit voor 

te hou aan die hof en te sê uit watter dokumente, watter dokumente 

hy steun sonder om vir my elke keer te sê kyk nou dit is wat die 

dokument sê. 

MNR ACKERMANN:  U edele ons praat hier van die vloei van 

fondse.  Natuurlik  ... (tussenbei) 

HOF:  Ek vat wat u nou vanoggend gedoen het, die hele oggend, is 

ons nou doenig met hierdie 1, 542. 
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MNR ACKERMANN:  Ja u edele.   Ek het geen beswaar as my 

geleerde vriend sou opstaan en sê ek is die voordelige eienaar en 

banker van Medchem bankrekening nie.    Die staat toon aan dat 

dit nie die vloei van fondse is nie.   Die vraag is wie beheer die 

rekening.    Wie is die persoon wat die opdragte gee op daardie  

 

rekening.  Wie is die persoon wat die vliegtuie koop.   Wie is die 

persoon wat dit doen en die staat toon aan dit is die beskuldigde. 

HOF:  Ja maar dit is so maar dit kan ek nie sien dat dit betwis gaan 

word nie.   Die vraag op die ou end gaan wees is dit in 

ooreenstemming met die opdrag wat hy gehad het of nie en dit 

gaan hierdie getuie die hof nie mee help nie.   Die persoon wat die 

hof gaan help daar gaan generaal Knobel wees, of ander hoë 

amptenare van die weermag. 

MNR ACKERMANN:  U edele generaal Knobel het reeds getuig en 

hy ... (tussenbei) 

HOF:  Ja wel en u weet nou wat sy getuienis is en ek ook. 

MNR ACKERMANN:  En generaal Knobel het onder andere gesê 

dat ‘n peptied sintetiseerder moet aangekoop word.   Dit blyk dat ‘n 

peptied sintetiseerder nie aangekoop is nie en dat ‘n vlieg (sic) 

aangekoop is.  U weet as ons begin met erkenning dink ek sal ek 

en my geleerde vriend maar in ‘n maand bymekaar uitkom en dan 

skryf ons al die erkennings neer waaroor dit gaan. 
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HOF:  Nee.   Goed laat ons, wel kyk ek dink ons praat bymekaar 

verby in die sin, ek dink nie dit gaan die saak verkort vir julle twee 

om bymekaar te gaan sit en te sê okay dit gaan ek erken en dit, dit 

sal nie werk nie, maar wanneer dit kom by ‘n eenvoudige vraag oor  

 

daar is £100 000,00 oorgeplaas uit ‘n rekening in Brussels na ‘n 

rekening by Lloyds Bank in Grantham, dan is dit werklik waar glo ek 

nie nodig dat u vir my wys dat daar in Brussels is ‘n staat wat dit 

aantoon en in Lloyds Bank is daar ‘n staat wat die ontvangs 

daarvan aantoon nie.   As die getuie sê dit is so dan dink ek dit is 

genoeg en hy sê daar is dokumentasie waarop hy gesteun het. 

MNR CILLIERS:  Jammer, dit is presies wat ek bedoel het om te 

probeer verkort.  Daardie vloei, 80%, 90% van die dokumentasie 

bewys hy dat dit wat hy vir ons sê is die waarheid.   Ons het geen 

probleem daarmee of hy sy stawing, sy stawing is, hy kan dit 

bevestig.” 

 Vol 22 p. 2076 : 25 – p. 2079 : 9 

 

223. 

From the above quoted passage the following is clear: 

 

223.1 That the defence indicated that it did not dispute the flow of funds 

as set out and explained in the auditor’s report of Bruwer; and 
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223.2 That General Knobel who had already testified at that point in time, 

testified about the instructions the accused had with regards to the 

appropriation of the funds of the project; and 

 

223.3 The Trial Court obviously accepted and understood that the 

defence would not and did not dispute the flow of funds and there 

was therefore no need to go into every bit of detail in that regard, 

with specific reference to all the supporting documentation and the 

particular contents thereof. 

 

224. 

During the State’s argument for the recusal of the TRIAL COURT the 

correct situation was again discussed and explained by the Trial Judge.    

The argument went as follows: 

 

“MNR ACKERMANN:  Die hof het aangedui dat die getuienis ten 

aansien van die vloei van fondse deur bankrekenings hom verveel.   

Daar word betoog dat die vloei van fondse deur die verskillende 

bankrekenings ‘n intrinsieke deel is van die staat se saak.   Die hof 

het deur aan te dui dat getuienis rakende hierdie intrinsieke 
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gedeelte van die staat se saak hom verveel, die persepsie by die 

staat geskep dat daar nie behoorlik aandag aan die getuienis  

bestee word nie en het die hof reeds ‘n oordeel oor sekere aspekte 

gevorm het. 

HOF:  Ag nee maar mnr Ackermann nou u kan mos nou nooit reg 

wees nie, dit het gebeur net nadat mnr Cilliers opgestaan het en 

gesê het dat hy wil net vir die staat aandui dat sover dit die vloei 

van fondse gaan daar nie werklik ‘n geskil is met die staat nie, en 

op daardie stadium, en ‘n mens moet mnr Bruwer tien uit tien gee 

vir sy deeglikheid, het hy ingehandig bankrekeninge in ‘n 

Luxumbourgse bank en ‘n bankrekening in a Genèvse bank en dan 

is hy in ‘n Zurich se bank en ‘what have you’.   En elke keer staaf 

dit net presies die een punt en dit is naamlik dat die fonds van 

hierdie plek na daardie toe is, toegegee hier en daar is dit vir u 

belangrik dan wil u bewys dat die beskuldigde persoonlik ‘n  

instruksie gegee het of tekenmag gehad het of so.    Maar die feit 

van die saak is in die lig van wat mnr Cilliers gesê het sou ek 

gereken het, as ek in u posisie was, dat dit is goed genoeg vir mnr 

Bruwer om te sê ek het nou nagevors dat hierdie bedrag geld is op 

hierdie dag in hierdie rekening in, dit het daar gelê vir ‘n kort rukkie, 

daarna is dit oor na daardie rekening toe.    En die dokumentasie 

wat dit staaf u edele, is dokument soveel, soveel en soveel.   Wat 

meer het jy nodig vir die doeleindes van so ‘n aspek waar dit  
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duidelik is wat die verdediging vir jou sê ek gaan nie die vloei van 

die fondse bevraagteken nie.   Nou gaan u dan moet mnr Bruwer  

elke keer die dokument uithaal, dan moet hy nou kyk watter bank 

dit is, dit is regtig tydrowend en ek het gereken onnodig.” 

 

  Address on Recusal: Vol 28 p. 2776 : 15 – p. 2777 : 18 

 

225. 

It is clear from the above quoted passage that the Trial Court remarked 

that it was unnecessary to fully read each and every document, especially 

in view of the fact that the defence indicated that the flow of funds were 

not disputed. 

 

226. 

The TRIAL COURT and the State further debated the circumstances 

surrounding this remark and at a later stage during the debate the TRIAL 

COURT said the following: 

 

“HOF:  U het net die klag uitgelees en toe het ek vir u gesê op die 

ou end maar as u dit alles bewys dan is dit goed denkbaar dat daar 

‘n skuldigbevinding moet volg.” 
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   Address on Recusal: Vol 28 p.  2783 : 19 -21 

 

227. 

It is thus clear that the TRIAL COURT still had an open mind with regard 

to the State’s case in specifically stating that if the allegations as 

contained in charge 23 is proved by the State, a conviction must follow. 

 

228. 

It is submitted that the State adduced the evidence of Bruwer in a time 

consuming manner with regards to thousands of documents on which 

Bruwer founded his findings with reference to the flow of funds, whilst the 

findings was not disputed. 

 

229. 

It is submitted that this remark relied on by the State could never have 

created an apprehension of bias or prejudging. 

 

Third remark 

230. 

The third remark relates to the incident when the TRIAL COURT remarked 

that if Adv Ackermann was confused at that point in time, he was glad it 

was only then. 
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  Record: Vol 27 : p. 2655 : 3 – 6 

 

231. 

This remark of the Trial Court was subsequent to an objection by counsel 

on behalf of the accused with regards to, again, the unnecessary reading 

of the contents of documents into the record by the witness. 

 

232. 

As set out in the heads of argument on behalf of the State, the TRIAL 

COURT remarked in the judgment on the recusal that “ek bitter jammer is” 

about the remark, which might indicate that the TRIAL COURT was of the 

opinion that it was inappropriate. 

 

233. 

The remark made by the TRIAL COURT had no bearing whatsoever on 

the merits of the matter and does not justify an apprehension of bias or 

prejudging.   

 

234. 

Prior to this remark by the TRIAL COURT, there were numerous debates 

and arguments with regards to the necessity of the detailed evidence that 

the State adduced, as well as the unnecessary and repetitive reading of 

the contents of the same documents into the record by more than one  
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witness.   In this regard the TRIAL COURT said the following in its 

judgment on the recusal: 

 

“Hoe dit ookal sy, die getuienis het voortgegaan maar gemoedere 

was nie regtig wil ek duidelik vermeld kalm nie.” 

 

   Recusal Judgment: Vol 174 p. 17045 : 11 – 13 

 

235. 

It is submitted that during debates between counsel and presiding judges, 

remarks is often made due to the fact that judges and counsel are human 

beings.   The particular remark relates to the discussion that preceded it 

and had, as submitted above, no bearing on the merits of the matter.    We 

submit that it constitutes no ground for this Court to find that it created a 

reasonable apprehension of bias or prejudging. 

 

Fourth remark 

236. 

The fourth remark relates to the incident where the TRIAL COURT, during 

the argument for the recusal application enquired from the State to what 

extent the State was prejudiced, apart from maybe affecting the ego of 

Adv Ackermann. 
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  Vol 28: p. 2757 : 16 –18 

 

 

237. 

It is submitted that there is no ground whatsoever on which it can be 

argued that this remark by the TRIAL COURT created an apprehension of 

bias or prejudging and that it is merely the sensitivity of Adv Ackermann 

which is at stake. 

 

238. 

It must be kept in mind that this remark was made by the TRIAL COURT 

during the argument for the recusal of the Trial Court and that the Court 

was entitled to enquire from the State on which basis the State submitted 

that the remark that was under discussion, prejudiced the State or created 

an apprehension of bias. 

 

239. 

Also significant and in this regard is the fact that Ackermann personally 

thanked the Trial Judge after the judgment on the recusal was delivered: 
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“U edele, ek dink ek moet eerstens ek waardeer die aspek dat u die 

staat so sag behandel het in u uitspraak.   Ek het meer pak 

verwag.: 

 

   Record: Vol 29   p 2883 r 3 –5 

 

This illustrates the fact that there was no hostility from the TRIAL COURT 

to the State representatives at any stage of the trial. 

 

It is again submitted that this remark does not create any ground for the 

recusal of the TRIAL COURT. 

 

Fifth remark 

240. 

This remark refers to an incident that occurred in the chambers of 

Hartzenberg J prior to the commencement of the trial.   The background to 

this incident is the following: 

 

240.1 After it had become known that Hartzenberg J was appointed by 

the Honourable Judge President to preside in the matter, counsel 

on behalf of the State and the defence had a meeting with 

Hartzenberg J to discuss certain aspects with him; and 
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240.2 This meeting occurred approximately six to eight weeks prior to the 

commencement of the trial; and 

 

240.3 During the afternoon on the day prior to the said meeting, and 

before the meeting, defence counsel spoke to inter alia Ackerman 

and informed them rumour has it that the Forfeiture Unit intended to 

bring an application for the attachment of certain properties 

allegedly belonging to the accused.   It was indicated to the State 

that the accused did not claim any interest to such property.   It was 

further tendered on behalf of accused that he would sign any 

cession prepared by the State whereby any right that he may have 

in such property, which is denied by him, is ceded to the 

Government in order to avoid the necessity of such an application.  

Adv Ackermann indicated that we had to discuss this with Adv Jan 

D’Oliveira, as he was the designated person to deal with these type 

of matters; and 

 

240.4 Defence counsel reiterated that, in the light of the fact that the trial 

was to commence soon, an application of that nature, especially if 

the personal assets of the accused were to be attached, would be 

detrimental for the preparation by the defence for the trial.   The 

State counsel denied knowledge of the application. 
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240.5 At the subsequent meeting with Hartzenberg J, and on a question 

as to whether the defence will be ready to proceed on the said date 

with the trial, he was informed of the rumour and of the problem it 

would create for the defence in their preparation.   The offer made 

to the State, was again repeated; and 

 

240.6 That same afternoon an ex parte order was granted after an 

application by the State, and in support of this application, 

Ackermann, who were present at the meeting that morning, 

deposed to an affidavit; and 

 

240.7 On the return day of the rule nisi that was issued that afternoon, the 

order was set aside by Roux J.   A special punitive order as to costs 

was made against the State and Ackermann was severely criticized for 

his behaviour.  The judgment of Roux J was later confirmed by the 

SCA and the criticism against Ackermann repeated; and  

240.8 at the time when the State brought the ex parte application against 

the accused, the SCA had set aside some  orders that was made in 

favour of the Forfeiture Unit and it was well known that the Prevention 

of Organized Crime Act was in the process of being  
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amended, due to the fact that certain provisions of the said Act, were 

criticized in numerous Court decision; and 

 

240.9 Approximately a week prior to the commencement of the trial, 

counsel  for the State and the defence had another meeting with 

Hartzenberg J.   Prior to this meeting Ackermann indicated to 

the defence counsel that he intended to discuss the judgment of 

Roux J with Hartzenberg J, with specific reference to the 

affidavit Ackermann deposed to, in support of that application.   

Roux J criticized the State, in his judgment, for not disclosing 

the fact that the accused approached the State with an offer, to 

the Judge who heard the ex parte application.   Ackermann, 

who deposed to an affidavit that was signed after the discussion 

with the defence counsel, did not disclose this fact in his 

affidavit in support of the application; and 

 

240.10  Ackermann wanted to discuss the matter with Hartzenberg J 

and also hand an affidavit to him.   It was indicated by the 

defence counsel that they thought it was inappropriate.   

Ackermann then referred to the matter without handing over the 

affidavit.   During the discussion Hartzenberg J remarked 
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jokingly that the timing of the Forfeiture Unit in the application, 

with reference to the numerous decisions that criticized the 

provisions of the said Act, was not very good, which resulted in 

some laughing at that point in time; and 

 

240.11 Hartzenberg J then indicated to Ackermann that he has no 

problem whatsoever with his integrity and he did not even need 

to discuss the contents of his (Ackermann’s) affidavit with him 

and he should not have any concerns about it. 

 

240.12  The defence counsel supported Hartzenberg J’s attitude and 

also      indicated they have no problem. 

 

241. 

We submit that this is again mere sensitivity on the part of Ackermann, 

who fails to inform this Court that Hartzenberg J indicated that he had no 

problem with Ackermann’s integrity whatsoever.    The judgment of the 

SCA in that matter was also reported at 2001(2) SACR 712 (SCA). 

 

242. 

We submit with regards to the context of this incident that it fails to 

substantiate any apprehension of bias or prejudging. 
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Knobel 

243. 

The subject matter of this alleged ground for recusal was subsequent to a 

question that was put to gen. Knobel during cross-examination.   The 

State objected on the basis that the question was factually wrong to which 

the Trial Court responded that the witness had testified to that extent.   In 

this regard the earlier evidence of General Knobel in chief was the 

following: 

 

“Ja, toe ons hierdie dokument wat u nou voor my geplaas het, 

behandel het, naamlik bevestiging van ontvangs van produkte 

gedateer 9 November, het ek gesê dat dit die voorraad is wat ons 

op hande gehad het is hier uitstaande die 1000 kilogram baxil wat 

nog gelewer moet word en die tweede 500 kilogram Metakoloon 

wat nog gelewer moet word.   Hierdie Metakoloon wat hier staan 

sal u later sien in ander dokumentasie is wat geruil was vir die 

sintetiseerder as ek nie verkeerd is nie, maar ons sal – ons kan 

later dit bevestig, maar dit is wat ek aanvaar het hier is – hierdie 

Kroatiese produk is nog nie hierby nie en die baxil is nog nie hierby 

nie. 
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..... 

 

 

Nou, die 1000 kilogram produk M, kan u dalk net vir ons verduidelik 

is dit die 500 kilogram wat ons van ‘n latere stadium sal hoor van ‘n 

petied- sintetiseerder wat geruil is. 

-- Ja. 

 

 Record: Vol 12 p. 1129 : 5 – 16  

                            p. 1129 : 30 – p. 1130 : 3 

 

244. 

It is submitted that the Trial Court was in fact correct that General Knobel 

did testify to the effect that 500 kilograms of the substance was given in 

exchange for a peptide synthesiser.  

 

The jist of this submission by the State with reference to the recusal 

application, is that Trial Court was unfair in that it indicated that the dispute 

between counsel for the different parties, with regards to the contents of 

the evidence of General Knobel, could have been settled out of Court on a 

collegial level.    The reason, as is clear from the recusal judgment was, 

that it wasted time and the suggestion that it could have been dealt with 
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out of Court without having to waste the Court’s time in that regard, was a 

valid suggestion. 

   Recusal Judgment: Vol 174 p. 17040 : 18 - 24  

 

245. 

If the dispute between counsel were dealt with on a collegial basis the 

correct position could have obviously been conveyed to the Court, without 

wasting valuable time in Court in order to sort this out.   In this regard it 

must be borne in mind that the parties were involved in an extremely 

lengthy trial. 

 

246. 

It is submitted that this argument forms no ground for the creation of a 

reasonable apprehension of bias or prejudging. 

 

 

Wentzel 

247. 

The complaint of the State in this regard, refers to a ruling by the Trial 

Court with reference to the evidence of Wentzel and the question whether 

the privilege as between client and attorney, was transgressed.     
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248. 

Although the Court made the ruling that it is the attorney’s privileged, and 

not that of the client, it was clearly intended to mean that the attorney was 

not entitled to testify about the instructions that he received from Wentzel, 

his client. 

 

249. 

We submit that it is not material whether the ruling of the Trial Court was 

correct, but even if incorrect, we submit that there are no legal basis to 

contend that it created an impression of bias. 

 

250. 

It is obvious that wrong rulings are made on a daily basis in our Courts.   

In a marathon trial of this nature it is inconceivable that the presiding judge 

will not make mistakes in rulings that has to be made off the cuff.  There 

were obviously many rulings made against the defence as well, with which 

the defence not necessarily agreed, but accepted and proceeded with the 

matter in accordance with the rulings made.      
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251. 

It is furthermore submitted that although the State tentatively objected, the 

privilege was never transgressed as appears from the passages quoted 

by the State in its heads of argument on page 230. 

 

  Wentzel: Vol 5 p. 378 : 17 – 26 

 

252. 

We submit that the TRIAL COURT was correct in its judgment on the 

recusal, that this perception of the State was unjustified and “beuselagtig”. 

 

   Recusal Judgment: Vol 174 p. 17036 : 9 – 15 

 

 

Wiese 

253. 

Wiese was one of the witnesses who testified on the drug related 

offences.   His evidence in short entailed the following: 

 

253.1 That he was in the boot of the vehicle of Wentzel during a trap 

that was set up for the accused, based on what Wentzel told the 

police; and 
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253.2 In evidence in chief he stated that it was clear to him that a drug 

deal was in progress and that he was convinced that a transaction 

was about to occur. 

 

  Wiese: Vol 5 p. 371 : 12 – 18 

 

253.3 He was also questioned with regards to the contents of the 

discussion between the accused and Wentzel, and said the 

following in this regard: 

 

“En die gesprek wat daaroor gegaan het, waaroor het dit 

gegaan?  --  Daar is nie gesê dat dit of ek het nie gehoor van 

‘drugs’ nie, maar ek het gehoor hulle praat het jy ‘have you 

got the things’ iets in daardie, ek kan nie meer onthou nie, u 

edele, maar dit het in daardie lyn gegaan en die volgende 

oomblik toe het ek gehoor my bevelvoerder skree ‘JOTI, 

JOTI’ wat my naam is, my noemnaam, en ek het die 

kattebak toe van binne af oopgemaak en toe ek uit die 

kattebak geklim het, toe was superintendent Ehlers alreeds 

by, daar is ‘n rivier voor ons gewees en toe het die 

beskuldigde uit die rivier gekom.” 

 

Wiese: Vol 5 p. 371 : 22 – 372 : 1 
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254. 

During cross-examination Wiese conceded that his memory with regards 

to the incident is vague. 

 

  Wiese: Vol 5 p. 374 : 3 – 23 

 

255. 

With regards to the contents of the discussion between the accused and 

Wentzel he testified as follows during cross-examination: 

 

“Die een ding wat vas staan wat u ook pertinent genoem het, daar 

is nooit van dwelms gepraat tydens daardie gesprek nie --  Ja, ek 

kan nie onthou nie. 

Daar is nooit van Ecstacy gepraat nie --  Ja. 

Daar is nooit van kapsules gepraat nie.  --  Ja. 

Daar is nooit van tablette gepraat nie of pille nie.  --  Nee. 

Dit kan u onthou.  --  Dit kan ek onthou. 

Want dit sou uitgeslaan (uitgestaan) het in u geheue, want dit is 

waarvoor u daar was.  --  Ja. 

 

So in daardie opsig was dit eintlik ‘n baie vreemde gesprek vir ‘n 

dwelmtransaksie.  --  Ja, dit was vreemd. 
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Want daar is glad nie daarna verwys nie.  Stem u saam?  --  Ek 

stem saam. 

Ek aanvaar u was in vele dwelmtransaksies betrokke?  --  Dit is 

korrek. 

En in vergelyking daarmee was hierdie ‘n uiters vreemde gesprek 

vir ‘n dwelmtransaksie.  --  Ja, u edele, daar was motors wat op en 

af in die pad gery het.   Ek kon nie presies hoor wat daar gesê was 

nie, want ek was in ‘n kattebak wat toe is.” 

 

Wiese: Vol 5 p. 374 : 30 – 375 : 20 

 

256. 

It was clear that the State was not satisfied with this evidence of Wiese 

and during re-examination of the witness, Advocate Pretorius started 

cross-examining the witness with regards to the concessions that he made 

during his cross-examination.   The defence objected to these questions 

on the basis that the State was not entitled to cross-examine its own 

witness.   The State never attempted to declare Wiese a hostile witness 

and laid no basis whatsoever for this line of questioning. 

 

 

  Wiese: Vol 5 p. 375 : 23 – p. 376 : 24 
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257. 

The Court then enquired from Advocate Pretorius what the purpose and 

object of these questions were to which Pretorius replied as follows: 

 

“MNR PRETORIUS:  U edele ek het in getuienis-in-hoof het ek 

hierdie getuie gelei oor vyf paspoorte wat teruggehandig is aan 

hom.   In die kruisondervraging is daar pertinente bestellings aan 

die getuie gemaak wat hy geredelik toegegee het dat hy nie kan 

onthou of dit in Afrikaans of Engels was nie wat verskil het van sy 

hoofondervraging.   Uit die aard van die saak kan ek kyk wat is 

hierdie getuie se houding. 

  HOF:  Wil u die getuie ‘n vyandige getuie verklaar? 

MNR PRETORIUS:  U edele ek wil in ‘n poging gekyk het tot welke 

mate gaan hierdie spesifieke goed voor ek hom as ‘n vyandige 

getuie wil verklaar het. 

HOF: Ek het ‘n ernstige probleem om te volg waarmee u besig is. 

MNR PRETORIUS:  U edele, ek dink tog dit is relevant in ‘n geval 

van ‘n getuie of daar ‘n sekere simpatiek jeens die beskuldigde is. 

HOF:  Wel, hy sê hy het simpatie, nou wat daarvan? 

 

 

MNR PRETORIUS:  U edele, ek laat die saak daar.   Ek het nie 

verdere vrae in herondervraging nie.” 
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Wiese: Vol 5 p. 376 : 6 – 24 

 

258. 

It is submitted that the State was entitled, if necessary, to declare the 

witness a hostile witness, which would obviously have entitled the State, if 

successful, to cross-examine the witness.   The State, however, did not 

indicate that it intended to do so, but to the contrary, indicated that the 

State will leave the matter as it is. 

 

259. 

In order to declare a witness a hostile witness, the State had to follow the 

procedure as set out in s 190 of the CPA by questioning him with regards 

to a previous inconsistent statement.    The State clearly did not attempt to 

follow this procedure. 

 

260. 

The fact that witnesses concede certain aspects in their cross-examination 

or give evidence in cross-examination that contradicts the evidence in 

chief is again something that occurs regularly and on a daily basis in our  

Courts.    The mere fact, however, that a witness makes concessions or 

contradicts his evidence in chief, does not entitle a party to merely declare 

the witness a hostile witness.   The way in which Pretorius conducted the 

re-examination of the witness, was clearly cross-examination, to which the 
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State was not entitled, unless justifying it before such cross-examination 

proceeds. 

 

261. 

We submit that the Trial Court was correct in its approach and it could 

never have created an apprehension of bias in the way the matter was 

dealt with. 

 

 Proceedings on 4 February 2000: 

 

262. 

We have already indicated to this Court that the State’s submissions as to 

the essences of the fraud charges against the accused is clearly wrong. 

 

   Submission on Admissibility of Bail Application. 

 

263. 

We therefore submit that the position is not that the Trial Court 

misunderstood the State’s case but rather that the State misinterprets the 

charge sheet. 
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264. 

It further appears from the Applicant’s submissions and also from the 

record of the proceedings of the 4th of February 2000 that the remark of 

the Trial Court that bothers the State is the remark suggesting that it would 

not take much to convince the Trial Court that the WPW group acted on 

behalf of the Project. 

 

265. 

The conclusion of the State in their submissions that the Trial Court 

already formed a final view at that stage that the WPW group was 

established for the benefit of Project Coast, is also clearly wrong.    We 

refer to the wording of the specific remark in this regard. 

 

266. 

Of importance in this regard is the fact that the Trial Court already heard 

the evidence of Genl Knobel to the following effect: 

 

 

“Al moet ons gaan koop op die swartmark, al moet ons gaan steel, 

al moet ons tegnologie by agente van ander weermagte ten duurste 

aankoop, maar ons moes so gou as moontlik daardie vermoë 

daarstel. --  Dit is korrek. 
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En dit is ‘n goeie opsomming van die Weermag se gevoel oor die 

vestiging van ‘n verdedigingsvermoë teen ‘n chemiese of ‘n 

biologiese aanval op Suid-Afrikaanse troepe.  --  Sonder twyfel.  ... 

Generaal, dit sou insluit as ek u getuienis verder lees as ‘n 

verskaffer of ‘n agent of ‘n lid van ‘n ander weermag se 

inligtingstelsel omgekoop moes word om die inligting te bekom, sou 

dit aanvaarbaar gewees het vir die Suid-Afrikaanse Weermag?  --  

Dit is korrek, ja. 

Kry net daardie tegnologie en substanse.  --  Dit is korrek. 

 

En so lank daardie doelwit bereik word, het dit u nie aangegaan op 

presies hoe manier die geld beveilig en/of rondgeskuif is en/of die 

sekerheid gehanteer is in Oos-Europa nie.   Die breë riglyn was ons 

stel die geld beskikbaar, ons wil die produk hê en sekerlik daar mag 

nie selfverryking in die tussentyd plaasvind nie.  --  Dit is korrek. 

Dit is waarskynlik die breë riglyne waarvan u praat.  --  Dit is korrek. 

... 

Maar benewens dit was u doelwit begroting daarop gerig, ons gee 

die geld, jy bring die produk.  --  Ja u edele soos dit so opgesom 

word, kan ek daarmee akkoord gaan. 

... 

So die KBK sou spesifiek nie van die projekoffisier verwag om die 

detail rakende hierdie verkrygingshandelinge te skets met 
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verwysing van wie hom behulpsaam is, in watter land dit plaasvind 

en presies hoe die plaasvind, stem u saam?  --  Dit is korrek. 

U het verder getuig generaal dat die detail oor die persone wat in 

die buiteland daardie rekening bedryf het of bestuur het, is nie 

noodwendig aan myself (getuie) of die KBK bekend gemaak nie.    

Dan noem u ‘n voorbeeld in die geval van mnr Zimmer waaroor die 

vraag gegaan het, ‘ek wel bewus geword het na verloop van tyd, 

dat hy so ‘n persoon was wat wel ‘n rekening daar hanteer’.  --  Dit 

is korrek. 

  Record: Vol 15 p. 1348:30-p1349:11 

  en 

Generaal, in die lig van wat u gesê het dat die KBK sou nie eers 

geweet het van wie die rekenings bedryf nie, verstaan ek die 

situasie korrek dat dit tot ‘n groot mate daardie aksies, die 

spesifieke verkrygingsaksies van bepaalde persone en/of 

instansies en/of lande en die presiese betalingsmetode, is tot ‘n 

groot mate aan die direksie van dr. Basson oorgelaat?  --  Ek het so 

getuig ja. 

   Knobel: Vol 15 p. 1350 : 14-20 

 

267. 

It is also absolutely essential to note that at the stage the Trial Court made 

the relevant remark it was common cause that the WPW group of 
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companies were in fact involved in transactions related to the project and 

that these facts were already put before the Trial Court.    We refer to the 

following: 

 

267.1 The evidence was already lec in Court and contained in the 

forensic report that was handed before the commencement of the 

trial to the trial judge, to the effect that companies in the WPW 

group were involved in facilitating transactions on behalf of the 

project.   Ackermann himself when leading Bruwer (the forensic 

auditor) referred to certain agreements essentially between the 

South African Defence Force and the South African companies to 

be privatised during 1990/1991 (these were Delta G and RNL, the 

chemical and biological facilities of the SADF and part of Project 

Coast).   It was common cause and testified by Bruwer that a front 

company of the project concluded a fictitious agreement with  

companies belonging to the WPW group in Europe in order to 

conceal the true nature of the agreement between the SADF and 

the South African front companies involved in chemical and 

biological warfare development in South Africa.    

 

267.2 Further fictitious agreements then followed between European 

companies in the WPW group and finally a fictitious agreement was 

concluded between one of those companies and the South African 
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front companies.    All this was done to hide the real nature of the 

privatization agreement between the SADF and its front companies.   

Ackermann said the following during examination of Bruwer: 

 

“Mnr Bruwer dit blyk derhalwe dat ten einde hierdie geld oor 

te plaas ten opsigte van die navorsingskontrakte is daar drie 

kontrakte gesluit.   Die eerste kontrak wat u deurgee as ..... 

is die tussen Truter en Medchem Consolidated Investments, 

dis altwee nou Suid-Afrikaanse maatskappye, is dit korrek?  

--  Dit is korrek. 

Die volgende twee kontrakte is nou weer tussen Medchem 

Consolidated Investments en Medchem Forshung, dit is nou 

die buitelandse Medchem Forshung.  --  Dit is korrek. 

En dan is daar weer een gesluit tussen Medchem Forshung 

en Blackdale.  --  Dit is korrek. 

Hierdie kontrakte is, ek sal dit so stel, in wese waaroor dit 

gaan is ‘n kontrak wat gesluit tussen die Weermag en MCI, 

en dit, hierdie ander kontrakte, ek wil nie sê is skyn kontrakte 

nie maar dit is bloot om die vloei van fondse te verbloem ten 

opsigte van die navorsingskontrakte?  --  Dit is korrek.” 

 

Record: Vol 27 p. 2276 : 1 – 18 
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(Medchem Forshung and Blackdale was of course European 

companies in the WPW group.) 

 

 

268. 

We also refer to the following remark of Ackermann during re-examination 

of Bruwer: 

 

“Dit is gemeensaak dat hierdie wel skynkontrakte gewees het, 

korrek?  -- Nie, skynkontrakte.  --  Ja ek aanvaar dit so ja.   Dit is 

maar net om die oorsprong te verbloem van die vloei van fondse.” 

 

 Record: Vol 35 p. 3559 : 24 – 26 

 

(These fictitious agreements referred to in the evidence specifically related 

to agreements handed in as exhibits 14.9A and 14.9B .) 

 

269. 

It was already testified at that stage by inter alia Knobel that in relation to 

counts 14, 15 and 16 payments between the SADF and clients of Project 

Coast flowed through certain foreign companies.   These companies 

belonged to the WPW group of companies. 
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270. 

We therefore respectfully submit that the Trial Court’s remark was not 

inappropriate and was in fact consistent with the evidence before the Trial 

Court at that stage.    If one as regard to the further remarks by the Trial 

Court directly subsequent to the remark complained of it is clear that the 

Trial Court in fact had a clear understanding of these facts as presented 

by the State: 

 

“HOF:  Nee daar is, kyk, u het baie dokumente al ingehandig wat 

daar gesê word wat is projek maatskappye en die WPW groep kom 

nie daarin voor nie.   Ek gee dit vir u geredelik toe.    Die posisie is  

egter, en dit is die gevoel wat ek gekry het uit Genl Knobel se 

getuienis, dat die beskuldigde het ‘n vrye hand gehad om oorsee 

fondse te belê, goedere aan te koop en hulle wou nie weet hoe hy 

dit doen nie.    Dit is die een ding wat hulle nie wou weet nie en in 

die proses moes hy baie goed rondskuif en het die WPW groep van 

maatskappye ontstaan om hom in staat te stel, en daar is gedurig 

opdragte, ook deur die Staat, dat asseblief hierdie fondse moet nie 

terugspoorbaar wees na die Weermag toe nie, wat nie afkomstig is 

van die beskuldigde nie.” 

 

 Record: Vol 27 p. 2669 : 20 – p. 2670 : 2 

 



 - 176 -

 

271. 

It is furthermore important to have regard to the exchange that took place 

between the TRIAL COURT and Ackermann, after the State indicated that 

it will consider an application for the recusal of the trial judge.  It reads as 

follows: 

 

“HOF: Hoe voel u daaroor?  Ek wil net eers vir u dit vertel en ek wil 

vir u ‘n analogie gee wanneer u die aansoek oorweeg en dit was 

min of meer soos ek die situasie gesien het en probeer oordra het  

aan u.   Gestel argumentsonthalwe jy het ‘n konstruksiemaatskappy 

wat een afdeling het wat te doen het met die aankoop van ‘n 

komoditeit, sê nou maar sand of klip of wat ookal, ‘n groot afdeling 

onder ‘n bestuurder en die bestuurder het ‘n persoon van wie hy 

aankoop, ‘n leweransier, kom ons noem hom L, die leweransier, en 

wat hy en die leweransier doen, is dat so een uit ‘n honderd vragte 

sand wat gelewer word, is ‘n fiktiewe vrag, maar die ander 99 is 

reëlmatig aangekoop en voor betaal.   Dan kom die maatskappy 

agter van die fiktiewe vragte, hy lê ‘n klag en hy kom by Keem.   

Keem ondersoek en besluit die persoon moet aangekla word.   

Waarvoor kla hulle aan? 

MNR ACKERMANN:  Vir die fiktiewe aflewering. 
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HOF: Ja.  So dit beteken nie dat alle geld wat aan L betaal is 

bedrieglik betaal is nie.   Dit beteken slegs dat daardie gelde wat  

bedrieglik aangevra is, betaal is.   Dit is soos wat ek probeer oordra 

het en die lig daarvan wil ek hê moet u net, moet u aan die 

direkteur oordra moet hy sy aansoek beding.  

..... 

HOF: Wel kom, kom ons vat byvoorbeeld en ek wil dit net aan u 

noem, kom ons vat byvoorbeeld die gelde wat inbetaal is vir die 

aankoop van vliegtuie, vliegtuie wat verkoop is.   As daar ‘n 

aanduiding sou wees dat die beskuldigde Mijburgh en Swanepoel 

en die mense wat deel van hulle groep was, daardie vliegtuie 

gebruik het sonder dat enigiemand in die Weermag daarvan bewus 

was, dan uit die aard van saak, dan bewys u u saak.   As dit sou 

blyk dat die personeel van die Weermag bewus was daarvan waar 

daardie vliegtuie vandaan kom en hoe dit gefinansier is, dan sou ek 

‘n probleem hê om te bevind dat dit nie Coast-gelde is wat gebruik 

is nie.    So ek wil hê u moet net dit so sien.” 

 

Record: Vol 27 p. 2674 : 8 – 28  

                          p. 2675 : 14 – 26 
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272. 

In conclusion it is submitted that the State’s complaints in this regard is 

frivolous and that there is clearly no indication as to any bias or prejudging 

by the trial judge.   We further submit that no reasonable litigant could 

form a reasonable perception of bias by the Trial Court. 

 

From the abovementioned we submit the following is clear:          

 

272.1 That the submission by the State that the remark was made by the Trial 

Court was based on evidence that had never been led, is not correct.The 

auditor's report as well as die evidence of Knobel was to the effect that 

Blackdale and Medchem Forschungs, which form part of the WPD group 

of companies, was in fact used to advance the objects of the Project; and 

 

272.2 It is clear from the exchanges during the application for recusal, that the 

trial judge still had an open mind with regards to what the State can prove 

and that a conviction might follow; and 

 

272.3 That despite the fact that the trial judge indicated that he might be 

convinced that the WPW group of companies did assist the Project, it did 

not exclude a possibility of a finding of guilty, with reference to 
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the example of the construction company that was discussed at the time of the 

recusal application; and 

272.4  The State at all relevant times, indicated and intended to call in excess of 

approximately 150 witnesses which indicate the magnitude of the matter 

and it is obviously of utmost importance for the Trial Court to understand 

and appreciate the facts and the evidence of witnesses, right from the 

outset. 

272.5  It was obviously necessary for the trial judge to test certain permutations 

with witnesses, more specifically Bruwer who was an expert witness with 

regards to the funds; and 

272.6  In paragraph 357 of the State's submissions, reference is made to a 

statement by the Trial Court to the effect that the non-disclosure of bank 

accounts, if used for the purposes of the project, is difficult to substantiate 

a charge of fraud. It is imperative that this remark is properly evaluated 

and clearly only refers to non-disclosure and nothing else. The remark 

clearly indicated that the non-disclosure is subject to the proviso that the 

funds and bank accounts were used in order to further the objects of the 

Project. 

273. 

A Trial Court is not merely a referee but is entitled and should question witnesses 

and elicit aspects from their evidence which are unclear or might be of 

importance in order to adjudicate the matter. 
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274. 

In the light of what is set out above we submit that the Trial Court was correct in 

its finding that the there existed no grounds on which it could have been found 

that a reasonable apprehension or prejudging existed as at the 4th of February 

2000 and that this Court should refuse leave to appeal to the State. 

 

 

 Bias at the end of the day 

275. 

We have indicated that the State clearly and expressly abandoned their 

attempt to have a question of law reserved entitling them to argue this 

issue without limitation to events prior to February 2000.  

 

276.    

We therefore submit that it is not appropriate to deal with the merits of 

allegations on this issue in these heads. 

 

277. 

We, however, do submit that those submissions on behalf of the State is 

clearly as frivolous as the submissions dealing with events prior to 

February 2000. 
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278 

As already discussed elsewhere in this heads, the SCA never considered 

the merit of the application for recusal nor did it make any decision or 

finding in that regard. If this Honourable Court is of the opinion that leave 

to appeal should be granted to the State with regards to this aspect, we 

submit that the appropriate way to deal with the matter would be to refer it 

back to the SCA to get a decision on the merits of the recusal application 

by the SCA. 

279. 

As already submitted elsewhere in this heads the State specifically 

abandoned the reservation of this question of law in the SCA and we 

submit that the State is not entitled to address the Court on these aspects 

and should not be granted leave to appeal in this regard. What the 

State intends to do, is to attempt to reargue the merits of the matter, try 

and convince this Court that the Trial Judge made certain findings that 

was wrong and was accordingly bias. It also submitted that the State is 

not entitled to a reservation of a question of law on that basis especially if 

it was abandoned in the SCA. 
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H. CONCLUSION: 

280 

We respectfully submit that the State do not make out a proper case for 

leave to appeal against the judgment by the SCA and therefore submit 

that the application for leave to appeal should be refused. 
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