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INTRODUCTION 

 

1. The background to this application appears from, 

-  the TPD’s judgment on exception in S v Basson [2000] 1 All SA 

430 (T); 

-  the TPD’s judgment on the admissibility of the bail record at 

vol 174 p 17,007; 

-  the TPD’s judgment on the application for recusal in S v Basson 

[2000] 3 All SA 59 (T); 

-  the TPD’s judgment on leave to appeal at vol 187 p 18,352; 

-  the SCA’s judgment in S v Basson 2004 (1) SA 246 (HHA), and 

-  this court’s judgment in S v Basson 2004 (6) BCLR 620 (CC). 

 

2. The state seeks leave to appeal against the SCA judgment on the basis 

that it should have overturned the TPD judgments because, 

-  it erred in upholding the exception; 

- it erred in ruling that the bail record was not admissible in 

evidence at the trial, and 

-  the trial judge was biased. 

 

3. We will devote a chapter to each of these grounds of appeal.  In each 

chapter, we outline the history of the ground of appeal, identify the 

outstanding issues and make submissions on each of them.  We conclude 

each chapter with submissions on the appropriate remedy. 
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4. We then devote a concluding chapter to the issue of double jeopardy and 

its impact on this case.  



HEADS/BASSON 
06.10.04 

7

THE EXCEPTION 

 

History 

 

The exception 
 

5. At the commencement of the trial on 4 October 1999, the accused 

objected to some of the charges in terms of s 85(1)(c) of the CPA.  The 

charges to which he objected included counts 31, 46, 54, 55, 58 and 61.1  

They were based on s 18(2) of the Riotous Assemblies Act 17 of 1956.  

They alleged that the accused had entered into conspiracies in South 

Africa to murder people branded as “enemies of the state” in other 

countries.  

 

6. The facts upon which these charges were based may be summarised as 

follows: 

 

6.1. In the 1980’s the South African government was engaged in an 

armed conflict with the liberation movements.  As part of its 

strategy, the South African Defence Force set up a special unit 

to eliminate people they branded as “enemies of the state”.2  

                                            
1  Indictment vol 3 pp 184, 190, 193, 194, 196 and 199;  Summary of material facts vol 3 

pp 205 to 214, 218 to 220, 229 to 230, 234 to 239, 241 to 243 and 247 to 248 
 
2  Material facts vol 3 pp 205:10 to 15 
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This unit in due course became known as the Civil Co-operation 

Bureau.3 

 

6.2. The CCB identified as enemies of the state, 

- political organisations such as the ANC, SACP, PAC, 

SWAPO; UDF and SACC and their members, supporters 

and sympathisers;4

- members of the SADF who threatened to expose the covert 

operations of the CCB,5 and 

- anybody who criticised the government of the day.6

 

6.3. The task of the CCB was to gather information regarding 

enemies of the state and to eliminate them7 and to do it in a 

manner that could not be traced to the SADF or the government 

of the day.8 

 

                                                                                                                                
 
3  Material facts vol 3 p 207:9 to 12 
 
4  Material facts vol 3 pp 205:13, 208:6 to 11  
 
5  Material facts vol 3, pp 205:14, 205:20 
 
6  Material facts vol 3 p 208:14 
 
7  Material facts vol 3 p 207:16 to 208:4 
 
8  Material facts vol 3 p 208:15 to 17 
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6.4. The CCB was organised into different divisions or “regions”.  

One of them operated within the country’s borders,9 and others 

were dedicated to operations outside the borders, including in 

Mozambique and Swaziland, and in Europe.10 

 

6.5. In 1982 the SADF established a secret organisation known as 

“Project Coast” to develop a chemical and biological warfare  

capability.11 

 

6.6. The accused was a medical doctor in the permanent force of the 

SADF.12  He became the head of Project Coast and directed its 

operations.13 

 

6.7. In furtherance of these aims, the accused entered into 

conspiracies with other members of the SADF in Pretoria during 

the period from 1979 to 1989, to murder a range of people in 

Namibia,14 London,15 Mozambique16 and Swaziland.17 They 

included the following: 

                                            
9  Material facts vol 3 p 210:20 
 
10  Material facts vol 3 p 209:12 to 15 
 
11  Material facts vol 3 p 212:4 
 
12  Material facts vol 3 p 212:7 
 
13  Material facts vol 3 p 213:19 to 21 
 
14  Charge 31 vol 3 pp 184, 218 to 200, charge 46 vol 3 pp 190, 229 to 230 and charge 61 

vol 3 pp 199, 247 to 248  
 
15  Charge 54 vol 3 pp 193, 234 to 236  
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6.7.1. Members of SWAPO who were held in detention 

camps. Because there were so many of them, the 

detention facilities were difficult to control and the 

detainees were regarded as a security risk.18  It was 

decided by the special forces of the SADF that these 

detainees should be killed and their bodies disposed 

of.19 The accused supplied various chemical 

substances for use in committing the murders.20  

Pursuant to this conspiracy, more than 200 members 

of SWAPO were murdered.21  The accused actively 

participated in some of the murders.22  It is alleged that 

the accused then actively participated in disposing of 

the bodies of his victims by throwing them out of an 

aeroplane over the ocean.23 

 

                                                                                                                                
 
16  Charge 55 vol 3 pp 194, 236 to 239 
 
17  Charge 58 vol 3 pp 196, 241 to 243 
 
18  Material facts vol 3 p 218:1 
 
19  Material facts vol 3 p 218:3 
 
20  Material facts vol 3 pp 218:12 to 20, 218:24 to 219:16 
 
21  Material facts vol 3 pp 218:21 and 219:17 to 20 
 
22  Material facts vol 3 pp 218:9 to 220:7 
 
23  Material facts vol 3 p 220:10 
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6.7.2. A high-ranking administrator of Ovamboland in 

Namibia who was responsible for the investigation of 

complaints against the security forces.24 The accused 

is alleged to have supplied toxic substances to be used 

in his murder.25 

 

6.7.3. SWAPO refugees in a refugee camp.  The accused is 

alleged to have supplied cholera bacteria to poison the 

water supply to the camp.  It was to be done so as to 

influence the outcome of the pending election in 

Namibia.26 

 

6.7.4. Various high-ranking members of the liberation 

movements in London,27 Mozambique28 and 

Swaziland.29  The accused is alleged to have supplied 

toxic substances and weapons30 to be used in their 

murders. 

 

                                            
24  Material facts vol 3 p 229:9 to 14 
 
25  Material facts vol 3 p 229:18 to p 230:9 
 
26  Material facts vol 3 pp 247 to 248 
 
27  Material facts vol 3 pp 236 to 239  
 
28  Charge 55 vol 3 p 194  
 
29  Material facts pp 241 to 243  
 
30  Material facts vol 3 pp 234:6 to 10, 235 :14 to 18, 237:9 to 11, 242:16 to 23, 247:10 

to 13 
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6.8. In sum, it was alleged that the accused conspired to commit 

murder outside South Africa in his capacity as the head of a 

covert operation of the SADF.  The purpose of these activities 

was to eliminate perceived enemies of the South African 

government and to ensure the continued existence of the 

apartheid state.  The accused performed these activities at a 

time when the South African government was engaged in an 

armed struggle against the liberation movements. 

 

The TPD judgment 
 

7. The TPD upheld the objection in a judgment given on 12 October 1999.31  

Its ratio may be summarised as follows: 

 

7.1. Section 18(2) of the Riotous Assemblies Act makes it an offence 

to conspire with another person to commit “any offence”.  We will 

call the latter offence “the target offence”. 

 

7.2. On a proper interpretation of s 18(2), the target offence has to be 

one that is triable (“beregbaar”) in South Africa. 

 

7.3. The murders that the accused conspired to commit were not 

triable within South Africa, because they were to be committed 

                                                                                                                                
 
31  S v Basson [2000] 1 All SA 430 (T);  vol 174  pp 16,979 to 17,006 
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beyond its borders in Namibia, London, Mozambique and 

Swaziland. 

 

7.4. The accused and his co-conspirators in any event received 

amnesty for the target offences committed or to have been 

committed in Namibia in terms of two proclamations promulgated 

by the Administrator General of Namibia shortly before its 

independence. 

 

8. Immediately after the TPD had delivered its judgment, the state said that it 

required a few days to consider whether to appeal or not.32  When the trial 

resumed on 25 October 1999, the state said that it did not intend to appeal 

at that stage (“is nie voornemens om op hierdie stadium te appelleer teen 

u uitspraak nie”) but might have the question of law resolved under s 333 

of the CPA.33 

 

The application for leave to appeal 
 

9. After the acquittal of the accused on 11 April 2003, the state applied to the 

TPD for the reservation of 15 questions of law in terms of s 319(1) of the 

CPA.34  Question 10 was whether the trial court had erred in upholding the 

                                                                                                                                
 
32  Proceedings 12 October 1999 vol 4 pp 346 to 352 
 
33  Proceedings 25 October 1999 vol 4 p 357:3 to 6 
 
34  Application for special leave to appeal annexure AA4 p 155 
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exception by finding that a conspiracy within South Africa to commit an 

offence abroad, was not justiciable in South Africa.35 

 

10. The TPD refused to reserve this question because it said, 

-  that the state had decided not to appeal and had said so at the 

time,36 and 

-  that there was nothing that prevented the state from prosecuting 

the accused on the quashed charges afresh.37

 

The petition to the SCA 
 

11. The state petitioned the SCA in terms of s 319(3) read with s 317(5) of the 

CPA, for the reservation of further questions of law.38  They included a 

question 11 which read as follows: 

“Whether the trial court erred in law by finding that on a proper 

interpretation of s 18(2)(a) of the Riotous Assemblies Act 17 of 

1956, the court did not have the power to adjudicate on a 

conspiracy within South Africa to commit an offence beyond its 

                                                                                                                                
 
35  Application for special leave to appeal annexure AA4 p 155 
 
36  TPD judgment on leave to appeal vol 187 p 18,356:11 to 12 
 
37  TPD judgment on leave to appeal vol 187 p 18,356:14 to 16 and p 18,365:5 to 7 
 
38  Notice of motion  vol 216 p 20,857 
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borders and consequently quashed charges 31, 46, 54, 55, 58 

and 61”.39

 

12. The SCA ordered on 19 February 2003 in terms of s 316(8)(d) of the 

CPA40 that the state’s petition be argued before it.  It also ordered that the 

questions reserved by the TPD be argued at the same time. 

 

The SCA judgment 
 

13. The SCA refused the state’s petition for the reservation of question 11 for 

the following reasons: 

 

13.1. It described various defects in the petition and the condonation 

application41 and concluded42 that there was sufficient reason to 

refuse the application for condonation without determination of 

the merits of the petition.  It said however that it had considered 

the merits and it proceeded to deal with them. 

 

                                            
39  Notice of motion  vol 216 p 20,860:12 to 17 
 
40  prior to its substitution by Act 42 of 2003.  Now s 216(13)(e) 
 
41  S v Basson 2004 (1) SA 246 (HHA) para 26 to 41 
 
42  S v Basson 2004 (1) SA 246 (HHA) para 42 
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13.2. The SCA followed and applied Adams43 by finding that it was not 

competent to reserve a question of law pursuant to the quashing 

of charges.44 

 

13.3. The SCA held that it would in any event exercise its discretion 

against reservation of the question for the following reasons.45 

● The application for reservation should have been made 

within a reasonable time after the charges were quashed.  

The rule against piece-meal appeals was not applicable 

because the proceedings in relation to the quashed 

charges had been finally determined.  It would have been 

appropriate for the TPD to postpone the trial pending the 

determination of the appeal on a question of law.  It could 

however also have split off the charges in terms of s 81 and 

proceeded with the trial on the remaining charges. 

● The state indicated after judgment that it was not going to 

appeal. 

● The state did not address any argument to the SCA on the 

trial court’s interpretation of s 18(2)(a). 

● The trial court dismissed some of the evidence upon which 

the state based the quashed charges. 

                                            
43  R v Adams 1959 (3) SA 753 (A) 
 
44  S v Basson 2004 (1) SA 246 (HHA) paras 64 to 69 
 
45  S v Basson 2004 (1) SA 246 (HHA) para 70 
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This court’s rulings 
 

14. This court made the following rulings relevant to the exception: 

 

14.1. The appeal raised a constitutional matter.46 

 

14.2. The court left open the merits of the application for leave to 

appeal47 and mentioned that this required consideration of the 

circumstances in which the Constitutional Court will uphold an 

appeal against the exercise of a discretion by the SCA.48 

 

The remaining issues 
 

15. The remaining issues relating to the exception are the following: 

 

15.1. Whether the SCA ought to have condoned the defects in the 

state’s petition for the reservation of question 11. 

 

                                            
46  S v Basson 2004 (6) BCLR 620 (CC) paras 31 to 37, 79, 82(2), 102 to 111 and 114 to 

127 
 
47  S v Basson 2004 (6) BCLR 620 (CC) para 80(d) 
 
48  S v Basson 2004 (6) BCLR 620 (CC) para 81 
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15.2. Whether it is open to the state to attack the quashing of charges 

by the reservation of a question of law under s 319 of the CPA or 

whether Adams was correct in holding that it could not do so. 

 

15.3. Whether the state is precluded from pursuing such an appeal by 

reason of its failure to do so immediately after the TPD judgment 

on the exception was given. 

 

15.4. Whether this court should overturn the SCA’s refusal to reserve 

question 11 in the exercise of its discretion to do so or not. 

 

15.5. Whether the TPD judgment upholding the exception was correct. 

 

Condonation of the defects in the petition 

 

Introduction 
 

16. The SCA refused the state’s application for condonation, thereby leaving 

the state with a defective application for reservation of the questions of law 

that had not been reserved by the TPD.  We submit with respect that the 

SCA erred in failing to grant condonation. 
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The applicable SCA rules 
 

17. Section 319(1) of the CPA allows the state to apply to the High Court for 

the reservation of a question of law.  Section 319(3) makes s 317(5) 

mutatis mutandis applicable to proceedings under s 319. 

 

18. When s 317(5) is read to apply mutatis mutandis to applications by the 

state for the reservation of questions of law in terms of s 319, it provides in 

effect that, if the High Court refuses such an application, the following 

rules apply: 

 

18.1. The state may within 21 days or within such extended period as 

may be allowed on good cause shown, apply to the SCA by 

petition addressed to the President of the SCA, for the 

reservation of the question of law. 

 

18.2. In terms of s 1 of the Petition Proceedings Replacement Act 35 

of 1976, the reference to an application by petition to the 

President of the SCA, must be construed as a reference to an 

application by notice of motion in terms of the rules of the SCA. 
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18.3. The SCA said49 that such an application is in effect an 

application for leave to appeal governed by rule 6 of the SCA 

rules.  This rule provides that, 

- the application must be made on notice of motion in the 

prescribed form;50

- the application must be lodged in duplicate;51

- the application must be accompanied by copies of the High 

Court’s main judgment and order and its judgment refusing 

reservation of the question of law;52  

- the application must be clear, succinct and to the point; it 

must furnish fairly all the information necessary to enable 

the SCA to decide the application; and it must deal with the 

merits of the case only insofar as is necessary for purposes 

of explaining and supporting the grounds upon which the 

reservation is sought and be properly and separately 

paginated and may not be accompanied by the record or 

traverse extraneous matters.53

 

19. In terms of SCA rule 11 the SCA may extend any time period and condone 

any non-compliance with the rules mero motu or on application. 

                                            
49  S v Basson 2004 (1) SA 246 (HHA) para 28 
 
50  SCA rule 6 read with the definition of “application” in rule 1(1) 
 
51  rule 6(1) 
 
52  rule 6(2) 
 
53  rule 6(5) 
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20. SCA rule 12 governs applications for condonation.  It provides that, 

-  the application must be made on notice of motion in the 

prescribed form;54  

-  the application must be lodged in duplicate, and 

-  the application must be clear, succinct and to the point, furnish 

fairly all the information necessary to enable the court to decide 

the application and deal with the merits of the case only insofar as 

is necessary for the purpose of explaining and supporting the 

grounds upon which condonation is sought. 

 

The state’s application to the SCA 
 

21. On 23 May 2002 the state lodged with the SCA a document styled a 

“kennisgewing van mosie”.55  It indicated that it intended to petition the 

SCA to reserve the questions of law that the TPD had refused to reserve.  

The state indicated that it would be unable to comply with the 21-day time 

period prescribed in s 21(2) of the Supreme Court Act by virtue of the 

length of the record.  The state accordingly asked for an extension of time 

for the filing of its petition, alternatively for condonation in respect of its 

failure to comply with the 21-day period. 

 

                                                                                                                                
 
54  rule 12 read with the definition of “application” in rule 1(1) 
 
55  Notice of motion  vol 201 pp 19,637 to 19,638 



HEADS/BASSON 
06.10.04 

22

22. In June 2002 the state lodged an application with the SCA for reservation 

of various questions of law that had not been reserved by the TPD (“the 

original application”).  The original application was brought in terms of 

s 319 of the CPA.   It consisted of two parts. 

 

22.1. The first part of the application dealt with the fraud charges.  It 

comprised of a “versoekskrif ten opsigte van die 

bedrogaanklagte”,56 accompanied by detailed submissions in 

volumes 1A to 1F.57  The submissions were signed by Anton 

Ackermann SC and Willie Hofmeyr.  They did not take the form 

of an affidavit. 

 

22.2. The second part of the application dealt with the drugs 

charges.58  It comprised of volumes IIA to IIC.  It was signed by J 

P Pretorius and Willie Hofmeyr, and was not in the form of an 

affidavit. Willie Hofmeyr did however depose to a short affidavit 

in which he confirmed the correctness of the various volumes.59  

Volume IIA also prayed for condonation of the state’s failure to 

                                                                                                                                
  
56  Vol 201 pp 19,644 to 19,648 
 
57  Vols 202 to 207 
 
58  Vols 208 to 210 
 
59  Vol 210 p 20,383 
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comply with the 21-day period in s 21(2) of the Supreme Court 

Act when the state filed the original application.60 

 

23. In November 2002 the accused filed an answering affidavit in three 

volumes.61  He raised the point in limine that the original application did 

not comply with the SCA rules.62 

 

24. On 25 November 2002 the registrar of the SCA wrote a letter to the state 

indicating that the original application was defective since the state had 

failed to comply with SCA rule 6.63  The letter concluded that the 

application would be considered “na bovermelde tekortkominge … 

reggestel word”. 

 

25. On 6 December 2002 the state filed a replying affidavit in the original 

application.64  The affidavit (together with annexures) comprised two 

volumes.  The replying affidavit was deposed to by Anton Ackermann SC. 

 

26. On 13 December 2002 the state filed an application for leave to appeal 

that was intended to take the place of the original application and to 

                                            
60  Vol 208 p 20,148:2.1 to 2.4 
 
61  Vols 211 to 213 
 
62  Vol 211  p 20,470:14 to 20 
 
63  Vol 214  p 20,716 
 
64  Vols 214 and 215 
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correct the deficiencies referred to above (“the substitute application”).  

The substitute application took the following form. 

 

26.1. There was firstly a notice of motion in which the state asked for 

various questions of law to be reserved and also asked for 

condonation in respect of the state’s failure to comply with the 

SCA rules.65 

 

26.2. There was secondly an affidavit by Anton Ackermann SC which 

explained why the state had failed to comply with the SCA rules 

in the original application and advanced legal submissions in 

support of the application for reservation of questions of law.66 

 

27. In January 2003 the accused filed a supplementary affidavit in rejoinder to 

the replying affidavit in the original application.67 

 

The SCA’s reasons 
 

28. The SCA held that the original application was defective for the following 

reasons: 

 

                                            
65  Vol 216  pp 20,857 to 20,868 
 
66  Vol 216  pp 20,870 to 20,957 
 
67  Vol 216 pp 20,958 to 20,972 
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28.1. An application for reservation of a question was in essence an 

application for leave to appeal that was governed by SCA rule 

6.68 

 

28.2. The original application failed to comply with SCA rule 6 since: 

 

28.2.1. it was not accompanied by a notice of motion;69 

 

28.2.2. it was not accompanied by a founding affidavit (save 

for a confirmatory affidavit of Willie Hofmeyr who did 

not have the requisite knowledge to confirm the 

correctness of the facts stated in the documents);70 

 

28.2.3. it was not clear, succinct and to the point.71 

 

29. The SCA held that the substitute application was defective for the 

following reasons: 

 

29.1. The notice of motion did not include a prayer that the substitute 

application should take the place of the original application.72 

                                            
68  S v Basson 2004 (1) SA 246 (HHA) para 28 
 
69  S v Basson 2004 (1) SA 246 (HHA) para 29 
 
70  S v Basson 2004 (1) SA 246 (HHA) para 31 
 
71  S v Basson 2004 (1) SA 246 (HHA) para 32 
 
72  S v Basson 2004 (1) SA 246 (HHA) para 38 
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29.2. The notice of motion did not call upon the respondent to file an 

answering affidavit.73 

 

29.3. The substitute application incorporated by reference large 

portions of the original application.74 

 

30. The SCA held that the condonation application was defective for the 

following reasons: 

 

30.1. There was no separate application for condonation as required 

by SCA rule 12.  The issue of condonation was simply 

addressed in the course of the substitute application.75 

 

30.2. The pages of the substitute application that addressed the issue 

of condonation were missing from the bundles filed with the 

SCA.76 

 

31. The SCA said that the state’s application was so defective that there was 

sufficient reason to refuse condonation on that ground alone.77  However it 

                                                                                                                                
 
73  S v Basson 2004 (1) SA 246 (HHA) para 38 
 
74  S v Basson 2004 (1) SA 246 (HHA) para 39 
 
75  S v Basson 2004 (1) SA 246 (HHA) para 37 
 
76  S v Basson 2004 (1) SA 246 (HHA) para 39 
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did not in fact refuse condonation on that ground alone and ultimately did 

so as a result of the combined impact of three factors.  The first was the 

seriousness of the defects in the application.  The second was that Adams 

did not allow the reservation of the question relating to the exception.  The 

third was that the SCA said that it would in any event exercise its 

discretion against reservation.   

 

32. We will submit in a later section of these heads that the second of these 

grounds was bad in law.   

 

33. We submit that the other two grounds were also bad for the reasons that 

follow. 

 

The rules of condonation 
 

34. The factors that will be considered by a court in the exercise of its 

discretion to grant condonation are well-established.  It is ultimately a 

question of fairness to both sides.  Factors that must be considered 

include “the degree of non-compliance with the Rules, the explanation 

therefore, the prospects of success on appeal, the importance of the case, 

the respondent’s interest in the finality of his judgment, the convenience of 

                                                                                                                                
77  S v Basson 2004 (1) SA 246 (HHA) para 42 
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the Court, and the avoidance of unnecessary delay in the administration of 

justice”.78 

 

35. The prospects of success are of particular importance.  The SCA has held 

that, in circumstances where there has been a flagrant breach of the rules, 

“the indulgence of condonation may be refused whatever the merits of the 

appeal are”.79 It other cases, however, a court should have regard to the 

prospects of success when deciding whether or not condone a non-

compliance with its rules.80  If the prospects of success on the substantive 

issue are weak, then a court will probably refuse to condone a non-

compliance with its rules.  If the prospects of success on the substantive 

issue are strong, them a court is more likely to condone a failure to comply 

with its rules. 

 

The state’s failure to comply with rule 6 
 

36. We respectfully submit that the SCA ought to have granted condonation 

for the state’s failure to comply with SCA rule 6 when lodging the original 

application. 

                                            
78  United Plant Hire (Pty) Ltd v Hills 1976 1 SA 717 (A) at 720E to G.  See also Mbutuma v 

Xhosa Development Corporation Ltd 1978 1 SA 681 (A) at 682D to F; Mabaso v Law 
Society of the Nothern Provinces (CCT 76/03) para 20 

 
79  Blumenthal v Thomson 1994 2 SA 118 (A) at 121I 
 
80  Federated Employers Fire and General Insurance Co Ltd v McKenzie 1969 3 SA 360 

(A) at 362G;  United Plant Hire (Pty) Ltd v Hills 1976 (1) SA 717 (A) at 720F; National 
Union of Metalworkers of SA v Jumbo Products CC 1996 (4) SA 735 (A) at 741F to I; 
Mabaso v Law Society of the Nothern Provinces (CCT 76/03) para 20 
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36.1. The state’s failure to comply with SCA rule 6 was 

understandable since it was not obvious that this rule applied at 

all.  Rule 6 applies “in every case where leave to appeal is by 

law required of [the SCA]”.81  The state might be excused for 

believing that an application for reservation of questions of law in 

terms of s 319(3) read with s 317(5) of the CPA. was not an 

application for “leave to appeal” within the meaning of rule 6.   

 

36.2. The state explained in the substitute application why it had not 

complied with SCA rule 6.82  Mr Ackermann stated that he was 

under the impression that the original application complied with 

the SCA rules and he tendered his apologies for the mistake.83 

 

36.3. This was not a case where the issue of condonation should have 

been decided without regard to the merits.  We will deal with the 

prospects of success elsewhere in these submissions.  For the 

reasons set out there, we respectfully submit that there is a 

reasonable chance that this Court will reverse or materially alter 

the main judgment.  This provides a powerful reason to condone 

the state’s failure to comply with SCA rule 6. 

                                            
81  SCA rule 6(1) 
 
82  Vol 216 p 20,857:10 to 36 
 
83  Vol 216 p 20,857:10 and 11 
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36.4. Moreover, we respectfully submit that the interests of justice 

militate in favour of condonation.  The acquittal of the accused 

has attracted a huge amount of public interest, and raises issues 

of profound importance for a society engaged in the task of 

transformation.  As the SCA has pointed out in a different 

context, it counts in favour of condonation that “large amounts of 

time and money have been expended by the parties on the 

case”.84 

 

37. We submit that the SCA should also have granted condonation of the 

defects in the substitute application.  The defects in the substitute 

application were of a relatively minor nature.  What is stated above 

regarding the interests of justice and the prospects of success militate in 

favour of condonation in the present context as well. 

 

38. The SCA exercised its discretion against granting condonation. 

 

38.1. Where a court is vested with a discretion in the strict sense of the 

term, the power to interfere on appeal is circumscribed.  The 

question in such a case is whether the court a quo:85 

                                            
84  Uitenhage Transitional Local Council v SARS 2004 1 SA 292 (SCA) para 11 
 
85  Benson v SA Mutual Life Assurance Society 1986 (1) SA 776 (A) at 781J; Shepstone & 

Wylie and Others v Geyser NO 1998 (3) SA 1036 (SCA) at 1044J to 1045A; Mabaso v 
Law Society of the Nothern Provinces (CCT 76/03) para 20 
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- exercised its discretion capriciously or upon a wrong 

principle; 

- failed to bring an unbiased judgment to bear; or 

- failed to act for substantial reasons. 

 

38.2. We respectfully submit that the SCA exercised its discretion 

upon a wrong principle since it failed to have any regard to the 

public interest or the prospects of success. 

 

The state’s failure to comply with rule 12 
 

39. The state’s application for condonation was defective.  However these 

were minor defects, and were greatly outweighed by the countervailing 

considerations relating to the prospects of success and the interests of 

justice. 

 

Conclusion 
 

40. We submit that the SCA did not exercise its discretion judicially when it 

held that condonation should be refused for the state’s failure to comply 

with the SCA rules. 
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The appeal is competent 

 

Introduction 
 

41. The SCA held that it was not competent for the state to appeal against a 

judgment upholding an exception to a charge in terms of s 319(1) of the 

CPA because, 

-  a question of law could be reserved at the request of the state 

under s 319(1) only on (and directed at) the conviction or acquittal 

of the accused,86 and 

-  an order upholding an exception to a charge was neither a 

conviction nor an acquittal.87

 

42. We respectfully submit that the SCA erred in its interpretation of s 319.  

The section may as a matter of timing preclude the reservation of any 

questions of law before finalisation of the proceedings in the High Court, 

whether by conviction, acquittal or otherwise.  But it does not limit the right 

of the state to seek the reservation of questions of law, to questions 

directed at the accused’s conviction or acquittal.  It also entitles the state 

to appeal against an order upholding an objection to a charge by seeking 

reservation of the question whether the order was correct in law. 

 

                                            
86  S v Basson 2004 (1) SA 246 (HHA) paras 64 to 68 
 
87  S v Basson 2004 (1) SA 246 (HHA) para 69 
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The Adams rule 
 

43. The AD laid down the rule that the state may only seek the reservation of 

a question of law on conviction or acquittal of the accused, in the case of 

Adams.88  It has since then followed and applied it in Mene,89 Seekoei,90 

Khoza91 and in this case.  It has however never reconsidered the rule 

since it was laid down in Adams despite its own misgivings expressed in 

Mene92 and in this case,93 about the correctness of the rule. 

 

44. Adams remains the only reasoned authority underpinning the rule.  The 

rule was however not the focus of the judgment in Adams at all.  It was an 

appeal on a question of law reserved in favour of the accused, against a 

decision dismissing the accused’s objection to the indictment.  The state 

argued in limine that the AD had no jurisdiction “at this stage of the 

proceedings” to entertain the appeal because the proceedings in the trial 

court had not yet been finalised.94  The AD held that the point in limine 

was well taken and struck the matter from the roll for that reason.95  The 

only issue was whether a question of law could be reserved for decision 

                                            
88  R v Adams 1959 (3) SA 753 (A) 764H 
 
89  S v Mene 1978 (1) SA 822 (A) 838C 
 
90  S v Seekoei 1982 (3) SA 97 (A) 102D to 104C 
 
91  S v Khoza 1991 (1) SA 793 (A) 796A to D 
 
92  S v Mene 1978 (1) SA 822 (A) 838C 
 
93  S v Basson 2004 (1) SA 246 (HHA) para 68 
 
94  R v Adams 1959 (3) SA 753 (A) 758F to G 
 
95  R v Adams 1959 (3) SA 753 (A) 758F to G 
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by the AD, in the course of a criminal trial in the High Court or only after its 

completion.  The AD held that it could not be done midstream.  Its ratio 

was that the legislature did not intend to depart from the policy underlying 

the CPA and consistently applied by the courts, that it was generally 

undesirable to interrupt criminal trials with piecemeal appeals to the AD.96  

It was only in the last paragraph of its judgment, that the AD said that “the 

only right conferred upon the prosecutor is to apply for a reservation in his 

own favour in the case of an acquittal or in favour of an accused in the 

case of a conviction”.97  The point of this statement was merely that the 

state could also not seek the reservation of a question of law midstream.  

The question whether the state could, after completion of the proceedings 

in the trial court, only seek the reservation of a question of law directed at 

the accused’s conviction or acquittal, was not before the court.  Its 

pronouncement on that question was in any event not a considered one.  

We submit with respect that it was wrong for the reasons that follow. 

 

45. The Adams rule is not supported by the language of s 319(1).  It says that, 

“if any question of law arises on the trial in a superior court”, the court may 

of its own motion or at the request of the prosecutor or the accused, 

reserve that question for consideration by the AD.  There is nothing in the 

language to suggest that the state may only request the reservation of 

questions directed at the conviction or acquittal of the accused. 

                                                                                                                                
 
96  R v Adams 1959 (3) SA 753 (A) 758G to 764H and particularly 762H to 763H 
 
97  R v Adams 1959 (3) SA 753 (A) 765H 
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46. Section 319(2) indeed strongly suggests that the legislature intended to 

permit the state to appeal against an order upholding an objection to a 

charge, by way of reservation of law.  It provides that “the grounds upon 

which any objection to an indictment is taken shall, for purposes of this 

section, be deemed to be a question of law”.  On the Adams interpretation 

of s 319, this provision will come into play only in the event of the 

dismissal of an objection and then only if the accused is thereafter 

convicted.98  It means that this provision finds application only after 

conviction, if the accused seeks to attack the dismissal of his or her earlier 

objection to the charge.  But after conviction, the accused has a full right of 

appeal in terms of s 316 and never needs to resort to the reservation of a 

question of law in terms of s 319.  It follows that the Adams interpretation 

renders s 319(2) devoid of any practical significance. 

 

47. The Adams interpretation also has far-reaching implications.  It means that 

the state has no right of appeal against an order of the High Court 

upholding an objection that a charge does not disclose an offence in law.  

Adams suggested that, if an objection to a prosecutor’s indictment is 

upheld, “he can amend it or present a new indictment”.  But that is not a 

solution where the High Court’s order upholding the objection, is wrong in 

                                                                                                                                
 
98  Because Adams held that nobody may reserve a question of law midstream and at the 

end of a case the state may still not seek to appeal against an order upholding an 
objection to a charge by reservation of a question of law because it will not have 
culminated in conviction or acquittal. 
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law.  This case is a good example.  The trial court’s order upholding the 

objection is based on its interpretation of s 18(2) of the Riotous 

Assemblies Act.  We submit that its interpretation is wrong in law.  But its 

finding based on that interpretation, will become final and consequently 

res judicata as between the state and the accused, if the state is not 

allowed to appeal against it.  It cannot be overcome by a new or amended 

indictment. 

 

48. The irony is that, if exactly the same issue arises in a lower court, the state 

has an express right of appeal to the High Court in terms of s 310(1) and 

from the High Court to the SCA in terms of s 311(1) of the CPA.99  The 

Adams interpretation of s 319 accordingly creates an irrational difference 

between the right of the state to appeal from proceedings in the lower 

courts on the one hand and those in the High Court on the other. 

 

49. The AD recognised in Mene100 that the Adams interpretation of s 319 

might have created a hiatus in the CPA but said that it was the 

responsibility of the legislature to remedy it.  We submit with respect 

however that the hiatus is the product of the incorrect interpretation 

adopted in Adams.  On a proper interpretation, the hiatus is avoided. 

 

                                            
99  Hiemstra Suid-Afrikaanse Strafproses 6th ed 245 and 852 
 
100  S v Mene 1978 (1) SA 822 (A) 838C 
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50. This court is not bound by the Adams interpretation.  We submit that it 

should hold that the High Court may in terms of s 319 of the CPA, reserve 

a question of law at the request of the state, directed at an order of the 

High Court upholding an objection to a charge.  On this interpretation, the 

SCA erred in this case by holding that it was not competent to reserve the 

state’s question of law directed at the High Court’s order upholding the 

accused’s objection to certain of the charges in the indictment. 

 

Conclusion 
 

51. We submit that it was competent for the state to appeal against the 

judgment upholding the exception by the reservation of a question of law 

under s 319(1).  The SCA erred in its finding that it was not. 

 

The state’s delay 

 

Introduction 
 

52. We submit that the state cannot be faulted for its failure to appeal 

immediately after the judgment upholding the exception because, 

-  the state was not entitled to appeal against the judgment at the 

time, or 

-  even if the state was entitled to appeal against the judgment at the 

time, it was not compelled to do so and remained entitled to 
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appeal against the judgment after completion of the proceedings 

in the TPD, or 

-  even if the state could and should have appealed against the 

judgment at the time, its failure to do so was understandable and 

excusable. 

 

The state was not entitled to appeal midstream 
 

53. The AD held in Adams that the reservation of a point of law for 

consideration by that court before conviction or acquittal in the trial court, 

would “constitute a complete reversal of a long-established legislative and 

judicial policy”.  The policy was apparent from the legislation that governed 

criminal procedure since the turn of the century and “accorded with the 

attitude consistently adopted by our courts”.  The courts had “acted upon 

the general principle that it would be both inconvenient and undesirable to 

hear appeals piecemeal and have declined to do so except where unusual 

circumstances called for such a procedure”.101 

 

54. The AD has since Adams adhered to this policy.  It said in Malinde that it 

was “in principle strongly opposed to the hearing of appeals in piecemeal 

fashion” and that exceptions could only be made “where unusual 

circumstances call for such procedure”. 

 

                                            
101  R v Adams 1959 (3) SA 753 (A) 763B to H 
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55. This court endorsed this policy in SACCAWU.  It said that considerations 

generally pointed “strongly against piecemeal appeals, though the matter 

remains overridingly one of convenience”.102 

 

The state was not obliged to appeal midstream 
 
 
 
56. In the exceptional circumstances where an appeal in the course of 

proceedings in the trial court is justified, such an appeal is permissible but 

not obligatory.  The trial court may require the aggrieved litigant to make 

an election either to appeal immediately or waive its right to do so.  But 

where the aggrieved litigant is not put to that choice, its failure to do so 

does not preclude it from appealing at the end of the trial on the ground 

that the earlier decision was wrong.  Mohamed CJ for instance made the 

point in Beinash that, when the appealability of a decision was considered, 

the real question was “whether it can be corrected forthwith and 

independently of the outcome of the main proceedings or whether the 

appellant is constrained to await the outcome of the main proceedings 

before the decision can be attacked as one of the grounds of appeal”.103 

 

57. This court made the point in SACCAWU104 that, even where it might have 

been permissible for a litigant to appeal immediately against the trial 

                                            
102  SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) para 5 
 
103  Beinash v Wixley 1997 (3) SA 721 (SCA) 729I to J 
 
104  SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) para 4 
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court’s dismissal of its application for recusal, its failure to do so does not 

preclude it from raising the complaint in an appeal at the end of the case: 

“An applicant for recusal cannot be said to be ‘entitled’ to 

prosecute an appeal immediately.  Two considerations suggest 

the contrary.  First, though there is some early authority that a 

decision by an applicant for recusal to proceed with the merits of 

the matter instead of insisting on challenging the refusal to recuse 

by way of appeal may constitute a waiver of the recusal objection, 

it is clear from subsequent authority that waiver in these 

circumstances occurs only if it is unambiguous.  The recusal point 

unless so abandoned therefore remains good for a later appeal.” 

 

58. The AD’s judgment in Adams was to the same effect.  We have submitted 

that it erred in holding that the state may never appeal on a point of law 

against the trial court’s judgment upholding the accused’s objection to the 

charges.  If we are correct, it would mean that the state is entitled to 

appeal against such a judgment on a point of law.  The ratio of the 

remainder of the AD’s judgment in Adams would however still hold good 

namely that such an appeal was permissible only after the proceedings in 

the trial court had been finalised.105 

 

59. We submit that there are also sound policy reasons not to deprive litigants 

of their right to attack decisions given in the course of a trial in an appeal 

                                                                                                                                
 
105  R v Adams 1959 (3) SA 753 (A) 758 to 764 
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after its completion, on the ground that they could and should have 

appealed against it immediately after it was given in the course of the trial: 

 

59.1. The general rule is that appeals are not permissible before 

completion of the proceedings in the trial court.  Midstream 

appeals are permitted only in exceptional circumstances on the 

grounds of “convenience”.  The test of “convenience” requires 

the exercise of a judicial discretion, usually by striking a balance 

between countervailing considerations.  The outcome is usually 

uncertain. 

 

59.2. A rule that, where a midstream appeal is permissible on the 

grounds of convenience, the litigant who does not appeal 

midstream is deprived of the right to do so at the end of the case, 

would have undesirable consequences.  It would firstly be unfair 

to compel litigants either to take their chances on a midstream 

appeal or to run the risk of losing their right of appeal altogether 

if they fail to do so.  It would secondly place an unnecessary 

burden on the judicial process because litigants would tend 

always to take their chances on a midstream appeal rather than 

run the risk of losing their right of appeal altogether if they fail to 

do so. 
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59.3. The appropriate rule is that, even where it is permissible for 

litigants to appeal midstream, they are not required to do so and 

may instead raise their objection in an appeal at the end of the 

case.  Where it is desirable that an appeal should be taken 

midstream, the trial court may always direct that it be done in the 

exercise of its power to regulate its own proceedings.106 

 

The state’s delay was excusable 
 
 
 
60. We submit that, even it was competent for the state to appeal against the 

upholding of the exception immediately after judgment was handed down, 

it was not obliged to do so and its failure to have done so was excusable.  

The state should not be penalised now for its failure to have initiated an 

appeal immediately after the TPD quashed the charges. 

 

Conclusion 
 

61. We submit that the state is not prohibited from appealing against the 

quashing of the charges by virtue of the fact that it waited until the end of 

the criminal trial before it applied for reservation of the relevant question of 

law. 

 

                                            
106  SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) para 5 
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The SCA’s exercise of its discretion 

 

62. The SCA said that, even if it was competent to do so, it would not exercise 

its discretion to allow the state to appeal against the TPD’s judgment 

upholding the exception by reserving a question of law to enable it to do 

so.107  This court indicated in its earlier judgment that it required 

consideration of the circumstances in which it will uphold an appeal 

against the exercise of such a discretion.108 

 

63. In terms of s 319(1) of the CPA, a trial court “may” reserve questions of 

law.  If it refuses to do so, its refusal may be taken on appeal to the SCA in 

terms of s 319(3) read with ss 317(5) in turn read with ss 316(11) to (15).  

When such an appeal comes before the SCA, it has to determine whether 

the trial court erred in the exercise of its discretion under s 319(1).  If it 

finds, as it should have done in this case, that the trial court misdirected 

itself in the exercise of its discretion, then the SCA assumes the discretion 

itself.  The discretion which the SCA said it would have exercised against 

the state, is in other words the discretion under s 319(1) which provides 

that the trial court “may” reserve questions of law. 

 

64. Where a court is vested with a discretion in the true or strict sense of the 

word, the power to interfere on appeal is circumscribed.  The question in 

                                            
107  S v Basson 2004 (1) SA 246 (HHA) para 70 
 
108  S v Basson 2004 (6) BCLR 620 (CC) para 81 
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such a case is whether the court a quo exercised its discretion capriciously 

or upon a wrong principle or failed to bring an unbiased judgment to bear, 

or failed to act for substantial reasons. 109 

 

65. The position is different where the court is not vested with a discretion in 

the true or strict sense of the word.  The AD noted in Knox D’Arcy110 that 

the word “discretion” is capable of different meanings and is sometimes 

not used in its true or strict sense.  It sometimes means “no more than that 

the court is entitled to have regard to a number of disparate and 

incommensurable features in coming to a decision”.  The SCA elaborated 

on this distinction in Shepstone & Wylie111 as follows: 

“To say, for example, that the court has a discretion to grant or 

refuse an interim interdict means no more than that the court is 

entitled to have regard to a number of disparate and 

incommensurable features in coming to that conclusion. …  In 

such cases the court of appeal is at liberty to decide the matter 

according to its own views of the merits. … Accordingly, whenever 

such a court is asked to interfere, the nature of the discretion must 

first be ascertained.  This will not be a simple exercise where a 

                                                                                                                                
 
109  Benson v SA Mutual Life Assurance Society 1986 (1) SA 776 (A) at 781J; Shepstone & 

Wylie and Others v Geyser NO 1998 (3) SA 1036 (SCA) at 1044J to 1045A 
 
110  Knox D’Arcy v Jamieson 1996 (4) SA 348 (A) 361 
 
111  Shepstone & Wylie v Geyser 1998 (3) SA 1036 (SCA) 1045 
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discretion is conferred in a statute by the use of the word ‘may’ 

which, standing on its own, is not particularly informative.”112

 

66. In such a case, the court of appeal is at liberty to decide the matter 

according to its own views of the merits.113 

 

67. It follows that the freedom of the court of appeal to interfere with the 

exercise of a lower court’s discretion depends crucially on the type of 

discretion in issue.114 

 

68. We submit that the discretion vested in the SCA in this case, was not a 

discretion in the true or strict sense of the word.  It was not at liberty to 

reserve the questions of law sought to be reserved or not, depending 

purely on what it regarded as just and equitable in the circumstances.  It 

was required to exercise its discretion judicially by having regard to a 

variety of considerations and by striking a proper balance between them.  

This court is accordingly at liberty to interfere with the SCA’s decision if it 

takes a different view of the matter. 

 

                                            
112  Also see Hix Networking Technologies v Systems Publishers 1997 (1) SA 391 (A) 401;  

Ganes v Telecom Namibia 2004 (3) SA 615 (SCA) para 21 
 
113  Knox D’ Arcy Limited and Others v Jamieson and Others 1996 (4) SA 348 (A) at 361I to 

362E;  Hix Networking Technologies v Systems Publishers (Pty) Limited and Another 
1997 (1) SA 391 (A) at 401G to 402B; Shepstone & Wylie and Others v Geyser NO 
1998 (3) SA 1036 (SCA) at 1044J to 1045F 

 
114  Mabaso v Law Society of the Northern Provinces (CCT 76/03) footnote 21 
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69. But even if we are wrong and even if the SCA was vested with a discretion 

in the true or strict sense of the word, we submit that it in any event 

misdirected itself in the following respects and that this court is accordingly 

at liberty to exercise the discretion afresh: 

 

69.1. The SCA’s decision was influenced by its view that the state had 

delayed unreasonably.115  We have submitted above that the 

state’s delay was proper or was at the very least excusable. 

 

69.2. The SCA held that the state had indicated at the time that it 

would not appeal against the upholding of the exception.116   But 

we have already submitted that this was not so.  The state 

merely said that it did not intend to appeal at that stage.  It said 

nothing about the possibility of an appeal at the end of the trial.  

The trial court also did not require it to make an election as it 

could have done, to appeal midstream or not at all. 

 

                                            
115  S v Basson 2004 (1) SA 246 (HHA) para 70(a) 
 
116  S v Basson 2004 (1) SA 246 (HHA) para 70(b) 
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The TPD judgment was wrong 

 

Introduction 
 

70. We submit with respect for the reasons that follow that the TPD erred in 

finding, 

-  that the offences the accused conspired to commit, were not 

justiciable under South African law, and 

-  that the Namibian amnesty affected their justiciability under South 

African law. 

 

Section 18(2) applied to Namibia 
 

71. Section 19A of the Riotous Assemblies Act provided that “This Act and 

any amendment thereof shall apply also in the territory of South West 

Africa”.  This section was inserted in the Riotous Assemblies Act in 1976 

and was only repealed in 1996.  The Riotous Assemblies Act applied in 

Namibia throughout the period from 1981 to 1989 when the accused is 

alleged to have entered into conspiracies to commit murders in that 

country. 

 

72. Even if one accepts the logic of the TPD, the offence created by s 18(2) 

would include a conspiracy to commit a crime under South African law or 

under Namibian law because the Riotous Assemblies Act applied to both. 
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73. In other words, insofar as the accused was alleged to have entered into 

conspiracies to commit murders in Namibia,117 the charges fell within the 

ambit of s 18(2), even on the TPD’s restrictive interpretation of that 

section. 

 

South African common law applied in Namibia 
 

74. The common law of South Africa under which murder was a crime also 

applied in Namibia during the relevant period.  Insofar as it is alleged that 

the accused entered into conspiracies to commit murders in Namibia, the 

target offences he is alleged to have conspired to commit were 

accordingly offences under the common law of South Africa. 

 

75. The common law of South Africa was made applicable to Namibia by the 

Administration of Justice Proclamation of 24 December 1919.  It provided 

in clause 1(1) as follows: 

“The Roman-Dutch law as existing and applied in the province of 

the Cape of Good Hope at the date of the coming into effect of this 

proclamation shall, from and after the said date, be the common 

law of the Protectorate, and all laws within the Protectorate in 

conflict therewith shall, to the extent of such conflict and subject to 

the provisions of this section, be repealed.” 

                                            
117  Charges 31, 46 and 61 
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76. The Namibian courts authoritatively interpreted this proclamation as 

meaning that it made the common law of South Africa applicable to 

Namibia.  In Goseb118 Claassen said the following in this regard: 

-  “If the learned judge by his remark intended to convey that the 

common law of the Cape of Good Hope was by this section 

excluded, then I must respectfully differ, for in my opinion it was 

the intention of the legislature to introduce also the common law of 

that province into this territory, otherwise the state of the law 

would have been very uncertain.  In my view, if in the section the 

words ‘South African law as existing and applied’ had been used, 

then the effect would have been exactly the same.  I consider that 

the term ‘Roman-Dutch law’ is a confusing term, for in fact, the 

common law of the Union or for that matter of the Cape of Good 

Hope is not Roman-Dutch law.  It is South African common 

law.”119

- “In my opinion, it is to be inferred from sec. 1(1) of the 

Proclamation that it was the intention of the legislature to 

introduce into this territory the law of the Union of South Africa, as 

existing and applied in the Cape of Good Hope, which law has for 

its basic structure the principles of the Roman-Dutch law.  Where 

those principles have been applied in the Cape of Good Hope 

                                            
118  R v Goseb 1956 (2) SA 696 (SWA) 
 
119  869A to C 
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differently from the rest of the Union, this court must to the best of 

its ability endeavour to interpret and apply those principles as it 

considers the Appellate Division will interpret and apply them in a 

case coming before it on appeal from a decision of a court in the 

Cape of Good Hope.”120

 

77. Ackermann AJA reviewed and endorsed this approach after the 

independence of Namibia in Redondo.121  He expressly approved of the 

conclusions of Claassen JP in Goseb122 and added that 

“[i]t follows from the aforegoing that, immediately prior to 

independence, the ‘common law’ applicable in South West Africa 

was identical to the common law in Walvis Bay (which was the 

common law of South Africa) save that differing statutory regimes 

had made different inroads into such common law.”123

 

78. It follows that the murders the accused is alleged to have conspired to 

commit in Namibia124 were crimes under the common law of South Africa 

as it applied in Namibia at the time.  In other words, on the logic adopted 

by the TPD, these charges also fell within the ambit of s 18(2) of the 

Riotous Assemblies Act. 

                                            
120  700B to E 
 
121  S v Redondo 1993 (2) SA 528 (NmS) 
 
122  at 539 to 540 
 
123  541B 
 
124  Charges 31, 46 and 61 
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Offences under the Defence Act 
 

79. Insofar as the accused and his co-conspirators conspired to commit 

murders beyond the borders of South Africa, those murders also 

constituted offences under the Defence Act 44 of 1957 as it read during 

the 1980’s. 

 

80. Section 151 of the Defence Act made its provisions applicable to all 

members of the SADF wherever they might serve: 

“This Act shall apply to all members of the South African Defence 

Force … whether such members are serving within or outside the 

Republic and whenever it is necessary to enforce this Act outside 

the Republic any sentence, fine or penalty pronounced or imposed 

for the purpose of such enforcement shall be as valid and 

effectual and shall be carried into effect as if it had been 

pronounced or imposed in the Republic.” 

 

81. Section 104(5)(a) made the Military Discipline Code in schedule 1 to the 

act, applicable to all members of the permanent force of the SADF: 

“The Military Discipline Code shall to the extent and subject to the 

conditions prescribed therein, apply to all members of the 

permanent force.” 
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82. Section 47 of the Military Discipline Code made it an offence triable in 

South Africa for anybody subject to the Code to commit or omit to do any 

act beyond the borders of South Africa if that conduct would have 

constituted an offence within South Africa: 

“Any person who beyond the borders of the Republic commits or 

omits to do any act in circumstances under which he would, if he 

had committed or omitted to do that act in the Republic, have 

been guilty of a civil offence, shall be guilty of an offence under 

this Code and liable on conviction to any penalty which could 

under section 91 be imposed by a court martial in respect of such 

offence:  Provided that no such penalty of such a nature that it 

could, if the offence in question had been committed within the 

Republic, have been imposed by any competent civil court, shall 

exceed the maximum penalty that could be imposed in respect of 

such offence by that civil court.”125

 

83. Section 1 of the Military Discipline Code defined a “civil offence” as “any 

offence in respect of which any penalty may be imposed by a court of law, 

not being an offence under sections 4 to 50 inclusive of this Code.”  It 

included the common law crime of murder. 

 

                                            
125  This is the text of s 47 prior to its amendment in 1999. 
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84. Section 105(1) of the Defence Act vested the civil courts with jurisdiction to 

try any offence under the Military Discipline Code: 

“Any division of the Supreme Court of South Africa or, subject to 

any other law prescribing its jurisdiction, a Magistrate’s Court, may 

try any person for any offence under the Military Discipline Code 

and may impose punishment which may be imposed for that 

offence under that Code and which is within the jurisdiction of 

such court, including, in the case of a Magistrate’s Court, a 

sentence of detention:  provided that no person shall be 

sentenced to corporal punishment in respect of any offence under 

the said Code.” 

 

85. It follows from these provisions that, insofar as the accused and his co-

conspirators conspired to commit murders beyond the borders of South 

Africa, those murders would have constituted offences under s 47 of the 

Military Discipline Code.  They would moreover have been justiciable by a 

South African court.  It follows that, even on the TPD’s logic, those 

murders constituted target offences within the ambit of s 18(2) of the 

Riotous Assemblies Act. 

 

Crimes under customary international law 

 

86. The target offences contemplated in s 18(2) of the Riotous Assemblies Act 

can be “any offence” under South African law.  South African law includes 
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customary international law, which in turn includes certain international 

offences.  These international offences can therefore be target offences 

for purposes of s 18(2). 

 

87. As with all forms of international law, international criminal law has at least 

two sources – treaty law126 and customary international law.127 

 

88. A treaty generally speaking binds only the signatories to the treaty and 

does so under international law.  It ordinarily does not become part of the 

parties’ domestic law unless they incorporate it as part of their municipal 

law.  This process of incorporation in the municipal law of a state ordinarily 

requires domestic legislative enactment.128  This is also so in South 

African law.129 

 

89. Customary international law binds all states.  The manner in which 

customary international law is adopted into domestic law depends on the 

constitutional arrangements of each jurisdiction.130  In South Africa 

                                            
126  Article 38 (1) (a) of the Statute of the International Court of Justice 
 
127  Article 38 (1) (b) of the Statute of the ICJ 
 
128  Brownlie Principles of Public International Law 6 ed (2003) 44 to 45 and 48 
 
129  Section 231(4) of the Constitution; Pan African World Airways Incorporated v SA Fire 

and Accident Insurance Co Ltd 1965 (3) SA 150 (A) at 161C; Maluleke v Minister of 
Internal Affairs 1981 (1) SA 707 (BSC) at 712 in fine; AZAPO v President of the 
Republic of South Africa 1996 (4) SA 671 (CC) para 26;  

 
130  Particularly Commonwealth countries that follow that English tradition require domestic 

enactment before any customary international crime becomes part of its law.  Regina v 
Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte (No. 3) 
[2000] 1 A.C. 147 at 189 (per Lord Browne-Wilkinson).  See however Lord Millet 
(dissenting) at 276, holding that customary international law is part of the common law 
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customary international law is part of South African law without the need 

for domestic legislative incorporation.131  

 

89.1. The Appellate Division held in Nduli132 that “such rules of 

customary international law are to be regarded as part of our law 

as are either universally recognised or have received the assent 

of this country”. 

 

89.2. Like common law, customary international law is subordinate to 

municipal legislation.133   

 

89.3. In Inter-Science,134 the court summarised the position as follows: 

“International law is part of the law of South Africa, save in 

so far as it conflicts with South African legislation or 

common law.  Our courts will take judicial cognizance of 

international law, and it is their duty in any particular case 

to ascertain and administer the appropriate rule of 

international law”. 

                                                                                                                                
without need for domestic enactment.  See Brownlie Principles of Public International 
Law 6 ed (2003) 44 at 40 to 45 

 
131  This approached is shared by “a very considerable number of states”. See discussion in 

Brownlie Principles of Public International Law 6 ed (2003) 44 47 to 48. 
 
132  Nduli v Minister of Justice1978 (1) SA 893 (A) 906B 
 
133  See generally Dugard International Law A South African Perspective 2ed (2000) 47 to 

49;  S v Petane 1988 (3) SA 51 (C) at 56F 
 
134  Inter-Science Research and Development Services (Pty) Ltd v Republica Popular de 

Mocambique 1980 (2) SA 111 (T) 124H 
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89.4. Although the court in Inter-Science referred to customary 

international law also being subordinate to South African 

common law, this approach had little support in subsequent 

jurisprudence.135 

 

89.5. The Constitution codified the position followed in the pre-

constitutional era by stating that “[c]ustomary international law is 

law in the Republic unless it is inconsistent with the Constitution 

or an Act of Parliament”.136  

 

90. It follows that crimes under customary international law are also crimes 

under South African law.  

 

91. The murders that the accused and his co-conspirators conspired to 

commit were crimes under customary international law.  They constituted 

crimes against humanity, war crimes and the crime of apartheid. 

 

92. The history of the recognition of customary international crimes centres 

around two developments in international law. 

 

                                            
135  Dugard International Law A South African Perspective 2ed (2000) 48 to 49 n35 to 38 
 
136  Section 232 of the Constitution 
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93. First, the international community has acknowledged that some crimes are 

so grave that they constitute customary international law crimes. 137  These 

are offences that “constitute acts which damage vital international 

interests; they impair the foundations and security of the international 

community; they violate the universal moral values and humanitarian 

principles that lie hidden in the criminal law systems adopted by civilised 

nations.”138  They attract individual criminal responsibility because 

“crimes against international law are committed by men, not by 

abstract entities, and only by punishing individuals who commit 

such crimes can the provisions of international law be 

enforced.”139

 

94. Second, there has been growing recognition that every state has 

jurisdiction over a customary international crime, even if the crime was 

committed beyond its borders.  This form of jurisdiction is referred to as 

“universal jurisdiction”.140 

 

95. Lord Browne-Wilkinson made the point crisply in Pinochet: 

                                            
137  Regina v Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte 

(No. 3) [2000] 1 A.C. 147 260 
 
138  Israel v Eichmann 36 ILR 277, 291 to 293 (Israel Supreme Court), quoted in Prosecutor 

v Dusko Tadić 35 ILM 32 at 57 (International Criminal Tribunal for the Former 
Yugoslavia) 

 
139  Judgment of Nuremberg Tribunal (1947) AJIL 217 to 8, quoted in Kittichaisaree 

“International Criminal Law” (2001) 18 
 
140  Dugard International Law A South African Perspective 2ed (2000) 141; Boed “The effect 

of a domestic amnesty on the ability of foreign states to prosecute alleged perpetrators 
of serious human rights violations” 33 Cornell International Law Journal 297 at 303 
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“Since the Nazi atrocities and the Nuremberg trials, international 

law has recognised a number of offences as being international 

crimes.  Individual states have taken jurisdiction to try some 

international crimes even in cases where such crimes were not 

committed within the geographical boundaries of such states.”141

 

96. La Forest J made the same point in his dissenting judgment in Finta: 

“Since war crimes and crimes against humanity are crimes against 

international prescriptions and, indeed, go to the very structure of 

the international legal order, they are not under international law 

subject to the general legal prescription . . . that crimes must 

ordinarily be prosecuted and punished in the state where they are 

committed. . .  Indeed the international community has 

encouraged member states to prosecute war crimes and crimes 

against humanity wherever they have been committed. . . It would 

be pointless to rely solely on the state where such a crime has 

been committed, since that state will often be implicated in the 

crime, particularly crimes against humanity.”142

 

                                            
141  Regina v Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte 

(No. 3) [2000] 1 A.C. 147 189.  Lord Millett made the same point at 276: “Every state 
has jurisdiction under customary international law to exercise extraterritorial jurisdiction 
in respect of international crimes which satisfy the relevant criteria….  Customary 
international law is part of the common law, and accordingly I consider that the English 
courts have and always have had extraterritorial criminal jurisdiction in respect of crimes 
of universal jurisdiction under customary international law.” 

 
142  R v Finta [1994] 1 SCR 701 
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97. The state prosecuting a customary international crime in effect acts as the 

agent of the entire international community in a prosecution in which all 

states have an interest.143 

 

98. The Princeton Principles on Universal Jurisdiction define universal 

jurisdiction as “criminal jurisdiction based solely on the nature of the crime, 

without regard to where the crimes was committed, the nationality of the 

alleged or convicted perpetrator, the nationality of the victim, or any other 

connection to the state exercising such jurisdiction.”144   

 

99. The only requirement for this form of jurisdiction is that the prosecuting 

state must have jurisdiction over the person of a perpetrator.145 

 

100. In practice, these crimes are prosecuted more often than not by states 

other than the states in which the offences took place.  At least one reason 

for this phenomenon is that international crimes are 

“often committed by State officials or with their acquiescence: for 

example, war crimes committed by servicemen, or torture 

perpetrated by police officers, or genocide carried out with the 

tacit approval of State authorities. It follows that State judicial 

authorities may be reluctant to prosecute State agents or to 

                                            
143  R v Finta [1994] 1 SCR 701; Cassese International Criminal Law (2003) 284 to 285 
 
144  Princeton Principles on Universal Jurisdiction (2001) Princeton University Program in 

Law and Public Affairs, Principle 1(1) 
 
145  See however Cassese International Criminal Law (2003) 400 to 405  
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institute proceedings against private individuals that might 

eventually involve State organs.”146

 

101. The opinio juris on the exercise of extraterritorial jurisdiction over crimes of 

this nature is to be found not only in the growing jurisprudence of national 

courts147 and international courts and tribunals148 regarding customary 

international law crimes, but also in those provisions of the multilateral 

conventions that confer universal jurisdiction and in national legislation 

that recognises the capacity of states to exercise universal jurisdiction 

over such crimes.149 

 

102. We will consider the status of each of the three customary international 

crimes in question – crimes against humanity, war crimes and apartheid. 

                                                                                                                                
 
146  Cassese International Criminal Law (2003) 279 
 
147  According to a study by Amnesty International, at September 2001 the national courts 

of Australia, Austria, Belgium, Canada, Denmark, France, Germany, Israel, Switzerland, 
the United Kingdom and the United States have prosecuted war crimes committed 
outside the borders of their countries.  At the same date prosecution or arrests for 
crimes against humanity had commenced in Austria, Belgium, Canada, Germany, 
Israel, Mexico, Netherlands, Paraguay, Senegal, Spain, the United Kingdom and the 
United States, while an effort to do so in Senegal ultimately failed.  “Universal 
jurisdiction -- The duty of states to enact and enforce legislation” September 2001 OR 
53/002/2001 

 
148  Case Concerning the Arrest Warrant of 11 April 2002 (Democratic Republic of the 

Congo v Belgium), Judgment of International Court of Justice 14 February 2002; 
jurisprudence of the International Criminal Tribunal for former Yugoslavia, International 
Criminal Tribunal for Rwanda, Special Court for Sierra Leone 

 
149  According to the same study by Amnesty International, at September 2001 120 states 

were known to have legislation which would permit them to exercise universal 
jurisdiction over conduct which could amount to war crimes if committed in international 
or in some cases non-international armed conflict.  At the same date, almost 100 states 
are known to have legislation which would permit their courts to exercise universal 
jurisdiction over at least some conduct which could amount to crimes against humanity 
in time of peace.  “Universal jurisdiction -- The duty of states to enact and enforce 
legislation” September 2001 OR 53/002/2001 



HEADS/BASSON 
06.10.04 

61

 

Crimes against humanity 
 

103. Crimes against humanity have achieved recognition as crimes under 

customary international law.  It has also been accepted that a state may 

prosecute a crime against humanity even if the act was performed beyond 

its borders.150   

 

104. This recognition has manifested itself in the response of the international 

community to atrocities over a century, in the form of United Nations 

resolutions, multilateral treaties and conventions formulating the concept 

of “crimes against humanity”, the establishment of international tribunals 

with jurisdiction over such crimes and prosecutions of crimes against 

humanity. 

 

104.1. The Hague Convention of 1907 Concerning Law and Customs of 

War on Land stated in its preamble that “the inhabitants and 

belligerents remain under the protection and governance of the 

principles of the law of nations, derived from the usages 

established among civilised people, from the law of humanity, 

and from the dictates of the public conscience.”  However, at this 

                                                                                                                                
 
150  Boed “The effect of a domestic amnesty on the ability of foreign states to prosecute 

alleged perpetrators of serious human rights violations” 33 Cornell International Law 
Journal 297 at 307 to 308 
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stage, no sanction attached to the violation of such “laws of 

humanity”.151 

 

104.2. The concept of “crimes against humanity” was first used in 1915 

in response to the mass killings of Armenians in the Ottoman 

Empire.  The joint response of the French, British and Russian 

governments was that it would hold “personally responsible” all 

members of the Ottoman government and their agents 

implicated in these “crimes against humanity and civilisation”.152  

However the attempts to have the perpetrators handed over to 

the Allies and to designate a tribunal to try the offenders failed. 

Instead the Peace Treaty of Lausanne contained an amnesty for 

these crimes.153 

 

104.3. After World War I, there was again a recognition that “offences 

against the laws of humanity” were committed in the course of 

the war.  A proposal was made to the Versailles Conference to 

establish an international tribunal to prosecute these crimes.  

However the proposal was rejected because, although “the laws 

                                            
151  De Than and Shorts International Criminal Law and Human Rights (2003) 87 
 
152  Quoted in Cassese International Criminal Law (2003) 67 
 
153  Cassese International Criminal Law (2003) 68 n 5 
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and customs of war are a standard certain” the same could not 

be said for “crimes against humanity”.154 

 

104.4.  The concept of criminality for breaches of the “laws of humanity” 

evolved in the aftermath of World War II.  One of the reasons for 

its increased acceptance was that it became apparent that the 

most heinous crimes were no longer only committed in the 

course of war against enemy populations, but that states 

perpetrated inhuman acts against their own citizens.155 

 

104.5. The Nuremberg Charter established the International Military 

Tribunal.  It defined a “crime against humanity” as “murder . . .    

and other inhumane acts committed against any civilian 

population, before or during war; or persecutions on political, 

racial or religious grounds in execution of or in connection with 

any crime within the jurisdiction of the Tribunal, whether or not in 

violation of the domestic law of the country where 

perpetrated”.156  Most defendants charged and tried before the 

IMT in the trial of the Marjor War Criminals were found guilty of 

both war crimes and crimes against humanity.   

                                            
154  Cassese International Criminal Law (2003) 68 
  
155  Cassese International Criminal Law (2003)  68 
 
156  Article 6.  The only crimes within the jurisdiction of the Tribunal were crimes against 

peace and war crimes.  At this stage of the development of the concept of crimes 
against humanity, it was accordingly still intricately linked with the more familiar notion 
of war crimes. 
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104.6. The basis for the jurisdiction of the tribunal was as “occupation 

court” in the “exercise of sovereign legislative power by the 

countries to which the German Reich unconditionally 

surrendered.”157 

 

104.7. After completion of the work of the IMT a series of trials were 

conducted by the international community against other lower 

ranking Nazi officials and supporters.158  The United States 

instituted prosecutions before the Nuremberg Military Tribunal 

under Control Council Law No 10, proclaimed in December 

1945.  It included crimes against humanity within its ambit and 

defined it as:  

“atrocities and offenses, including but not limited to murder 

. . .  or other inhumane acts committed against any civilian 

population, or persecutions on political, racial or religious 

grounds whether or not in violation of the domestic laws of 

the country where perpetrated.”159

 

104.8. The prosecutions for crimes against humanity and war crimes 

instituted by the NMT included charges against those who 

                                            
157  Proceedings of the IMT, quoted in Kittichaisaree “International Criminal Law” (2001) 18 
 
158  Lippman “Fifty years after Auschwitz: Nazi death camp defendants” 11 Connecticut 

Journal of International Law (2)1998 199 
 
159  Control Council Law No 10 article II (1)(c)  
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deported Jews, supervised the prison camps and provided 

poison gas for the extermination of detainees in the camps.160   

 

104.9. On 11 December 1946 the General Assembly of the United 

Nations unanimously adopted a resolution affirming the 

principles of the Charter of the Nuremberg tribunal and its 

judgment.161 

 

104.10. In 1947 the General Assembly of the UN requested the 

International Law Commission to formulate the principles of 

international law recognised in the Charter and the judgment of 

the Nuremberg Tribunal.   

 

104.11. The ILC published the Nuremberg Principles in 1950.  Principle 

VI defined crimes against humanity as “murder . . .  and other 

inhuman acts done against any civilian population, or 

persecutions on political, racial or religious grounds, when such 

acts are done or such persecutions are carried on in execution of 

or in connection with any crime against peace or any war crime”.  

 

                                                                                                                                
 
160  In re Tesch and Others (Zyklon B Case) 13 ILR 250 (case summary) 
 
161  Affirmation of the Principles of International Law recognised by the Charter of the 

Nuremberg Tribunal, Resolution 95 (I) of the United Nations General Assembly, 11 
December 1946. 
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104.12. Principle I recognised personal responsibility for the commission 

of an act that constituted a crime under international law and 

rendered the perpetrator liable for punishment.  Principle II 

determined that “the fact that domestic law does not punish an 

act which is an international crime does not free the perpetrator 

of such crime from responsibility under international law of 

mitigate punishment.” 

 

104.13. Subsequent to the series of trials in the aftermath of World 

War II, the link between crimes against humanity and war crimes 

was gradually weakened, until it came to be accepted that 

customary international law outlaws crimes against humanity 

whether they are committed in time of war or peace.162 

 

104.14. Research conducted by the ILC over several decades, 

culminated in the publication of their Draft Code of Crimes 

against the Peace and Security of Mankind in 1996.  Article 18 

codified the definition of a crime against humanity as follows: 

“18. A crime against humanity means any of the following 

acts, when committed in a systematic manner or on 

a large scale and instigated or directed by a 

government or by any organisation or a group: 

(a) murder; 

                                            
162  Cassese International Criminal Law (2003) 73 
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.  .  . 

(e) persecution on political, racial, religious or 

ethnic grounds; 

(f) institutionalised discrimination on racial, 

ethnic or religious grounds involving the 

violation of fundamental human rights and 

freedoms and resulting in seriously 

disadvantaging a part of the population; 

. . .  

(k) other inhumane acts which severely damage 

physical or mental integrity, health or human 

dignity, such as mutilation and severe bodily 

harm.” 

 

104.15. The Rome Statute of the International Criminal Court adopted in 

1998 established an International Criminal Court with jurisdiction 

to try crimes against humanity.  Article 7(1) codified the definition 

of a “crime against humanity” as developed in customary 

international law as follows: 

“For the purpose of this statute, ‘crime against humanity’ 

means any of the following acts when committed as part of 

a widespread or systematic attack directed against any 

civilian population, with knowledge of the attack: 

(a) murder; 
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. . . 

(e) imprisonment or other severe deprivation of physical 

liberty in violation of fundamental rules of 

international law; 

(h) persecution against any identifiable group or 

collectivity on political, racial, national, ethnic, 

cultural, religious, gender as defined in item 3, or 

other grounds that are universally recognised as 

impermissible under international law, in connection 

with any act referred to in this item or any crime 

within the jurisdiction of the Court; 

. . .  

(j) the crime of apartheid; or  

(k) other inhumane acts of a similar character 

intentionally causing great suffering or serious injury 

to body or to mental or physical health.” 

 

104.16. The definition of a “crime against humanity” has been adopted in 

South Africa in Schedule 1 of the Implementation of the Rome 

Statute of the International Criminal Court Act 27 of 2002.  

Although the Act and the treaty it incorporates do not have any 

retrospective effect, their definition of a “crime against humanity” 

merely gives effect to what customary international law has long 

come to regard as a “crime against humanity”.   
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104.17. The Princeton Principles of 2001 confirm that crimes against 

humanity are subject to universal jurisdiction.  

 

104.18. The statute of the International Criminal Tribunal for Former 

Yugoslavia,163 the statute of the International Criminal Tribunal 

for Rwanda164 and the statute of the Special Court for Sierra 

Leone165 recognise and define crimes against humanity in similar 

terms. These tribunals have instituted various prosecutions for 

crimes against humanity in terms of these statutes.166 

 

104.19. A number of states have instituted prosecutions in national 

courts for crimes against humanity.  Some of these prosecutions 

were instituted on the basis of direct application of customary 

international law rules.  These cases include the prosecution in 

                                            
163  Article 5(a) of the Statute of the International Criminal Tribunal for Former Yugoslavia 

adopted in 1993 
 
164  Article 3(a) of the Statute of the International Criminal Tribunal for Rwanda adopted in 

1994 
 
165  Article 2 of the Statute of the Special Court for Sierra Leone adopted in 2002 
 
166  In the ICTR in the cases of Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 

September 1998), Semanza (Trial Chamber), May 15, 2003, Prosecutor v. Kayishema 
Case No. ICTR-95-1 (Judgment of 21 May 1999), Rutaganda (Trial Chamber) 
December 6 1999;  in the ICTY in the cases of Kordic and Cerkez, (Trial Chamber), 
February 26, 2001, , Kunarać, Kovać and Vuković, (Trial Chamber), February 22, 2001, 
Tadić, (Appeals Chamber), July 15, 1999 Naletilić and Martinović, (Trial Chamber), 
March 31, 2003 
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France of Klaus Barbie and Paul Touvier for crimes committed in 

France.167 

 

104.20. Other trials against perpetrators of crimes against humanity by 

national courts were conducted on the basis of domestic statutes 

adopting the customary international law crimes into domestic 

law, including the case of Augusto Pinochet in Belgium for 

crimes committed in Chile,168 the trial of Adolf Eichmann in Israel 

for crimes committed in Germany,169 and the case in the 

Canadian Supreme Court against Imre Finta for crimes 

committed in Hungary.170   

 

105. There is accordingly abundant proof of the status of crimes against 

humanity as customary international law crimes that can be tried and 

punished regardless of where they are committed. There is also abundant 

proof that the status of the crime was already established in the period 

between 1979 to 1989 – the period during which the accused conspired to 

commit the crimes that constituted crimes against humanity.  

 

                                            
167  See discussion in Bianchi “Immunity versus Human Rights: The Pinochet Case” in EJIL 

Vol 10 (1999) 2 252 to 253. 
 
168  Discussed in De Than and Shorts “International Criminal Law and Human Rights” 

(2003) 55 para 3 -009 
 
169  Israel v Eichmann 36 ILR 277. The Eichmann judgment at para 11 refers to jurisdiction 

existing both on the grounds of a Knesset statute and customary international law.  
 
170  R v Finta [1994] 1 SCR 701 (in the Canadian Supreme Court against Imre Finta for 

crimes committed in Hungary) 
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106. There are two layers to the definition of a crime against humanity in terms 

of customary international law.  The first layer consists of the underlying 

offence, such as murder or torture.171  The second layer consists of the so-

called “chapeau elements” or general requirements of the offence, which 

set the crime apart from domestic crimes.  The purpose of these chapeau 

elements is to emphasise the scale of the act and the international 

standing of the crime: 172  

 

106.1. There must have been an “attack”.  An “attack” means a course 

of conduct involving the commission of acts of violence, including 

imposing a system of apartheid.173  The attack must be either 

state-authorised or merely done in terms of some “organisational 

policy”.  The “attack” need not necessarily be in the course of an 

armed conflict.174 

 

                                                                                                                                
 
171  Mettraux “Crimes against humanity in the jurisprudence of the international criminal 

tribunals for the former Yugoslavia and for Rwanda” 43 Harvard International  Law 
Journal 237 at 239 and 244 

 
172  See generally Mettraux “Crimes against humanity in the jurisprudence of the 

international criminal tribunals for the former Yugoslavia and for Rwanda” 43 Harvard 
International  Law Journal 237; Robinson “Defining ‘crimes against humanity’ at the 
Rome Conference” 93 American Journal of International Law 43; De Than and Shorts 
“International Criminal Law and Human Rights” (2003) 90 to 91 

 
173  Prosecutor v. Kunarac Case No IT-96-23 (Judgment of 22 February 2001) para 415 

Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) para 581 
 

174  See discussion in Mettraux “Crimes against humanity in the jurisprudence of the 
criminal tribunals for the former Yugoslavia and for Rwanda” 43 Harvard International  
Law Journal 237 at 245; Robinson “Defining ‘crimes against humanity’ at the Rome 
Conference” 93 American Journal of International Law 43 at 46 
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106.2. The attack must be either widespread or systematic.175  It is this 

requirement in particular that distinguishes a crime against 

humanity from an ordinary crime.  “Widespread” attacks are 

those that are characterised by their scale and the number of 

their victims.  Scale can be determined by the cumulative effect 

of a number of acts, or by a single act of “extraordinary 

magnitude.”176  “Systematic attacks” are those characterised by 

the organised nature of the acts of violence and the improbability 

of their random occurrence.  They include acts “following a 

regular pattern on the basis of a common policy involving 

substantial public or private resources”, or those “part of a 

broader plan or policy”, the implementation of which could result 

in the “repeated or continuous commission of inhumane acts”.177   

 

106.3. The existence of an armed conflict is not essential.  A crime 

against humanity can be committed in times of peace or civil 

strife.178  

 

                                            
175  Prosecutor v. Tadić Case No IT- 94-1 (Judgment of 7 May 1997) para 648 
 
176  Prosecutor v. Blaškić Case No IT-95-14 (Judgment of 3 March 2000) para 206 

Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) para 580 
 

177  Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) para 580  
Prosecutor v. Tadić Case No IT- 94-1 (Judgment of 7 May 1997) para 648 
 

178  Mettraux “Crimes against humanity in the jurisprudence of the international criminal 
tribunals for the former Yugoslavia and for Rwanda” 43 Harvard International  Law 
Journal 237 at 298; Robinson “Defining ‘crimes against humanity’ at the Rome 
Conference” 93 American Journal of International Law 43 at 46 
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106.4. The attack must have been "directed against any civilian 

population".  Where no armed conflict exists, this includes 

everybody except those who have the duty to maintain public 

order.179  In the case of an armed conflict, the civilian population 

includes everybody who is neither a member of the armed forces 

nor a legitimate combatant.180 

 

106.5. There must have been a link or nexus between the acts of the 

accused and the attack. 

 

107. Both definitional layers of a “crime against humanity” are satisfied in the 

present case.  The following is apparent from the conduct described in 

counts 31, 46, 54, 55, 58 and 61: 

 

107.1. The underlying offence which the accused is alleged to have 

conspired to commit is murder.  These murders were 

systematically directed at members of a racial group as part of a 

design by the apartheid state to eliminate its political opponents 

using bacteriological and other means.  The accused was 

accordingly involved in a pattern of criminal activity that 

constituted an “attack” that was both widespread and systematic. 

                                            
179  Prosecutor v. Kayishema Case No. ICTR-95-1 (Judgment of 21 May 1999) para 127 
 
180  Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) para 582 

Prosecutor v. Kunarac Case No IT-96-23 (Judgment of 22 February 2001) para 425 
Prosecutor v. Blaškić Case No IT-95-14 (Judgment of 3 March 2000) para 214  
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107.2. Despite the concerted effort to obscure the link between CCB 

and the SADF and government of the day, the “attack” was 

state-authorised181 and committed in the course of an armed 

struggle against a racist regime.  The attacks were directed 

against a civilian population who were not combatants.  

Moreover, the civilian population was the primary target of the 

attack and not merely incidental victims. 

 

108. The murders described in charges 31, 46, 54, 55, 58 and 61 accordingly 

constituted crimes against humanity in terms of customary international 

law.  They were systematically aimed at members of a racial group as part 

of a design by the apartheid government to murder its political opponents 

using bacteriological and other means. 

 

War crimes 
 

109. The accused also conspired to commit war crimes.  War crimes are 

customary international law crimes and can be prosecuted and punished 

by states regardless of where they were committed. 182   

 

                                            
181  Material facts vol 3 p 208:15 to 17 
 
182  Andreas O’Shea “International Law and the Bill of Rights” Bill of Rights Compendium 

para 7A5 
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110. Schabas describes war crimes as the “oldest” of the customary 

international crimes. 

“War crimes have been punished as domestic offences probably 

since the beginning of criminal law.”183

 

111. A war crime is a “serious violation”, or “grave breach” of international 

humanitarian law.  This branch of law aims to protect the victims of armed 

conflict.  There are a number of treaties on international humanitarian law 

which establish the rules and customs of war, including the law of the 

Hague, encompassed in the Hague Conventions, and the law of Geneva, 

contained in the Geneva Conventions of 1949 and Additional Protocol I 

and II to the Conventions.184   

 

112. Traditionally, war crimes were committed in the course of international 

armed conflict.   

 

113. “International armed conflict” is defined in article 2 common to the Geneva 

Conventions as “all cases of declared war or any other armed conflict 

which may arise between two or more of the High Contracting Parties, 

even if the state of war is not recognized by one of them.”  International 

conflict includes within its ambit total or partial occupation of the territory of 

                                            
183  Schabas “An Introduction to the International Criminal Court” (2001) 40, quoting Green 

“International Regulation of Armed Conflict” in Bassiouni “International Criminal Law” 
2ed  

 



HEADS/BASSON 
06.10.04 

76

another state even if it is not met with armed resistance.185  It also includes 

violent struggles of national liberation movements against racist 

regimes.186   

 

114. However, there is a growing trend in customary international law that 

recognises that war crimes can also be committed in non-international or 

internal armed conflict.  The International Criminal Tribunal for the Former 

Yugoslavia in Tadić held that possible reasons for this emerging 

recognition include the increased frequency of civil wars the fact that these 

wars have become “more and more cruel and protracted” and that they 

often involve the whole population of the state in which they occur that the 

interdependence of states has lead to a greater need to prevent spill-over 

effects into other states;  and lastly the greater recognition in the 

international community of human rights standards.  The court said in this 

regard that: 

 

“in the area of armed conflict the distinction between interstate 

wars and civil wars is losing its value as far as human beings are 

concerned.  Why protect civilians from belligerent violence, or ban 

rape, torture or the wanton destruction of. . . property . . when two 

sovereign States are engaged in war, and yet refrain from 

                                                                                                                                
184  See Kittichaisaree “International Criminal Law” (2001) 129 to 130 for a discussion of 

other treaties.  See Cassese International Criminal Law (2003) 48 for the increased 
unification of the law of the Hague and Geneva. 

 
185  Common article 2 to the Geneva Conventions 1949 
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enacting the same bans or providing the same protection when 

armed violence has erupted ‘only’ within the territory of a 

sovereign state. If international law. . must gradually turn to the 

protection of human beings, it is only natural that the 

aforementioned dichotomy should gradually lose its weight.”187

 

115. The recognition of violations of international humanitarian law as war 

crimes under customary international law that attract individual 

responsibility, and that can be prosecuted even where other grounds of 

jurisdiction do not exist, is apparent from the following. 

 

115.1. The 1907 Hague Convention Respecting the Laws and Customs 

of War on Land and the 1929 Geneva Conventions relating to 

protection of victims of armed conflict established generally 

accepted humanitarian norms regarding armed conflict, but 

contained no reference to criminal sanction for breaches of these 

norms. 

 

115.2. Despite this, a number of German soldiers were convicted of 

“acts in violation of the laws and customs of war” contained in 

the Regulations to the 1907 Hague Convention IV in trials 

conducted in Leipzig in the early 1920’s.  The trials were 

                                                                                                                                
186  Article 1(4 ) of First Additional Protocol of 1977 
 
187  Prosecutor v Dusko Tadić 35 ILM 32 62 to 63 para 97 
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conducted on the basis of articles 228 to 230 of the Treaty of 

Versailles.188  

 

115.3. In the discussions of the Commission on Responsibilities 

regarding the establishment of an international criminal tribunal 

after World War I, referred to above, it was stated that war 

crimes ought to be punished as “the laws and customs of war 

are a standard certain”.  In comparison, it was felt that the 

international recognition of crimes against humanity was at that 

stage not equally established.189 Schabas argues that “from that 

point on, there is little argument about the existence of war 

crimes under international law.”190 

 

115.4. It was the International Military Tribunal at Nuremberg that 

crystallised the demand for individual responsibility for “violations 

of the laws or customs of war”. The IMT concluded that the 

proposition that violations of articles 46, 50, 52 and 56 of the 

Hague Regulations "constituted crimes for which the guilty 

individuals were punishable is too well settled to admit of 

argument" and that by 1939 these rules laid down in the 

Convention were recognized by all civilized nations, and were 

                                            
188  Schabas An Introduction to the International Criminal Court (2001) 40 
 
189  Cassese International Criminal Law (2003) 68 
 
190 ` Schabas An Introduction to the International Criminal Court (2001) 40  
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regarded as being declaratory of the laws and customs of war.191   

Most of the 24 accused were found guilty of war crimes  The 

Nuremberg jurisprudence regarding individual responsibility for 

war crimes accordingly developed from Hague law regarding the 

methods and materials of warfare.192 

 

115.5. The subsequent trials before the Nuremberg Military Tribunal 

also prosecuted lower ranking officials for war crimes in terms of 

Council Control Law No. 10, which established the basis for "the 

prosecution of war criminals and similar offenders."   

 

115.6. On 11 December 1946 the General Assembly of the UN 

unanimously adopted a resolution affirming the principles of the 

Charter of the Nuremberg tribunal and its judgment.193 

 

115.7. These principles, subsequently formulated by the ILC and 

adopted by the UN in 1950, identified war crimes as crimes 

punishable under international law194, and established that the 

fact that domestic law does not punish a war crime, does not free 

                                            
191  Judgment of the International Military Tribunal for the Trial of German Major War 

Criminals, 30 September and 1 October 1946 (Nuremberg Judgment) 
 
192  Schabas An Introduction to the International Criminal Court (2001) 41 
 
193  Affirmation of the Principles of International Law recognised by the Charter of the 

Nuremberg Tribunal, Resolution 95 (I) of the United Nations General Assembly, 11 
December 1946. 

 
194  Principle I and VI of the Nuremberg Principles 
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the perpetrator from responsibility under international law.195  

War crimes were defined as:  

“Violations of the laws or customs of war which include, but 

are not limited to, murder, ill-treatment . . . of civilian 

population of or in occupied territory; murder or ill-treatment 

of prisoners of war . . .”196

 

115.8. In 1949, the four Geneva Conventions were adopted.  The two 

that are most relevant to this case are Convention III that deals 

with protection of prisoners of war, and Convention IV that deals 

with the protection of civilians during armed conflict.  The 

Convention regulated the conduct of both international and 

internal armed conflict. 

 

115.8.1. In respect of international armed conflict, each of the 

four Conventions contains a “grave breaches” provision 

that enumerates acts that would amount to war crimes 

in terms of that Convention, including 

- wilful killing, inhuman treatment (including biological 

experiments) or causing of great suffering or serious 

injury to body or health;197   

                                            
195  Principle II of the Nuremberg Principles 
 
196  Principles of International Law Recognized in the Charter of the Nürnberg Tribunal and 

in the Judgment of the Tribunal, ILC Report adopted at Second Session, 1950 
 
197  Articles 130 and 147 of Convention III and IV respectively 
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- committed by military personnel; 

-  against enemy soldiers, including prisoners of war, 

civilians and those who find themselves in the hands 

of an occupying power amount to war crimes.198   

 

115.8.2. The Conventions recognise universal, mandatory 

criminal jurisdiction over these crimes among 

contracting states in the following terms:  

“Each High Contracting Party shall be under the 

obligation to search for persons alleged to have 

committed, or to have ordered to be committed, such 

grave breaches, and shall bring such persons, 

regardless of their nationality, before its own courts.  

It may also, if it prefers, and in accordance with the 

provisions of its own legislation, hand such persons 

over for trial to another High Contracting Party 

concerned, provided such High Contracting Party 

has made out a prima facie case.”199

 

115.8.3. In respect of internal armed conflict, article 3 common 

to all four Geneva Conventions prohibits certain 

                                                                                                                                
 
198  Cassese International Criminal Law (2003) 48;  Article 4 Geneva Convention III;  

Articles 4 and 20 Geneva Convnetion IV 
 
199  Articles 129 and 146 of Convention III and IV respectively. 
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serious violations of human rights and dignity.  States 

are required to apply certain “minimum” provisions to 

treat humanely persons taking no active part in the 

hostilities.  This includes members of armed forces who 

are no longer in combat, or are in detention.  This 

article prohibits any violence to the life and person of 

these individuals, in particular murder of all kinds, 

extra-judicial executions; cruel, humiliating and 

degrading treatment. 

 

115.8.4. At the time that the Convention was ratified, states 

were reluctant to submit serious violations of 

international humanitarian law committed in the course 

of their own domestic conflicts to the mandatory 

universal jurisdiction of the grave breaches system.200 

 

115.8.5. The Geneva Conventions have been ratified by 192 

states.  Only one state, Nauru, is not a party to the 

1949 Geneva Conventions.201  

 

115.9. In 1973 the United Nations General Assembly confirmed by 

resolution that war crimes are subject to universal jurisdiction, 

                                            
200  Prosecutor v Dusko Tadić 35 ILM 32 (Interlocutory Appeal) 59 para 80 
 
201  International Committee of the Red Cross “State Parties to the Geneva Conventions 

and their Additional Protocols”, 2 June 2004 
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and called upon states to assist each other in “detecting, 

arresting and bringing to trial persons suspected of having 

committed such crimes and, if they are found guilty, in punishing 

them.” 202 

 

115.10. In 1977 the UN adopted the First Additional Protocol to the 

Geneva Conventions, which extended the definition of 

“international armed conflict” to include “armed conflicts which 

peoples are fighting against colonial domination and alien 

occupation and against racist regimes in the exercise of their 

right of self-determination”.203   Grave breaches committed in the 

course of such conflicts would accordingly also amount to war 

crimes.  The international recognition of this extension was a 

response to hostilities waged against national liberation 

movements in both South Africa and Israel.204  In June 2004, 162 

states were party to Additional Protocol I205, including South 

Africa which acceded to the Protocol on 21 November 1995. 

 

                                                                                                                                
 
202  UN Principles of International Co-operation in the Detection, Arrest, Extradition and 

Punishment of Persons Guilty of War Crimes and Crimes Against Humanity, G.A. Res. 
3074, U.N. GAOR, 28th Sess., Supp. No. 30, at 78, U.N. Doc. A/9030 (1973). 

 
203  Article 1(4) 
 
204  Dugard International Law A South African Perspective 2ed (2000) 436 
 
205  International Committee of the Red Cross “State Parties to the Geneva Conventions 

and their Additional Protocols”, 2 June 2004 
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115.11. At the same time, the UN also adopted the Second Additional 

Protocol to the Conventions, which extends the ambit of serious 

violations of human rights committed in the course of internal 

armed conflict.  It includes, among other things, the prohibition 

on “intentionally directing attacks against the civilian population 

as such, or against individual civilians not taking direct part in the 

hostilities.”206  It also includes a prohibition on attacking, 

destroying or “rendering useless” objects indispensable to the 

survival of the civilian population such drinking water supplies 

and irrigation works.207   In June 2004, 157 states were party to 

Additional Protocol II208.  South Africa acceded to this Additional 

Protocol on 21 November 1995.  

 

115.12. The Security Council of the UN adopted the Statute of the 

International Criminal Tribunal for the former Yugoslavia in 1993.  

The statute establishes the tribunal’s jurisdiction to prosecute 

and punish two kinds of war crimes.209  First, it includes grave 

breaches of the Geneva Conventions of 1949.210  Secondly, it 

                                            
206  Article 13 (2) 
 
207  Article 14 
 
208  International Committee of the Red Cross “State Parties to the Geneva Conventions 

and their Additional Protocols”, 2 June 2004 
 
209  Prosecutor v Dusko Tadić 35 ILM 32 at 62 para 94; Cassese International Criminal Law 

(2003) 47, See also Simma and Paulus “The responsibility of  individuals for human 
rights abuses in internal conflicts: a positivist view” 93 AMJIL 302, 311 

 
210  Under article 2 of the Statute of the ICTY 
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includes all serious violations of international humanitarian 

law.211   The recognition of the second category (which had 

traditionally involved offences committed in non-international 

conflict), in addition to “grave breaches” (committed in the course 

of international armed conflict) represents a significant 

development of the broadening of the scope of war crimes in 

customary international law. 

 

115.13. The UN adopted the Charter of the International Criminal 

Tribunal for Rwanda in 1994.  It establishes the tribunal’s 

jurisdiction over serious violations over common article 3 and 

Additional Protocol II.  In other words, the tribunal can impose 

individual criminal responsibility for these violations committed in 

the course of internal armed conflict.  This development has led 

to the conclusion that customary international law imposes 

criminal liability for serious violations of common article 3.212 

 

115.14. The Rome Statute establishing the International Criminal Court 

adopted in 1998 represents a codification of the developments in 

the recognition of war crimes as a customary international crime. 

The statute includes in article 8 a long list of war crimes that can 

be committed in the course of international and non-international 

                                            
211  Under article 3 of the Statute of the ICTR 
 
212  Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) paras 611 

to 615 
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armed conflict.  It codifies both the “grave breaches” of the 

Geneva Conventions and “serious violations” of common article 

3 discussed above.  It further includes two categories of “other 

serious violations” of the laws and customs of war – one 

codifying “other” customary international crimes committed in the 

course of international armed conflict, and the other codifying 

crimes committed in non-international or internal armed conflict.  

These customary international law crimes developed from the 

1907 Hague Regulations and other sources of International 

Humanitarian Law and include intentionally directing attacks 

against the civilian population, or individual civilians213 and the 

use of poison or poisoned weapons.214 

 

115.15. The exercise of criminal jurisdiction by the ICTY215 and the 

ICTR216 over alleged war criminals has greatly contributed to the 

articulation of the customary international law on war crimes, 

                                                                                                                                
 
213  Article 8(2)(b)(i) 
 
214  Article 8(2)(b)(xvii) 
 
215  Prosecutor v. Tadić Case No IT- 94-1 (Judgment of 7 May 1997); Prosecutor v Delalić 

and others No IT 96-21-T (Judgment of 16 November 1998); Prosecutor v. Blaškić 
Case No IT-95-14 (Judgment of 3 March 2000) 

 
216  Prosecutor v. Akayesu Case No ICTR-96-4 (Judgment of 2 September 1998) 

Prosecutor v. Kayishema Case No. ICTR-95-1 (Judgment of 21 May 1999); Prosecutor 
v Musema Case No ICTR 96 13 –T (Judgment of 27 January 2000) 
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particularly on the criminality of war crimes committed during 

non-international armed conflict.217 

 

115.16. Many state parties have also adopted legislation that recognises 

and gives effect to the customary international law status of war 

crimes.218  Some have also adopted legislation that has the 

effect of conferring universal jurisdiction over these crimes.  

 

115.17. States have also embarked on the investigation and prosecution 

of war crimes within their own jurisdiction.219   

 

116. War crimes are accordingly established as being part of the body of 

customary international criminal law. It is clear that this was so between 

                                            
217  Prosecutor v Dusko Tadić 35 ILM 32; Prosecutor v. Akayesu Case No ICTR-96-4 

(Judgment of 2 September 1998) 
 
218  In Belgium, legislation extending universal jurisdiction to war crimes in both international 

and internal conflict was enacted on 16 June 1993.  In Australia, a War Crimes Act was 
accepted in 1945 an amended in 1988. article 8(6) of the Danish Penal Code 
establishes the jurisdiction of Danish Courts over certain crimes in respect of which 
Denmark is required by treaty to prosecute, including war crimes.  French Law 96-432 
of 22 May 1996 allows perpetrators of war crimes and violations of the laws and 
customs of war who are present in France to be tried in terms of French law. In 1997, In 
the United Kingdom, a War Crimes Act was passed in 1991. However, it only confers 
jurisdiction over UK citizens of residents ho committed war crimes in Germany during 
World War II. 

 
219  See “Report of the International Law Association’s Committee on the Exercise of 

Universal Jurisdiction in respect of Gross Human Rights Offences” (2000).  Belgium has 
carried out investigations of 20 suspected war criminals for crimes committed in 
Rwanda. Although some of the trials involve killings of Belgian citizens, some also 
involve pure universal jurisdiction. (p 24 to 25)  A Bosnian Serb, Refik Sarić, was 
prosecuted in Denmark for war crimes committed in Yugoslavia.  Jurisdiction was based 
on the grave breaches provisions of the Geneva Conventions. (p 25) the Hoge Raad of 
the Netherlands ruled that Darko Knesevic could by tried by a military court for war 
crimes in Bosnia-Herzegovina on the basis of universal jurisdiction. In the United 
Kingdom Sawoniuk was tried in terms of the War Crimes Act and sentenced for life 
imprisonment for having murdered two Jews in Belarus.  

 



HEADS/BASSON 
06.10.04 

88

1979 and 1989, at the time that the accused conspired to commit war 

crimes. 

 

117. The South African state is obliged to prosecute crimes under the Geneva 

Conventions.   

 

117.1. This is because the Geneva Convention III and IV relating to the 

protection of prisoners of war and civilians in times of war 

requires the contracting parties to prosecute persons who have 

committed “grave breaches” of the Convention and to “suppress 

all other violations of the Convention”.220  A “grave breach” 

includes “wilful killing, torture or inhuman treatment” of civilians 

and prisoners of war.221   

 

117.2. In addition, both Conventions specifically require states to 

investigate and prosecute deaths or serious injury in detention of 

prisoners of war and civilians.222   

 

117.3. South Africa acceded to the four Geneva Conventions on 31 

March 1952.223  South Africa is also a party to the two additional 

Protocols of 1977, to which it acceded on 21 November 1995.224 

                                            
220  Article 129 of Convention III, Article 146 of Convention IV 
 
221  Article 139 of Convention III, Article 147 of Convention IV 
 
222  Article 121 of Convention III, Article 131 of Convention IV 
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118. The conduct described in counts 31, 46, 54, 55, 58 and 61 constituted 

serious violations of the rules of international humanitarian law, including 

violations of both the Geneva Convention III and IV.   

 

118.1. We submit that the accused conspired to commit the crimes in 

question in the course of international conflict.  It is apparent that 

the conduct considered in counts 31, 46, 54, 55, 58 and 61 

occurred in the course of an armed conflict in which people were 

fighting against a racist regime in the exercise of their right to 

self-determination.  At least in respet of the charges relating to 

the conspiracy to commit crimes in Namibia, the conduct in 

question occurred in the course of partial or total occupation of a 

territory.225 

 

118.2. However, if we are wrong in this submission, we submit that the 

accused conspired to commit war crimes in the context of an 

internal conflict and that these crimes also constitute crimes 

against customary international law.   

 

                                                                                                                                
223  LAWSA vol 30 (first reissue) para 314 
 
224  Ibid 
 
225  Legal Consequences for States of the Continued Presence of South Africa in Namibia 

(South West Africa) notwithstanding Security Council Resolution 276 (1970) 1971 ICJ 
reports 16 

 



HEADS/BASSON 
06.10.04 

90

118.3. As a standing member of the SADF, the accused clearly 

“belong[ed] to the armed forces under the military command of 

either of the belligerent parties.”226 

 

118.4. The conduct that the accused conspired to commit amounts to 

breaches of a number of the rules of international humanitarian 

law, in that it involved the following wilful acts directed at civilians 

and persons who were taking active part in the hostilities,  

- murder; 

- serious injury to bodily harm or health; 

- attacks against individual civilians and against the civilian 

population generally; 

- employing using poisons and poisoned weapons; and 

- “wilfully impeding” water supplies. 

 

Crime of apartheid 
 

119. The murders that the accused is alleged to have conspired to commit, also 

constituted the international law crime of apartheid.227 

 

120. The customary international law status of the crime of apartheid is 

apparent from the following:  

                                            
226  Prosecutor v. Kayishema Case No. ICTR-95-1 (Judgment of 21 May 1999) para 175 
 
227  Application for special leave  Ackermann 45:90.6.5 
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120.1. In 1973 the United Nations passed a resolution declaring 

apartheid to be a crime against humanity.228   

 

120.2. On 30 November 1976, the UN General Assembly adopted the 

International Convention on the Suppression and Punishment of 

the Crime of Apartheid, to which 101 states are party.229  

 

120.2.1.  The Convention declares apartheid to be a crime 

against humanity.   

 

120.2.2. It also provides that “inhuman acts resulting from the 

policies and practices of apartheid” are international 

crimes and declares organisations, institutions and 

individuals committing the crime of apartheid are 

“declared criminal.”230  

 

120.2.3. The term “the crime of apartheid” shall apply to a 

number of “inhuman acts” if committed “for purpose of 

establishing and maintaining domination by one racial 

group of persons over any other racial group of 

                                            
228  General Assembly Resolution (GA.RES) 3068 
 
229  United Nations Treaty Collection, 5 February 2002 
 
230  Article I 
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persons and systematically oppressing them”.231 The 

first enumerated “inhuman act” is the “denial to a 

member or members of a racial group or groups of the 

right to life and liberty of person … by murder of 

members of a racial group or groups.” The second is 

the Apersecution of organizations and persons, by 

depriving them of fundamental rights and freedoms, 

because they oppose apartheid.@232 

 

120.2.4.  Individual criminal responsibility attaches to persons 

who commit the crime of apartheid “irrespective of the 

motive involved”.233  State parties are obliged to 

prosecute and punish persons accused of the acts 

defined in article II.234 

 

120.3. In 1976, the International Law Commission adopted article 19 of 

its Draft Articles on State Responsibility.  It provides that an 

international crime may result from, among other things, “a 

serious breach on a widespread scale of an international 

                                            
231  Article II 
 
232  Article II(a)(I) and (f) 
 

233  Article III 
 
234  Article IV(b) 
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obligation of essential importance for safeguarding a human 

being, such as those prohibiting . . . apartheid.” 

 

120.4. The First Additional Protocol to the Geneva Conventions was 

adopted in 1977 and declares apartheid to be a war crime that 

attracts individual criminal responsibility.  At 2003, 162 states 

were parties to Additional Protocol I.  South Africa is a party to 

the Protocols, to which it acceded on 21 November 1995.  The 

Additional Protocol expands the list of “grave breaches” 

committed in the course of international armed conflict contained 

in common article 2 of the Conventions.  In particular, it identifies 

“practices of apartheid and other inhuman and degrading 

practices involving outrages upon personal dignity, based on 

racial discrimination” as a grave breach if “committed wilfully and 

in violation of the Conventions or the Protocol.” 235 These grave 

breaches are regarded as war crimes.236  The Geneva 

Conventions require the contracting parties to prosecute persons 

who have committed “grave breaches” of the Convention.237  A 

“grave breach” includes “wilful killing, torture or inhuman 

treatment” of civilians and prisoners of war.238   

 

                                            
235  Article 85(4) 
 
236  Article 85(5) 
 
237  Article 129 of Convention III, Article 146 of Convention IV 
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120.5. The Rome Statute of the ICC reinforces the international 

recognition of apartheid as crime in customary international law.  

It includes apartheid as crime against humanity239 if committed 

as part of a widespread or systematic attack directed against any 

civilian population “in the context of an institutionalized regime of 

systematic oppression and domination by one racial group over 

any other racial group or groups and committed with the intention 

of maintaining that regime.”  The statute imposes individual 

criminal liability for the commission of the crime of apartheid.240 

The elements of the crime in terms of the Statute would be met if 

the perpetrator committed an inhumane act against one or more 

person that was 

- included in the list of acts in section 7(1) of the statute, 

which includes murder, or was similar to any of the listed 

acts; 

- committed with knowledge of the nature and gravity of the 

act; 

- committed in the context of an institutionalised regime of 

systematic oppression and domination by one racial group 

over any other racial group; 

                                                                                                                                
238  Article 139 of Convention III, Article 147 of Convention IV 
 
239  Article 7(1)(j) 
 
240  Article 25 
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- committed as part of a “widespread or systematic attack” ; 

and 

- intended to maintain such a regime by that conduct.241

 

121. It is accordingly established that apartheid is a crime against humanity and 

a war crime in customary international law, as well as a customary 

international crime in its own right. 

 

122. At the time that the conspiracies were committed by the accused, the 

system of apartheid was authorised by national legislation in South Africa. 

However, no legislation or constitutional provision existed at the time that 

authorised the conduct referred to in counts 31, 46, 54, 55, 58 and 61. 

There could accordingly have been no statutory bar to the recognition of 

the crime of apartheid as part of our law and accordingly as a target 

offence under section 18(2).  

 

123. The conduct described in counts 31, 46, 54, 55, 58 and 61 of the charges 

against the accused clearly amounted to the crime of apartheid in that it:  

 

123.1. constituted the “inhuman acts” referred to in article II of the 

Apartheid Convention in that it amounted to both a conspiracy to 

murder members of a racial group and the “persecution of 

                                            
241  “Elements of crimes” to the Rome Statute produced in Schabas “An Introduction to the 

International Criminal Court” (2001) 259 to 260; De Than and Shorts “International 
Criminal Law and Human Rights” (2003) 112 
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organizations and persons, by depriving them of fundamental 

rights and freedoms, because they oppose apartheid”,  referred 

to by the CCB as “enemies of the state”; 

 

123.2. was committed in the context of an institutionalised regime of 

systematic oppression and domination by one racial group over 

any other racial group and was part of a widespread and 

systemic attack; and 

 

123.3. also amounted to “practices of apartheid” as contemplated in the 

Additional Protocol to the Geneva Convention. 

 

The principle of legality 
 

124. The principle of legality, also expressed in the maxim nullum crimen sine 

lege, requires that a “person may only be held criminally liable and 

punished if at the moment when he performed a certain act, the act was 

regarded as a criminal offence . . .under the applicable law” .242  

 

125. The International Criminal Tribunal for the former Yugoslavia has held that 

the imposition of individual criminal responsibility for “crimes against 

                                            
242  Cassese International Criminal Law (2003) 141 
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humanity” as defined in its founding statute accords with the principle of 

nullum crimen sine lege.243 

 

126. The same has been held in Finta.244  La Forest J (for the minority) stated 

as follows in the context of the criminalisation of war crimes:  

“For the moment, I would simply note that many of the defendants 

tried in Nuremberg also raised this plea, in the form of nullum 

crimen sine lege, and this defence was rejected; Trial of the Major 

War Criminals before the International Military Tribunal, supra, at 

pp. 461-65; Josef Altstötter, supra, at pp. 41-49. The following 

words of Sir David Maxwell-Fyfe (Foreword to R. W. Cooper, The 

Nuremberg Trial (1947)), are apt (at p. 11): 

‘With regard to "crimes against humanity", this at any rate is 

clear: the Nazis, when they persecuted and murdered 

countless Jews and political opponents in Germany, knew 

that what they were doing was wrong and that their actions 

were crimes which had been condemned by the criminal 

law of every civilized State. When these crimes were mixed 

with the preparation for aggressive war and later with the 

commission of war crimes in occupied territories, it cannot 

be a matter of complaint that a procedure is established for 

their punishment’”. 

                                            
243  Prosecutor v Dusko Tadić 35 ILM 32 para 141, para 623 

 
244  [1994] 1 SCR 701 at 736 
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127. The suggestion that the criminalisation of war crimes was in conflict with 

the principle of legality was rejected by both the majority and the minority 

in Finta and the Court held that a statute criminalising war crimes was not 

void for vagueness. 

 

127.1. La Forest J held as follows for the minority (at 785): 

‘As noted earlier, the requirements of international law in 

1944 in relation to war crimes are seen to be quite 

elaborate and detailed. And in relation to crimes against 

humanity, while somewhat more difficult, the reference to 

the national laws of most civilized nations at the time would 

indicate that such conduct would be excluded under the 

national laws. Finally, as already explained, much of this 

conduct is illegal under international law because it is 

considered so obviously morally culpable that it verges on 

being malum in se.’ 

 

127.2. Cory J held as follows for the majority (at 868-869): 

“Gonthier J., at p. 634, set out an analysis of the concept of 

notice using the crime of homicide as an example which I 

think is apposite in this context: 
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“Let me take homicide as an example. The actual 

provisions of the Criminal Code dealing with 

homicide are numerous (comprising the core of ss. 

222-240 and other related sections). When one 

completes the picture of the Code with case law, 

both substantive and constitutional, the result is a 

fairly intricate body of rules. Notwithstanding formal 

notice, it can hardly be expected of the average 

citizen that he know the law of homicide in detail. Yet 

no one would seriously argue that there is no 

substantive fair notice here, or that the law of 

homicide is vague. It can readily be seen why this is 

so. First of all, everyone (or sadly, should I say, 

almost everyone) has an inherent knowledge that 

taking the life of another human being is wrong. 

There is a deeply-rooted perception that homicide 

cannot be tolerated, whether one comes to this 

perception from a moral, religious or sociological 

stance. Therefore, it is expected that homicide will 

be punished by the State. Secondly, homicide is 

indeed punished by the State, and homicide trials 

and sentences receive a great deal of publicity.  

The same principles must apply with respect to a 

war crime and a crime against humanity. The 
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definitions of crimes against humanity and war 

crimes include the gravest, cruellest, most serious 

and heinous acts that can be perpetrated upon 

human beings. These crimes, which violate 

fundamental human values, are vehemently 

condemned by the citizens of all civilized nations. 

War crimes or crimes against humanity are so 

repulsive, so reprehensible, and so well understood 

that it simply cannot be argued that the definition of 

crimes against humanity and war crimes are vague 

or uncertain. 

The same considerations apply with respect to the 

respondent's second argument. So long as the 

crimes are ones which any reasonable person in the 

position of the accused would know that they 

constituted a violation of basic human values or the 

laws of war, it cannot be said that the crimes 

constitute a ‘standardless sweep authorizing 

imprisonment’. The standards which guide the 

determination and definition of crimes against 

humanity are the values that are known to all people 

and shared by all.” 
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128. Considering this clear and persuasive explanation why the principle of 

legality does not stand in the way of the criminalisation of crimes against 

humanity and war crimes, it seems curious that Professor Dugard states 

the following in his discussion of the concept of universal jurisdiction:  

“Although customary international law forms part of South African 

law, it is unlikely that a court would find that it had the competence 

to try a person for a war crime in the absence of a domestic 

statute as the principle of nullum crime sine lege would probably 

constitute a bar to any such prosecution.”245

 

129. He makes a similar point in the context of war crimes and argues that the 

principle of nullum crimen sine lege makes it unlikely that our courts 

“would try” a person for a grave breach of the Convention “in the absence 

of domestic legislation penalizing such conduct”. 246   

 

130. The language that Professor Dugard employs appears to suggest that 

legislation may be necessary for the “criminalisation” of crimes against 

humanity and war crimes in South African law.  We submit that this cannot 

be so.  We have shown that: 

 

                                            
245  Dugard International Law A South African Perspective 2ed (2000) 142 
 
246  Id 
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130.1. there is clear and uncontested customary international law 

established over a century on the recognition of war crimes and 

crimes against humanity; and 

 

130.2. our Roman-Dutch history and the line of cases including Nduli, 

Petane and Inter-Science simply do not require any legislative 

enactment in order to accept customary international law into 

South African law. 

 

131. Considering its context (namely a discussion on jurisdiction in international 

law, and in particular a discussion on universal jurisdiction) Professor 

Dugard must be understood at most to say that, while legislation may be 

unnecessary in order to criminalise customary international crimes and to 

recognise the crimes as being subject to universal jurisdiction, such 

legislation would be necessary to enable the exercise of universal 

jurisdiction over these crimes.  

 

132. We use the expression “universal jurisdiction” with caution in this context.  

To some extent it is precisely the multiplicity of meanings that attach to the 

term that leads to the convolution of the concepts of criminalisation and 

jurisdiction.  Both have on occasion been referred to as aspects of 

“universal jurisdiction”.  Legislative or prescriptive jurisdiction refers to the 

power to enact law, which in South Africa includes the power of courts to 

recognise customary international crimes, while adjudicative jurisdiction, 
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refers to the power to construe and apply the law and, in this context, to 

exercise jurisdiction over a crime, even where no other ground of 

jurisdiction exists.247   

 

133. Professor Dugard says a court is “unlikely” to find that it could exercise 

universal jurisdiction over international crimes in the absence of domestic 

legislation, even where the crime is recognized in customary international 

law.  He is arguably recording no more than the reluctance of courts 

internationally to do so.  This may well be so.  However, states’ reluctance 

to accept jurisdiction without legislation must be understood in its proper 

context.  

 

133.1. At least in some states, their practice of accepting universal 

jurisdiction over international crimes by way of legislation is a 

reflection of the limitations of their own constitutional 

arrangement regarding the adoption of either international law 

generally, or international criminal law more particularly.  

 

133.2. Another reason for the apparent “reluctance” may be the fact that 

countries with civil law systems (which includes most of Europe 

and South America) allow only for statutory recognition and 

development of criminal and other law.  

 

                                            
247  Kittichaisaree “International Criminal Law” (2001) 39 
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133.3. International reluctance to prosecute without domestic legislation 

can accordingly not generally be ascribed to Professor Dugard’s 

proposition regarding incompatibility with nullum crimen sine 

lege, which he states without authority. 

 

134. As discussed above, South Africa has none of these domestic 

constitutional or statutory impediments to the adoption of customary 

international law without the need for domestic legislative enactment.  

 

135. If, however, Professor Dugard is saying that is not possible for a South 

African court to exercise universal jurisdiction over customary international 

crimes without enacting legislation, we submit that he is wrong. 

 

135.1. First, the customary international law regarding the exercise of 

universal jurisdiction over customary international crimes is 

sufficiently established and there is no reason why this should 

not be part of South African law on the basis articulated in Nduli. 

  

135.2. Secondly, even in jurisdictions where such a generous regime 

for the adoption of customary international law into the law of the 

land does not exist, municipal legislation has not been required 

for the exercise of universal jurisdiction over customary 

international law crimes.  
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135.3. In Pinochet248, Lord Millet stated the following in this regard:  

“Every state has jurisdiction under customary international 

law to exercise extraterritorial jurisdiction in respect of 

international crimes which satisfy the relevant criteria. 

Whether its courts have extraterritorial jurisdiction under its 

internal domestic law depends, of course, on its 

constitutional arrangements and the relationship between 

customary international law and the jurisdiction of its 

criminal courts. The jurisdiction of the English criminal 

courts is usually statutory, but it is supplemented by the 

common law. Customary international law is part of the 

common law, and accordingly I consider that the English 

courts have and always have had extraterritorial criminal 

jurisdiction in respect of crimes of universal jurisdiction 

under customary international law.  

. . . 

In my opinion, the systematic use of torture on a large scale 

and as an instrument of state policy had joined piracy, war 

crimes and crimes against peace as an international crime 

of universal jurisdiction well before 1984. I consider that it 

had done so by 1973. For my own part, therefore, I would 

hold that the courts of this country already possessed 

                                            
248  Regina v Bow Street Metropolitan Stipendiary Magistrate, Ex Parte Pinochet Ugarte 

(No. 3) [2000] 1 A.C. 147 276; See also the dissenting judgment of Merkel J in 
Nulyarimma v Thompson [1999] FCA 1192 para 184 to 186 
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extraterritorial jurisdiction in respect of torture and 

conspiracy to torture on the scale of the charges in the 

present case and did not require the authority of statute to 

exercise it.” 

 

135.4. The Deschênes Commission, appointed in 1985 to advise the 

Canadian Government on the legal action to take in response to 

the presence of war criminals in its territory, held that a 

prosecution could be launched against a war criminal before a 

Canadian superior court of criminal jurisdiction on the basis of a 

violation of "the general principles of law recognized by the 

community of nations".  

 

135.4.1. This finding was based on two factors.  First the 

Commission held that s 11(g) of the Canadian Charter 

of Rights and Freedoms, which specifically refers to the 

permissibility of conviction on the basis of international 

law or the general principles of law recognized by the 

community of nations adopted "customary" 

international law lato sensu into Canadian law.249  

Secondly, the principle of universal jurisdiction allowed 

for such prosecution.  

 

                                            
249  Section 11 (g) resembles section 35(3)(l ) of the South African Constitution 
 



HEADS/BASSON 
06.10.04 

107

135.4.2. The Commission ultimately preferred an approach 

based on the amendment of the criminal code on the 

basis that it was less “esoteric”.250 

 

136. Professor Dugard’s concerns regarding the legality of accepting universal 

adjudicative jurisdiction do in any event not need to be resolved for 

purposes of this case.  This is so for the following reasons:  

 

136.1. A successful prosecution under 18(2) does not require a 

consideration of jurisdiction over the target offence.  It is 

immaterial for purposes of the charges against the accused 

whether the target offences at which the conspiracies were 

directed were ever committed at all. 

 

136.2. Even if it were necessary to consider jurisdiction over the target 

offences themselves, the question of universal jurisdiction does 

not arise in the case at hand.  This is not a case involving 

“international crimes with which [the state] has no jurisdictional 

link.  If the question of jurisdiction were considered at all, it would 

be the application and development of nationality as a ground for 

jurisdiction that would have to be considered by a court trying the 

target offence, and not the question of universal jurisdiction.  

                                            
250  R v Finta [1994] 1 SCR 701 733 to 734, See generally on the work of the Commission, 

Williams “Laudable principles lacking application: The prosecution of war criminals in 
Canada” in McCormack and Simpson (eds) The Law of War Crimes (1997) 151ff  
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Punishment under s 18(2) 
 

137. Section 18(2) of the Riotous Assemblies Act provides that a person found 

guilty of a conspiracy “shall be guilty of an offence and liable on conviction 

to the punishment to which a person convicted of actually committing that 

offence would be liable”. 

 

138. The punishment applicable to customary international crimes is also to be 

found in customary international law, as appears from the following. 

 

138.1. Article 27 of the Charter of the International Military Tribunal 

provides that  

“[t]he Tribunal shall have the right to impose upon a 

Defendant, on conviction, death or such other punishment 

as shall be determined by it to be just.” 

Article 28 provides in addition for deprivation of stolen property 

as an appropriate sentence. 

 

138.2. Article 2(3) of the Control Council Law No 10, which 

subsequently provided for the prosecution of lower ranking 

officials for war crimes and crimes against humanity, equally 

provides that 
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“[a]ny persons found guilty of any of the crimes above 

mentioned may upon conviction be punished as shall be 

determined by the tribunal to be just. Such punishment may 

consist of one or more of the following: 

 

(a) Death. 

(b) Imprisonment for life or a term of years, with or 

without hard labor. 

(c) Fine, and imprisonment with or without hard 

labour, in lieu thereof. 

(d) Forfeiture of property. 

(e) Restitution of property wrongfully acquired. 

(f) Deprivation of some or all civil rights.” 

 

138.3. The statutes of the international criminal tribunals display 

subsequent developments in the customary international law on 

the appropriate penalties for crimes against humanity and war 

crimes.  In particular, customary international law no longer 

recognises the death penalty as an appropriate penalty for these 

crimes.251 

 

138.4. The status of these principles (enunciated in the context of the 

establishment of international tribunals) as customary 

                                            
251  Article 24 of the statute of the ICTY, article 23 of the statute of the ICTR, article 19 of 

the statute of the Special Court for Sierra Leone. 



HEADS/BASSON 
06.10.04 

110

international law was accepted in the International Law 

Commission’s Draft Code of Crimes Against the Peace and 

Security of Mankind, which codified the customary international 

law on the appropriate punishment for crimes against humanity, 

war crimes and other customary international crimes.  

 

138.5. The Code252 provides that   

“an individual who is responsible for a crime against the 

peace and security of mankind shall be liable to punishment.  

The punishment shall be commensurate with the character 

and gravity of the crime.” 

 

138.6. In the Commentary to the Code, the ILC commented that 

“international criminal law performs the same three essential 

functions as national criminal law, by providing the rule of law 

which establishes the standard of conduct for individuals, by 

providing for the principle of individual responsibility and for the 

principle of punishment for violations of that standard and, 

accordingly, a deterrent against such violations.” 

 

139. Apart from determining that international crimes may be punished 

“commensurate with the character and gravity of the offence”, international 

law does not prescribe a particular tariff for such offences, but leaves this 

                                                                                                                                
 
252  Article 3  



HEADS/BASSON 
06.10.04 

111

determination to the discretion of the court.253  This is compatible with the 

approach of our courts to crimes that exist under the common law.254  The 

approach in international criminal law meets the demands of the principle 

of nulla poena sine in the same way as punishment of common law crimes 

under South African law.255 

 

Conclusion  
 

140. It is accordingly clear that the conduct referred to in counts 31, 46, 54, 55, 

58 and 61 of the charges against the accused amount to conspiracies in 

Pretoria to commit offences that constitute crimes under customary 

international law – including crimes against humanity, war crimes and the 

crime of apartheid.  The crimes also had customary international status in 

the 1980’s. 

 

141. These crimes are accordingly offences under South African law and fall 

within the ambit of s 18(2) of the Riotous Assemblies Act. 

 

                                                                                                                                
 
253  Cassese International Criminal Law (2003) 157; Sam Hinga Norman, Case no SCSL-

2004-14-AR72 (E) before the Special Court for Sierra Leona (judgment of 31 May 2004) 
para 48 

 
254  S v Dodo 2001 (3) SA 382 (CC) 393 para 13; Snyman “Criminal Law” 2 ed 49; Burchell 

and Milton “General Principles of Criminal Law” (2002) 61 
 
255  Van Zyl Smit “Sentencing and Punishment” in Chaskalson et al (eds) Constitutional Law 

of South Africa (1996) 28-4 
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The amnesty 
 

142. The TPD quoted the relevant terms of the amnesty in its judgment 

upholding the objection to the charges.256  The critical provisions of the 

amnesty were the following: 

 

142.1. The amnesty proclamations were issued by the Administrator-

General of Namibia under legislative powers vested in him.  His 

legislative powers were limited to the territory of Namibia. 

 

142.2. Insofar as it is relevant to the accused and his co-conspirators, 

the people to whom the amnesty was granted by extension of 

the initial amnesty were those members of the SADF who 

performed or omitted to perform an act in Namibia in the 

exercise of their duties and functions which constituted a crime.  

 

142.3. The amnesty amounted to immunity from prosecution in respect 

of any criminal offence committed by those persons in Namibia 

or elsewhere. 

 

143. The amnesty cannot avail the accused for the following reasons: 

 

                                            
256  S v Basson [2000] 1 All SA 430 (T) 441 to 442 
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143.1. The amnesty merely indemnified those guilty of crimes 

committed in the course of the performance of their duties and 

functions in Namibia, from prosecution in that country.  It meant 

that if the conspiracies to which the accused is alleged to have 

been a party were implemented in Namibia, those responsible 

for its implementation were rendered immune from prosecution 

in Namibia. 

 

143.2. The accused is charged in this case with the crime of conspiracy 

committed in Pretoria and not the crime of murder committed in 

Namibia.  It is immaterial for purposes of the charges against the 

accused whether the target offences at which the conspiracies 

were directed were ever committed at all.  If they were 

committed, the fact that those responsible might subsequently 

have received immunity from prosecution in Namibia cannot in 

any way affect the accused’s criminal liability in South Africa. 

 

143.3. The amnesty is moreover merely an immunity from prosecution.  

The beneficiaries of the amnesty remainl guilty under Namibian 

law of whatever crimes they might have committed.  They are 

protected only against criminal proceedings in that country.  The 

accused on the other hand, is charged in South Africa with a 

crime committed in Pretoria under South African law.  His 

criminal liability cannot in any way be affected by any immunity 
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against prosecution conferred on him or anybody else in 

Namibia. 

 

Remedy 

 
144. The state asks for an order in the following terms: 

 

144.1. The state is given leave to appeal to this court against the 

judgment of the SCA. 

 

144.2. The appeal is upheld. 

 

144.3. The orders of the SCA are set aside and replaced with the 

following orders: 

 

144.3.1. The following question of law is reserved in terms of 

s 319(1) of the Criminal Procedure Act: 

“Whether the trial court erred in law by upholding the 

accused’s objection to counts 31, 46, 54, 55, 58 and 

61”. 

 

144.3.2. The question is answered in the affirmative. 
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144.3.3. The trial court’s judgment upholding the accused’s 

objection to counts 31, 46, 54, 55, 58 and 61 is set 

aside and replaced with an order dismissing the 

objection. 
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THE BAIL RECORD 

 

History 

 

The OSEO inquiry 
 

145. The Director of the Office for Serious Economic Offences held an inquiry in 

terms of s 5 of the Investigation of Serious Economic Offences Act 117 of 

1991257 into various economic offences suspected to have been 

committed by the accused.  The offences were those that later became 

the fraud and theft charges in counts 1 to 24 in the criminal case against 

the accused.258 

 

146. In the course of the inquiry the Deputy Attorney-General, Mr Fouche, 

questioned the accused in terms of s 5(6) of the OSEO Act on a number of 

occasions over a period of years.259   

 

147. Section 5(8) of the OSEO Act provided that a witness examined under 

s 5(6) could not refuse to answer any question on the ground that the 

                                            
257  This Act was repealed by the National Prosecuting Authority Act 32 of 1998 with effect 

from 16 October 1998 but the relevant provisions of s 5 of the old Act were substantially 
repeated in s 28 of the new Act.  We base our submissions on s 5 of the old Act but 
they would be equally applicable to s 28 of the new Act. 

 
258  Indictment vol 1 p 1 to vol 2 p 173 l. 
 
259  Bail record vol 188 pp 18,452 to 18,453 and vol 189 p 18,521;  Argument vol 4 pp 292 

to 293 
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answer would tend to incriminate him, but that no evidence regarding any 

question and answer of this kind was admissible in subsequent criminal 

proceedings against him.  The section, in other words, deprived the 

witness of the privilege against self-incrimination but immunised him 

against the use of his incriminating answers in any subsequent criminal 

prosecution.   

 

The drug arrest 
 

148. In February 1997 the accused was arrested on charges of contravening 

the Medicines and Related Substances Control Act 101 of 1965.  Those 

charges ultimately became counts 25 to 30 in the criminal trial against the 

accused.260 

 

149. The accused applied for bail.  A bail hearing was held.  He was granted 

bail of R40 000.261 

 

The fraud and theft arrest 
 

150. The accused was arrested again in October 1997 on fraud and theft 

charges.  They became counts 1 to 24 in the criminal trial against him.262  

                                                                                                                                
 
260  Indictment vol 3 pp 180 to 183 and 215 to 217 
 
261  Bail record vol 188 p 18,452 
 
262  Indictment vol 1 p 1 to vol 2 p 173 l 
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He applied for bail.  A bail hearing was held intermittently from 24 October 

until 11 November 1997.  At the end of it, the accused was granted bail.  

The record of the bail hearing runs from vol 188 p 18,434 to vol 192 

p 18,883.  It is the admissibility of this record in the subsequent criminal 

trial which is now in issue. 

 

The bail hearing 
 

151. The application for bail was governed by s 60 of the CPA.  The hearing 

took place after s 60 had been substituted by the Criminal Procedure 

Second Amendment Act 75 of 1995 (with effect from 21 September 1995), 

but before its amendment by the Criminal Procedure Second Amendment 

Act 85 of 1997 (with effect from 1 August 1998) and by the Judicial 

Matters Amendment Act 62 of 2000 (with effect from 23 March 2001).   

 

152. The material provisions of s 60 as they read at the time, were the 

following: 

 

152.1. Section 60(1)(a) provided that an accused was entitled to be 

released on bail “unless the court finds that it is in the interests of 

justice that he or she be detained in custody”.  This provision 

was however subject to s 60(11), which provided that where an 

accused was charged with an offence listed in schedule 5 the 
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court had to decline bail, “unless the accused, having been given 

a reasonable opportunity to do so, satisfies the court that the 

interests of justice do not require his or her detention in custody”.  

The bail hearing in this case was governed by the latter provision 

because the charges against the accused included schedule 5 

offences of fraud and theft “involving amounts in excess of 

R500 000”.  It meant that it was for the accused to satisfy the 

court that the interests of justice did not require his detention in 

custody.  He assumed that burden and the concomitant duty to 

begin.263   

 

152.2. Section 60(4)(b) provided that the refusal of bail and the 

continued detention of the accused in custody “shall be in the 

interests of justice” where there is “the likelihood that the 

accused, if he or she were released on bail, will attempt to evade 

his or her trial”.  Section 60(6) elaborated on this provision by 

providing that, when the court considered the flight risk identified 

in s 60(4)(b), it might where applicable take various factors into 

account including, 

- “the assets held by the accused and where such assets are 

situate”;264 

                                            
263  Bail record vol 188 pp 18,436 to 18,437;  Argument vol 4 pp 271 to 272 
 
264  Section 60(6)(b) 
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- “the means, and travel documents held by the accused, 

which may enable him or her to leave the country”;265 

- “the nature and the gravity of the charge on which the 

accused is to be tried”;266 

- “the strength of the case against the accused and the 

incentive that he or she may in consequence have to 

attempt to evade his or her trial”;267 

- “the nature and gravity of the punishment which is likely to 

be imposed should the accused be convicted of the 

charges against him or her”;268 and 

- “any other factor which in the opinion of the court should be 

taken into account”.269 

 

152.3. Section 60(11B)(c) (which renders a bail record admissible in the 

subsequent criminal trial) and s 60(14) (which bars an accused’s 

access to the docket for purposes of a bail application) had not 

been introduced into s 60 at the time of the bail hearing.270 

 

                                            
265  Section 60(6)(c) 
 
266  Section 60(6)(f) 
 
267  Section 60(6)(g) 
 
268  Section 60(6)(h) 
 
269  Section 60(6)(j) 
 
270  Both were only inserted with effect from 1 August 1998, that is, after the bail hearing but 

before commencement of the criminal trial. 
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153. At the bail hearing, the state was represented by the Deputy Attorney-

General, Mr Fouche, who had also questioned the accused under s 5 of 

the OSEO Act.  The accused was represented by attorneys and counsel 

who had been acting for him for some ten months.271 

 

154. The SANDF provided legal aid to the accused.  It terminated the legal aid 

at or about the time of his arrest.  Counsel for the accused placed on 

record their suspicion that Mr Fouche had been instrumental in the 

termination.272  This accusation was not substantiated or admitted.273  The 

SANDF restored the accused’s legal aid on the morning of the bail 

application.274 

 

155. In order to inform the accused of the particulars of the charges against 

him, the state provided him with the following documents: 

●  A draft charge sheet.275

●  The affidavit upon which the state had obtained the warrant for his 

arrest (handed in as exhibit A).276

●  An affidavit made by the accused in other proceedings in the High 

Court (handed in as exhibit B).277  The accused inter alia said in 

                                            
271  Bail record vol 188 p 18,435:3 
 
272  Bail record vol 188 p 18,435:3 to 18,435:6 
 
273  Bail record vol 188 p 18,435:6 
 
274  Argument vol 4 p 308 
 
275  Bail record vol 188 p 18,435:2 
 
276  Bail record vol 188 p 18,435:23 
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this affidavit that all the matters raised in the affidavit upon which 

the warrant for his arrest had been obtained (that is, in exhibit A), 

“reeds vir jare aan my bekend is en dat ek reeds vir dae getuienis 

daaroor afgelê het … in die afgelope vyf jaar”.278

 

156. The state also placed on record and the accused confirmed that it had 

provided him with two box-loads of documents about these matters.279 

 

157. At the commencement of the bail hearing and from time to time thereafter, 

the accused demanded and applied for orders compelling the state to 

provide him with copies of the documents which it deemed relevant to, or 

intended to use in, the bail application.  The state declined to accede to 

the accused’s demand and the court dismissed his applications for orders 

that the state do so.280 

 

158. At the commencement of the bail hearing the state confined its opposition 

to bail to the factor identified in s 60(4)(b) read with s 60(6) of the CPA, 

                                                                                                                                
 
277  Bail record vol 188 p 18,435:24 to 18,435:25 
 
278  Bail record vol 188 p 18,435:25 
 
279  Bail record vol 188 p 18,435:24 and 18,435:33 
 
280  Bail record vol 188 pp 18,435:8 to 18,435:36, 18,513 and 18,515;  vol 189 pp 18,540 to 

18,549;  vol 190 pp 18,608 to 18,611;  vol 191 pp 18,734 to 18,740;  vol 192 pp 18,808 
to 18,813 and 18,862 to 18,864;  Argument vol 4 pp 273 to 275 
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namely that there was a likelihood that the accused would attempt to 

evade his trial if he were released on bail.281 

 

159. It was common cause at the bail hearing that the factors relevant to the 

flight risk upon which the state relied, included the strength of the state’s 

case against the accused.282  Counsel for the accused accordingly gave 

notice that he would lead the accused in his evidence-in-chief on the 

merits of the criminal charges against him and added that the state would 

then also be entitled to cross-examine the accused on the merits of the 

charges against him.283 

 

160. The accused gave evidence and was led in his evidence-in-chief on the 

merits of the charges against him.  It was done in general terms and on 

some of the charges in particular.284  He denied guilt on all the charges 

against him.   

 

161. At the end of his evidence-in-chief, the accused was led to give the 

following evidence which later featured prominently in the TPD’s ruling that 

the bail record was inadmissible against him in the criminal trial: 

 

                                            
281  Bail record vol 188 p 18,440 to 18,441 
 
282  This is the factor identified in s 60(6)(g) of the CPA 
 
283  Bail record vol 188 p 18,456:14 
 
284  Bail record vol 188 pp 18,458 to 18,516 and particularly at pp 18,477 to 18,482 
 



HEADS/BASSON 
06.10.04 

124

161.1. The accused said that he preferred not to answer detailed 

questions on the merits of the case against him.285 

 

161.2. He said that he accordingly accepted for purposes of the bail 

application that “’n prima facie saak deur die staat moontlik 

uitgemaak sal word of uitgemaak kan word”.286  This concession 

went no further than that the state might be able or would be 

able to establish a prima facie case against him.  It said nothing 

about the strength of the state’s case. 

 

161.3. The accused went on to say that he was in fact innocent of all 

the charges against him287 and that he made the concession 

only because he did not want to answer detailed questions on 

the merits of the charges against him for other reasons.288 

 

162. After the accused had completed his evidence-in-chief, Mr Fouche cross-

examined him on behalf of the state.  His cross-examination runs from 

page 18,528 in volume 189 to page 18,862 in volume 192.  It covered the 

following themes: 

 

                                            
285  Bail record vol 188 p 18,513 
 
286  Bail record vol 188 p 18,514 
 
287  Bail record vol 188 p 18,514 
 
288  Bail record vol 188 p 18,514 to 18,516 
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162.1. He challenged the accused’s assertion in chief that he could not 

meaningfully answer questions about the charges against him 

because they concerned events with which he had not been 

intimately involved for seven years.289  The cross-examination 

established that the accused had participated in the preparation 

of answers about these matters up to May 1994.290 

 

162.2. He explored the question whether the accused held any 

business interests, bank accounts or other assets abroad.  The 

accused denied that he held or ever previously held offshore 

business interests, bank accounts and other assets in his private 

capacity.291  His case was that the business interests, bank 

accounts and other assets he had previously held offshore were 

held in his official capacity on behalf of the state and not in his 

personal capacity.  Mr Fouche cross-examined him at length on 

this issue.  He sought to demonstrate that the accused had been 

intimately involved in the management and control of a range of 

overseas businesses, bank accounts and other interests in his 

personal capacity.292 

 

                                            
289  Basson evidence-in-chief vol 189 p 18,515 
 
290  Basson cross-examination vol 189 p 18,527 
 
291  Basson cross-examination vol 189 pp 18,528 to 18,531 
 
292  Basson cross-examination vol 189 p 18,531 to vol 190 p 18,633 
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162.3. He cross-examined the accused on his defence to some of the 

charges against him.293 

 

162.4. He cross-examined the accused on his capacity for clandestine 

international travel.294  This cross-examination covered the 

accused’s access to false passports,295 his contacts abroad,296 

his knowledge and experience of clandestine international travel 

under false names297 and his protection by a military group in 

Croatia.298 

 

162.5. He concluded with general cross-examination299 inter alia on the 

likelihood that the accused will in future not be able to practise in 

South Africa and was preparing to practise abroad,300 had 

ongoing business transactions overseas and could settle there 

with ease.301 

 

                                            
293  Basson cross-examination vol 190 pp 18,637 to 18,672 and vol 191 p 18,712 to vol 192 

p 18,834 
 
294  Basson cross-examination vol 190 pp 18,672 to 18,707 
 
295  Basson cross-examination vol 190 pp 18,672 to 18,676 
 
296  Basson cross-examination vol 190 pp 18,684 to 18,697 
 
297  Basson cross-examination vol 190 pp 18,699 to 18,706 
 
298  Basson cross-examination vol 190 p 18,707 
 
299  Basson cross-examination vol 192 pp 18,834 to 18,850 
 
300  Basson cross-examination vol 192 pp 18,841 to 18,843 
 
301  Basson cross-examination vol 192 pp 18,845 to 18,849 
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163. Although the accused had asserted the right at the conclusion of his 

evidence-in-chief not to answer detailed questions about the merits of the 

criminal charges against him, his counsel did not object to the state’s 

cross-examination of the accused on those issues.  He did so only once 

and on that occasion the state did not pursue the question to which the 

objection was raised.302 

 

The TPD’s first admissibility ruling 
 

164. The criminal trial against the accused commenced in the TPD on 

4 October 1999.  The defence persuaded the trial judge to rule at the 

outset on the admissibility of the bail record.  It came about as follows: 

 

164.1. The trial commenced with argument on the accused’s application 

to quash certain of the charges.  After the defence had made 

their submissions in support of the application, the state sought 

and was granted time to prepare their argument in response to 

the application.   

 

164.2. The defence suggested that the time be used to argue and 

determine the admissibility of the bail record.  It explained that 

the state had given notice of its intention to rely on the bail 

record and that the defence had in turn given notice that they 

                                                                                                                                
 
302  Bail record vol 190 pp 18,651 to 18,652 
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would contend that the bail record was inadmissible.303  The 

defence sought a ruling on this issue at the outset because they 

said that, in terms of the new s 60(11B)(c) of the CPA which had 

come into effect since the bail hearing, the bail record formed 

part of the trial record unless it was excluded.304 

 

164.3. The state objected that it was premature to rule on the 

admissibility of the bail record because the accused had not yet 

pleaded and the state did not at that stage seek to introduce the 

bail record in evidence.305  It explained that it did not intend to 

rely on the bail record before the accused had placed his version 

on record and would then do so only if his version contradicted 

the evidence he had given at the bail hearing.306  It added that 

the court was in any event unable to judge at that stage whether 

it would be fair to admit the bail record or not.307  The 

determination of that question might ultimately require a trial 

within a trial.308 

 

                                                                                                                                
 
303  Argument vol 4 pp 260 to 261 and 262 to 263 
 
304  Argument vol 4 pp 263 to 264 and 265 to 266 
 
305  Argument vol 4 pp 265 and 315 to 318 
 
306  Argument vol 4 pp 317 and 323 to 324 
 
307  Argument vol 4 p 318 
 
308  Argument vol 4 p 318 
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164.4. The court however acceded to the defence’s request and 

insisted that the matter be heard and determined at the outset.309 

 

165. Neither side adduced any evidence on the admissibility of the bail record.  

Both made written submissions310 in which they advanced contradictory 

accounts of the facts.311  The defence accordingly placed on record that 

they made their application for the ruling they sought purely on the facts 

apparent from the bail record itself.312  They handed in a copy of the bail 

record for this purpose.313   

 

166. After hearing argument from both sides,314 the court gave its ruling on 

15 November 1999.315  It ruled that “the state will not be entitled to use the 

bail record during the trial in this matter”.316  The general terms of the 

ruling meant that the state could not use the bail record or any part of it for 

any purpose at all. 

 

                                            
309  Argument vol 4 pp 263, 265 to 266, 310 
 
310  Argument vol 4 pp 269 and 314 
 
311  Argument vol 4 pp 336 to 339 
 
312  Argument vol 4 p 269 
 
313  Argument vol 4 p 269 
 
314  Argument vol 4 pp 269 to 343.  The remainder of the arguments was not recorded. 
 
315  The TPD’s first bail record ruling vol 174 p 17,007 
 
316  The TPD’s first admissibility ruling vol 174 p 17,015 to 17,016 
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167. The TPD held the bail record to be inadmissible on the ground that it 

would violate the accused’s right to a fair trial in terms of s 35(3) of the 

Constitution.  It did so for the following reasons: 

 

167.1. It said that the state had cross-examined the accused in the bail 

application on matters irrelevant to that application.  He was 

cross-examined at length with the sole purpose of laying a basis 

for later cross-examination on the merits of the fraud charges, 

which was unnecessary and superfluous in the light of his 

concession for purposes of the bail application that the state had 

a prima facie case against him.317 

 

167.2. It asserted that the state had withheld documents from the 

accused purely to gain an improper advantage.318 

 

167.3. It noted that the accused was cross-examined by the OSEO 

inspector who used OSEO evidence inadmissible against him.319 

 

167.4. It claimed that it would in any event be practically very difficult 

and probably time-consuming to separate the admissible and 

inadmissible parts of the bail record.320 

                                            
317  The TPD’s first bail record ruling vol 174 p 17,010:1 to 10 
 
318  The TPD’s first bail record ruling vol 174 p 17,009:2 to 12 
 
319  The TPD’s first bail record ruling vol 174 p 17,010:28 to p 17,100:6 
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167.5. It said that the bail record showed that the state would not suffer 

terrible prejudice because it cross-examined the accused in the 

bail hearing on documents which were still available to it.321 

 

The TPD’s second admissibility ruling 
 

168. In the course of its closing arguments at the end of the trial in the TPD in 

February 2002, the state contended that one of the defence criticisms of a 

state witness, General Knobel, had not been put to the latter in cross-

examination and was contrary to the accused’s evidence at the bail 

hearing.  The state accordingly applied for General Knobel to be recalled, 

for the criticism to be put to him and for admission of the bail record in 

order to refute the criticism. 

 

169. The defence opposed the state’s application.322  After hearing submissions 

on the matter, the TPD dismissed the state’s application. 

 

                                                                                                                                
320  The TPD’s first bail record ruling vol 174 p 17,015:18 to 22 
 
321  The TPD’s first bail record ruling vol 174 p 17,015:23 to 29 
 
322  The TPD’s second bail record ruling vol 174 pp 17,071 at 17,072 
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The application for leave to appeal 
 

170. After the accused’s acquittal on 11 April 2003, the state applied to the TPD 

for the reservation of 15 questions of law in terms of s 319(1) of the 

CPA.323  They included the following questions: 

“(2) Whether the court erred by hearing argument on the 

dispute about the admissibility of the bail record before 

commencement of the trial in terms of s 105 of the CPA. 

(3) Whether the court erred by ruling that the state was not 

entitled to rely on the bail record in the trial. 

(4) Whether the court erred by ruling that the state was not 

entitled to use the bail record to refute a defence raised by 

the accused.” 

 

171. The TPD did not deal with these questions in its judgment on the state’s 

application for leave to appeal but reserved the following two questions of 

law conditional upon a finding favourable to the state on the first question 

of law relating to its recusal:324 

“(1) Whether the court erred by hearing argument on the 

admissibility of the bail record before the accused had 

pleaded in the light of the facts, 

- that the state had months previously indicated to the 

defence that it intended to rely on the bail record; 

                                            
323  Annexure AA4 to founding affidavit in application for special leave:  p 156 (translation) 
 
324  TPD judgment on leave to appeal vol 187 p 18,371:3(b) and (c) 
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- that the defence had indicated that it would dispute 

the admissibility of the bail record; and 

- that the argument was heard at a time when there 

was no other business before the court because the 

argument on the exception had stood down at the 

request of the state. 

(2) Whether the court erred in law by ruling on 15 November 

1999 that the state was not entitled to use the bail record in 

the trial.” 

 

The petition to the SCA 
 

172. The state petitioned the SCA in terms of s 319(3) read with s 317(5) of the 

CPA for the reservation of further questions of law.  They included 

questions 2, 3 and 4 relating to the TPD’s ruling that the bail record was 

inadmissible.325  Questions 2 and 3 sought to attack the TPD for merely 

granting conditional reservation of the original questions relating to the bail 

record and its admissibility.  Question 4 was whether the trial court had 

erred by refusing to admit the bail record.   

 

173. The SCA ordered on 19 February 2003 in terms of s 316(8)(d) of the 

CPA326 that the state’s petition be argued before it.  It also ordered that the 

questions reserved by the TPD be argued at the same time. 

 

                                            
325  Vol 216 pp 20,858 to 20,859:2 to 4 
 
326  Prior to its substitution by Act 42 of 2003.  Now s 216(13)(e) 
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The SCA judgment 
 

174. There were two sets of proceedings before the SCA relating to the TPD’s 

ruling on the admissibility of the bail record: 

 

174.1. The first was the two questions the TPD had conditionally 

reserved in terms of s 319(1) of the CPA.  The SCA ordered that 

the state’s appeal based on these questions be struck off the 

roll327 for the following reasons: 

● It held that the question whether the argument on the 

admissibility of the bail record should have taken place 

before commencement of the trial was of purely academic 

interest, because the answer could not make any difference 

to the outcome of the case.328

● It held that the TPD’s finding that it would be unfair to the 

accused to admit the bail record was a finding of fact which 

could not be challenged by the reservation of a question of 

law under s 319(1) of the CPA.329

 

174.2. The second was the state’s petition for the reservation of further 

questions of law relating to the TPD’s ruling on the admissibility 

                                                                                                                                
 
327  S v Basson 2004 (1) SA 246 (HHA) para 25 
 
328  S v Basson 2004 (1) SA 246 (HHA) para 22 
 
329  S v Basson 2004 (1) SA 246 (HHA) para 24 
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of the bail record.  The SCA dismissed the state’s application for 

the reservation of these questions for the same reasons as those 

mentioned above.330 

 

This court’s rulings 
 

175. This court made the following rulings with regard to the state’s application 

for leave to appeal against the refusal to admit the bail record: 

 

175.1. It held that the state’s application raised constitutional matters.331 

 

175.2. It held that the SCA had erred in its conclusion that the TPD’s 

finding that the admission of the bail record would be unfair to 

the accused raised a question of fact and not one of law.  It did 

raise a question of law.332 

 

The remaining issues 
 

176. The remaining issues relating to the TPD’s refusal to admit the bail record 

are the following: 

 

                                            
330  S v Basson 2004 (1) SA 246 (HHA) para 47 
 
331  S v Basson 2004 (6) BCLR 620 (CC) paras 26 and 27 
 
332  S v Basson 2004 (6) BCLR 620 (CC) paras 58 to 60 
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176.1. Whether the TPD’s ruling on the admissibility of the bail record 

was right or wrong.  

 

176.2. If it was wrong, whether the error was material. 

 

176.3. If it was material, what the appropriate remedy is. 

 

177. We will deal with each of these issues in turn. 

 

The TPD’s ruling was wrong 

 

Introduction 
 

178. We submit with respect that the TPD erred in ruling that the bail record 

was inadmissible.  Its admission would not have rendered the trial unfair.   

 

179. We emphasise two features of our submissions at the outset: 

 

179.1. The ultimate and decisive question is whether the admission of 

the bail record would have rendered the trial unfair.  It is not 

whether the bail hearing was fair.  The two questions are 

interrelated, but ultimately two separate questions which may 

have different answers.  The one is not decisive of the other.  It 

does not follow from the fact that the bail hearing was fair that 
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the admission of the bail record at the trial would also have been 

fair.  Conversely, it also does not follow from the fact that the bail 

hearing might have been unfair that the admission of the bail 

record at the trial would also have been unfair.  Although the 

fairness of the bail hearing may affect the fairness of the 

admission of the bail record at the trial, the two questions have to 

be separately considered and the answer to the one does not 

determine the answer to the other.  The ultimate and decisive 

question is whether the admission of the bail record at the trial 

would have been unfair irrespective of whether the bail hearing 

had been fair or not.   

 

179.2. The accused persuaded the TPD to rule on the admissibility of 

the bail record before the commencement of the trial.  We submit 

with respect that this was a mistake.  Our point is not merely that 

the timing of the ruling was a technical error.  It is more 

substantive.  It is that it was an error of judgment to attempt to 

determine the admissibility of the bail record at the outset and 

consequently also in the abstract.  The court did not at that stage 

know for what purpose the state might seek to rely on the bail 

record and on what part of the bail record it might seek to rely for 

that purpose.  It consequently could not, and did not, consider 

whether any particular part of the bail record might be admissible 

for any particular purpose.  For instance, if in his evidence at the 



HEADS/BASSON 
06.10.04 

138

trial the accused contradicted his evidence-in-chief at the bail 

hearing, the state might have wished to rely only on his 

evidence-in-chief at the bail hearing to impugn his credibility at 

the trial.  None of the objections to the admissibility of the bail 

record upheld by the TPD would then have applied.  But the TPD 

never considered whether such limited use of the bail record 

might be permissible.  It precluded itself from doing so by 

considering and ruling on the admissibility of the bail record at 

the outset and in the abstract.  Its ruling meant that neither the 

bail record, nor any part of it was admissible for any purpose at 

all.  We submit with respect that the TPD was simply not in a 

position to make such a far-reaching determination at the outset 

and that it was in the event wrong in doing so. 

 

180. We will first address a number of general considerations relevant to the 

admissibility of the bail record and then address each of the grounds on 

which the TPD held it to be inadmissible. 

 

The general rule 
 

181. The SCA held in Nomzaza333 and this court confirmed in Dlamini334 that 

the general rule at common law was that the accused’s evidence at the 

                                            
333  S v Nomzaza 1996 (2) SACR 14 (A) 16 to 18 
 
334  S v Dlamini 1999 (4) SA 623 (CC) para 96 
 



HEADS/BASSON 
06.10.04 

139

bail hearing was admissible against him or her at the subsequent trial.  

This general rule was however subject to the trial court’s discretionary 

power to exclude the bail record if its admission would render the trial 

unfair.   

 

182. This court held in Dlamini that the general rule was still substantially the 

same.  The bail record “is neither automatically excluded from nor included 

in the evidentiary material at trial”.335  As with any other relevant evidence, 

the bail record is admissible against the accused at the trial unless its 

admission would render the trial unfair.336 

 

Section 60(11B)(c) of the CPA 
 

183. Section 60(11B)(c) was introduced into the CPA by the Criminal 

Procedure Second Amendment Act 85 of 1997 with effect from 1 August 

1998 after the bail hearing, but before the trial in this case.  It reads as 

follows: 

“The record of the bail proceedings, excluding the information in 

paragraph (a), shall form part of the record of the trial of the 

accused following upon such bail proceedings:  Provided that if 

the accused elects to testify during the course of the bail 

proceedings the court must inform him or her of the fact that 

                                            
335  Dlamini para 101 (14)  
 
336  Dlamini paras 86 to 100 and 101(14) 
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anything he or she says, may be used against him or her at his or 

her trial and such evidence becomes admissible in any 

subsequent proceedings.” 

It comprises a main provision and a proviso, and the proviso in turn 

comprises two parts.  

 

184. This court held in Dlamini that the main provision which automatically 

incorporates the bail record into the trial record “is an unremarkable 

procedural provision which merely allows a shortcut”. It merely dispenses 

with the need for formal proof of the bail record in terms of s 235 of the 

CPA.337 

 

185. The first part of the proviso requires the court to inform the accused who 

elects to give evidence at the bail hearing “that anything he or she says, 

may be used against him or her at his or her trial”.  The second goes on to 

say that the accused’s evidence at the bail hearing “becomes admissible 

in any subsequent proceedings”.   

 

186. The High Court judgments on the meaning and effect of the proviso are 

not consistent.  It held in Sejaphale338 that the judicial warning required by 

the proviso in s 60(11B)(c) is a necessary pre-condition for the admission 

of the bail record at the trial.  If no warning was given, the trial court has no 

                                            
337  Dlamini para 87 
 
338  S v Sejaphale 2000 (1) SACR 603 (1) 604 to 605 
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discretion to admit the bail record.  It held in Nzima339 on the other hand, 

that the decisive question is not whether the judicial warning was given at 

the bail hearing, but whether the accused in fact made an informed choice 

when he or she elected to testify at that hearing.  We submit with respect 

for the reasons that follow that the formalistic approach of Sejaphale is 

wrong, and that the substantive approach of Nzima is correct and 

compatible with this court’s judgment in Dlamini.340 

 

187. We submit that the meaning and effect of the proviso in s 60(11B)(c) is as 

follows: 

 

187.1. It imposes a duty on the judicial officer who presides at the bail 

hearing to warn the accused that his or her evidence at the bail 

hearing may be used against him or her at the subsequent trial.  

If the prescribed warning is given at the bail hearing, then the 

bail record is admissible at the subsequent trial. This rule is 

however not absolute. The prescribed warning is neither a 

necessary, nor a sufficient condition for the admissibility of the 

bail record at the trial. 

 

187.2. The proviso does not make the prescribed warning at the bail 

hearing a sufficient condition for the admissibility of the bail 

                                            
339  S v Nzima 2001 (2) SACR 354 (C) 356 to 357 
 
340  S v Dlamini 1999 (4) SA 623 (CC) paras 86 to 100 and 101(14) 
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record at the trial.  Even if the prescribed warning is given at the 

bail hearing, the trial court retains a discretion to exclude the bail 

record at the trial if its admission would render the trial unfair.   

 

187.3. The proviso also does not make the prescribed warning a 

necessary condition for the admissibility of the bail record at the 

trial.  It in effect says merely that if the prescribed warning is 

given at the bail hearing, then the bail record is admissible at the 

trial.  It does not say or imply the converse, namely that if the 

prescribed warning is not given at the bail hearing, then the bail 

record is inadmissible at the trial.  Its only implication is that if the 

prescribed warning is not given at the bail hearing, then the 

proviso does not apply.  The bail record is then not admissible 

under the proviso.  Its admissibility must then be determined 

according to the ordinary rules of evidence subject to the 

overriding criterion of fairness. 

 

187.4. The proviso in other words does no more than to establish a 

prima facie or default rule that if the prescribed warning is given 

at the bail hearing, then the bail record is admissible at the trial.  

This rule prevails only in the absence of sufficient reason to 

depart from it.  If there is sufficient reason to do so however, the 

trial court may exclude the bail record despite the fact that the 

prescribed warning was given at the bail hearing, or admit the 
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bail record despite the fact that the prescribed warning was not 

given at the bail hearing.  

 

188. We submit that this interpretation is the one that accords with this court’s 

judgment in Dlamini.341  It concluded in paragraph 101(14) that the bail 

record “is neither automatically excluded from nor included in the 

evidentiary material at trial” and that its admissibility “is governed by the 

principles of a fair trial”.  It came to this conclusion for the reasons 

described in paragraphs 86 to 100.  It made it quite clear, particularly in 

paragraphs 96 and 97, that the admissibility of the bail record is ultimately 

governed by the ordinary rules of evidence subject to the criterion of 

fairness in s 35(3) of the Constitution and not by the mechanical 

application of the proviso in s 60(11B)(c). 

 

189. In this case s 60(11B)(c) had moreover not yet been enacted at the time of 

the bail hearing.  The magistrate was consequently not required by statute 

to give the prescribed warning.  His failure to do so could not in itself 

render the bail record inadmissible at the trial.   

 

 

 

 

                                            
341  S v Dlamini 1999 (4) SA 623 (CC) paras 86 to 100 and 101(14) 
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The ruling was premature 
 

190. The accused persuaded the TPD, despite the protestations of the state,342 

to rule on the admissibility of the bail record at the outset and in abstract 

terms.  We submit that it erred in doing so for the reasons that follow. 

 

191. The state was dominus litis.  It was entitled to decide when to seek the 

introduction of the bail record, for what purpose to do so and whether it 

would for that purpose seek the introduction of the whole bail record or 

only part of it.  The TPD ought not to have deprived it of that discretion in 

the conduct of its own case. 

 

192. The state made it clear that it intended to rely on the bail record only if and 

when the accused placed a version on record which was inconsistent with 

his evidence at the bail hearing.343  If the TPD had allowed the state to do 

so, it would have been able to determine the admissibility of the bail record 

on specific and concrete terms rather than in general and abstract terms.  

It would then have known for what purpose the state sought the 

introduction of the bail record and on what part of the bail record it would 

rely for that purpose.  The TPD would then have been able to determine 

whether the admission of that specific part of the bail record for that 

specific purpose would be unfair to the accused.   

 

                                            
342  Argument vol 4 pp 260 to 266, 310, 314 and 315 to 318 
 
343  Argument vol 4 pp 317 to 318 and 323 to 324 
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193. If the state for instance merely sought to rely on the accused’s evidence-

in-chief at the bail hearing to impugn the credibility of his contradictory 

evidence at the trial, none of the considerations that weighed with the TPD 

in ruling the bail record to be inadmissible would have applied.  The trial 

court would then have had the benefit of a concrete and specific inquiry 

into, and debate on the fairness of admitting, a specific part of the bail 

record for a specific purpose.  By its insistence to make an abstract and 

general determination at the outset however, the trial court deprived itself 

of that benefit.   

 

194. Its ruling can be justified only if it can be said that it would have been 

unfair to the accused to admit any part of the bail record for any purpose 

whatsoever.  But that was clearly not so.  Not even the complaints of 

unfairness advanced by the accused and accepted by the trial court 

justified its ruling in such general and absolute terms. 

 

Separating the good from the bad 
 

195. Even if the admission of some part of the bail record would have rendered 

the trial unfair, there was no reason to exclude all of it. Whatever blemish 

might have rendered parts of the bail record inadmissible, could have 

been excised from it and the remainder admitted at the trial.   
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196. It is permissible to admit a document in evidence on this basis if parts of it 

are inadmissible.  The Appellate Division held that to be so in Cele.344  It 

said the following: 

“On analysis, the submissions made by counsel amount to no 

more than that if part of a document is inadmissible, the whole 

document is tainted with inadmissibility.  I cannot agree.  No doubt 

proof of a document which contains admissible and inadmissible 

matter does not change the nature of the inadmissible matter.  

Nor, however, is the whole document rendered inadmissible 

because it also happens to compromise objectionable material.  If 

such a document has been placed before a court, the most that 

can be said is that an irregularity may have been committed by the 

introduction of inadmissible evidence. 

In principle, there is no reason why in criminal proceedings part of 

a document may not be tendered in evidence.  This does not 

detract from the rule that an accused is entitled to insist that the 

whole document be proved if another part thereof is favourable to 

his case.  Thus, if incriminating matter appears in a portion of a 

statement, the accused is entitled to have another part, containing 

an exculpatory explanation, heard as well.  But if a document 

contains matter which has no bearing on the charge(s) against the 

accused, it is permissible to prove only the relevant part thereof.  If 

such matter may be prejudicial to the accused, the prosecution 

                                            
344  S v Cele 1985 (4) SA 767 (A) 771 to 772 
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should indeed be at pains to ensure, if possible, that it does not 

come to the court’s attention.” 

 

197. The TPD held that it would be practically very difficult and probably time-

consuming to separate the admissible and inadmissible parts of the bail 

record.345  But we submit that there was no justification for this finding and, 

even if it were correct, did not justify its ruling.  The court ought to have 

afforded the state the opportunity to identify the parts of the bail record 

upon which it sought to rely and to satisfy the court that they were free of 

any blemish that rendered them inadmissible.  Those parts would then 

have been admissible in evidence.  If there were any other parts of the bail 

record that the accused then sought to have admitted, it would have been 

up to him to identify them and justify their admission. 

 

The criterion of fairness 
 

198. Section 35(3) of the Constitution provides in general terms that every 

accused “has a right to a fair trial” including those listed in the section.  

Section 35(5) goes on to provide that evidence obtained in violation of the 

Bill of Rights “must be excluded if the admission of that evidence would 

render the trial unfair or otherwise detrimental to the administration of 

justice”.  The latter provision only permits the exclusion of evidence 

obtained in violation of the Bill of Rights.  It is silent on the possibility of 

                                            
345  TPD’s first admissibility ruling vol 174 p 17,015 
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exclusion of evidence not obtained in violation of the Bill of Rights if its 

admission would still render the trial unfair.  The question is whether such 

evidence which may not be excluded under s 35(5), might nonetheless be 

excluded under s 35(3) because it would render the trial unfair. 

 

199. The High Court held in Mphala346 that s 35(5) “both defines and 

circumscribes an accused’s right to a fair trial when the admissibility of 

evidence is in issue” and that evidence which was not obtained in violation 

of the Bill of Rights could consequently not be excluded under the general 

right to a fair trial in terms of s 35(3). 

 

200. The High Court judgment in Kidson347 however went the other way.  It held 

that evidence obtained unlawfully, albeit not in violation of the Bill of 

Rights, “must be judged broadly in the same way since its admission may 

in some manner imperil the accused’s right to a fair trial” and should 

consequently also be excluded if “the admission of that evidence would 

render the trial unfair or (would) otherwise be detrimental to the 

administration of justice”. 

 

201. We accept that the Kidson approach is the correct one and that it is not a 

pre-condition for exclusion that the evidence must have been obtained in 

violation of the Bill of Rights.  The question is more broadly whether the 

                                            
346  S v Mphala 1998 (1) SACR 388 (W) 398 to 399 
 
347  S v Kidson 1999 (1) SACR 338 (W) 349  
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admission of the evidence would render the trial unfair.  Although this 

court did not expressly consider the issue in Dlamini,348 its approach in 

that case accords with the broader approach of Kidson rather than the 

narrower approach of Mphala. 

 

202. This court held in Key349 and confirmed in Dlamini350 that the general 

approach to evidence obtained under constitutionally doubtful 

circumstances was as follows: 

“What the Constitution demands is that the accused be given a 

fair trial.  Ultimately, as was held in Ferreira v Levin, fairness is an 

issue which has to be decided upon the facts of each case, and 

the trial judge is the person best placed to take that decision.  At 

times fairness might require that evidence unconstitutionally 

obtained be excluded.  But there will also be times when fairness 

will require that evidence, albeit obtained unconstitutionally, 

nevertheless be admitted.” 

 

203. It is probably not possible to formulate a universal test by which the 

fairness of a criminal trial is measured.  We do not offer any such test.  We 

do submit however that the following considerations are important in the 

determination of the fairness of a criminal trial: 

                                            
348  S v Dlamini 1999 (4) SA 623 (CC) paras 86 to 100 and 101(14) 
 
349  Key v Attorney-General, Cape Provincial Division 1996 (4) SA 187 (CC) paras 13 to 14 
 
350  S v Dlamini 1999 (4) SA 623 (CC) para 97 
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203.1. This court described both the broader and narrower purposes of 

s 35(3) in Dzukuda.351  Its narrower purpose is “to ensure 

adequately that innocent people are not wrongly convicted”.352  It 

added however that some of the elements of the right to a fair 

trial also serve broader purposes “which arise primarily from 

considerations of dignity and equality”.353 

 

203.2. We have already submitted that the fact that evidence was 

unconstitutionally obtained is neither a necessary, nor a 

sufficient condition for evidence to be excluded on the grounds of 

fairness.  The ultimate criterion is whether the admission of the 

evidence would render the trial unfair and not whether it was 

unconstitutionally obtained.  This court made it clear in the 

passage in Key endorsed in Dlamini quoted above, that it did not 

follow from the fact that evidence might have been 

unconstitutionally obtained that fairness necessarily required that 

it be excluded.  That much is indeed made clear in s 35(5).  On 

the other hand, even evidence constitutionally obtained might 

sometimes be excluded when its admission would render the 

trial unfair. 

                                            
351  S v Dzukuda 2000 (4) SA 1078 (CC) paras 9 to 11 
 
352  S v Dzukuda 2000 (4) SA 1078 (CC) para 11;  also see S v Twala 2000 (1) SA 879 

(CC) para 9; S v Steyn 2001 (1) SA 1146 (CC) para 13; and Nugent Self-Incrimination 
in Perspective (1999) 116 SALJ 501 
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203.3. An important and often decisive factor in a case such as this 

one, is that our law does not deem it unfair to admit the prior 

evidence of the accused against him or her in a subsequent 

criminal trial.  That is so particularly if the evidence was 

voluntarily given in the exercise of an informed choice.  In 

Dlamini354 this court put it as follows: 

“As a matter of policy, the prosecution must prove its case 

without the accused being compelled to furnish supporting 

evidence.  But if the accused, acting freely and in the 

exercise of an informed choice, elects to testify in support 

of a bail application, the right to silence is in no way 

impaired.  Nor is it impaired, retrospectively as it were, if 

the testimony voluntarily given is subsequently held against 

the accused.” 

 

203.4. Indeed, as this court made clear in Ferreira355 and in 

Bernstein,356 it is not even necessarily unfair to admit the 

involuntary evidence, given by a witness under compulsion of 

law, against him or her in a subsequent criminal trial.  Our law 

adopts a flexible approach to evidence of this kind and the mere 

                                                                                                                                
353  S v Dzukuda 2000 (4) SA 1078 para 11 
 
354  S v Dlamini 1999 (4) SA 623 (CC) para 95 
 
355  Ferreira v Levin NO 1996 (1) SA 984 (CC) 
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fact that the evidence was obtained by compulsion of law does 

not necessarily render it inadmissible in a subsequent criminal 

trial.357 

 

Fairness in this case 
 

204. We submit for the reasons that follow that the admission of the bail record 

would not have rendered the trial unfair, or in any event that it cannot be 

said that no part of the bail record could have been admitted for any 

purpose without rendering the trial unfair. 

 

205. The accused is obviously intelligent, well-educated, sophisticated and 

articulate.  Privileged people like him require less protection than others 

sometimes do. 

 

206. He had the experience of an arrest and a bail hearing earlier in the year.  

He was consequently acquainted with the procedure and the way it works. 

 

207. He was represented by attorneys and experienced counsel who had been 

acting for him for some ten months.  They were consequently even better 

equipped to represent him in the bail hearing than would normally be the 

case. 
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208. The evidence given by an accused at a bail hearing is by definition prior 

evidence with two attributes.  The first is that it is evidence given at a time 

when the accused has been forewarned that he or she is at risk of criminal 

prosecution.  In this case the accused was indeed given very substantial 

details of the charges upon which the state intended to prosecute him.  

The second is that the evidence is given under judicial control.  That is in 

itself a very significant safeguard which is absent when the state seeks to 

adduce a different kind of evidence of prior statements made by the 

accused, for instance under police interrogation or in an informal context.  

The judicial control over the process by which the accused gave evidence 

in this case, was moreover particularly significant because the accused 

and his legal advisers were well-acquainted with the rules that governed 

the process and astute to keep the conduct of the hearing within the 

parameters of those rules. 

 

209. The accused gave evidence at the bail hearing subject to the common law 

and constitutional protection against self-incrimination.  He had the right to 

refuse to give any incriminating answer.358  He in fact did not give any 

incriminating answer.  All his evidence at the bail hearing appears to have 

been exculpatory.  If any of it was incriminating, then it was in any event 

given in the exercise of an informed choice.   

 

                                            
358  S v Botha 1995 (2) SACR 605 (W) 610 to 611;  S v Dlamini 1999 (4) SA 623 (CC) paras 

86 and 96 
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210. The accused never said, and does not say today, that any of his evidence 

at the bail hearing was not true.  But even if any part of it was not true 

because it was mistakenly or dishonestly given, the admission of the bail 

record would not have foreclosed the issue.  It would have remained open 

to the accused at his trial to identify any mistake or falsehood in his 

evidence at the bail hearing and offer an explanation for it.  The possibility 

of mistaken or dishonest evidence given at the bail hearing was 

consequently not a reason for the exclusion of that evidence at the trial. 

 

211. All of these considerations applied to the fairness of the admission of the 

whole bail record at the trial.  It must be borne in mind moreover that the 

question before this court is not whether the whole bail record should have 

been admitted.  It is the converse, namely whether the TPD was correct to 

rule that the whole bail record be excluded.  Its ruling was wrong unless 

this court were to conclude that no part of the bail record was admissible 

for any purpose because it would have rendered the trial unfair.  We 

submit that it is impossible to come to such a sweeping conclusion without 

knowing what part of the bail record the state would have tendered in 

evidence and for what purpose it would have done so.  The TPD was 

similarly wrong to make its order in abstract and general terms at the 

outset, without knowing on which part of the bail record the state wished to 

rely and for what purpose it wished to do so. 
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212. We turn against this background to the grounds upon which the TPD 

excluded the whole bail record from the outset. 

 

The state’s cross-examination 
 

213. We submit for the reasons that follow that the TPD erred in the following 

respects by holding that the state exceeded the bounds of permissible 

cross-examination at the bail hearing and that the admission of the bail 

record would consequently render the trial unfair: 

●  The state’s cross-examination at the bail hearing was entirely 

within permissible limits. 

●  Even if it was not, it might have rendered the bail hearing unfair, 

but it did not follow that the admission of the bail record would 

have rendered the trial unfair.  It would indeed not have done so. 

● Even if the state exceeded the bounds of permissible cross-

examination at the bail hearing and even if it would to that extent 

have been unfair to admit the bail record at the trial, it could not 

have affected the admissibility of that part of the bail record that 

was not the product of impermissible cross-examination.  It could 

for instance not affect the admissibility of the record of the 

accused’s evidence-in-chief at the bail hearing. 

 

214. In terms of s 60(4)(b) read with s 60(6) of the CPA, it was permissible for 

the state inter alia to cross-examine the accused on, 
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-  his assets and where they were situated and particularly whether 

he held any assets abroad; 

-  his capacity and the means he had available to him for 

clandestine overseas travel; 

-  the nature and gravity of the charges against him; 

-  the strength of the state’s case against him and the incentive he 

had to attempt to evade his trial, and 

-  the nature and gravity of the punishment which he was likely to 

receive if convicted. 

 

215. The relevance of these factors were acknowledged in Acheson359 and in 

Botha.360  In the latter case the court described it as follows: 

“One of the considerations a court will take into account in 

deciding whether to grant an accused bail is the likelihood of the 

accused absconding.  That enquiry in turn involves an 

assessment of how strong the prosecution case is against him 

and how much inducement there would be for him to avoid 

standing trial ….  The strength of the prosecution case depends 

partly upon the strength of the defence case.  If the accused gives 

evidence in the bail application, the prosecutor is entitled to cross-

examine him on the merits of his defence.361

                                            
359  S v Acheson 1991 (2) SA 805 (NM) 822 
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216. This much was common cause at the trial.  Counsel for the defence made 

it clear at the outset that because it was relevant to the bail application, he 

intended to lead the accused on the merits of the charges against him and 

that the state would then be entitled to cross-examine him on these 

issues.362  The accused was indeed led on the merits of the charges 

against him, and when the state cross-examined him on these issues, the 

defence did not object that its cross-examination exceeded permissible 

limits.  It did so only once and on that occasion the state did not persist 

with the question that had precipitated the objection.363 

 

217. It is true that the accused was led on the merits of the charges against him 

in more general terms and not with the degree of particularity of the cross-

examination on those issues.  But that was merely a function of the 

difference between evidence-in-chief and cross-examination.  In his 

evidence-in-chief the accused denied any guilt on any of the charges in 

general terms and dealt with the particularity of only one or two selected 

charges.  But the fact that exculpatory evidence of that kind can be given 

in general terms does not mean that it can be effectively tested in cross-

examination on the same general basis.  The cross-examiner necessarily 

has to go to the detailed particularity of individual charges to test and 

expose the accused’s general protestations of innocence.  The cross-

                                            
362  Bail record vol 188 p 18,456:14 
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examiner legitimately tested the general assertions of innocence against 

particular detailed facts to contradict and expose them. 

 

218. The TPD branded the state’s cross-examination as excessive and 

therefore impermissible, particularly in the light of the accused’s 

concession that, for purposes of the bail application, the state could 

establish a prima facie case against him.  But we submit for the following 

reasons that it erred in this regard: 

 

218.1. The concession was so weak and qualified as to be all but 

meaningless.  It came after the accused had given extensive 

evidence to the effect that he was innocent of all the charges 

against him.  The concession itself was merely that “’n prima 

facie saak deur die staat moontlik uitgemaak sal word of 

uitgemaak kan word”.364  It was immediately followed by a 

repetition of the accused’s assertions of innocence.   

 

218.2. It must be borne in mind that the purpose of the enquiry into the 

merits of the charges against the accused was to allow the court 

to evaluate the risk that he might flee and so evade his trial.  The 

relative strengths and weaknesses of the state’s case and the 

defence’s case bear on this risk.  A concession that the state 

might be able to establish a prima facie case or even that it 
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would be able to do so, is virtually meaningless in the context of 

this enquiry. 

 

218.3. It was exactly because the point was not whether the state might 

be able to establish a prima facie case but rather what the risk 

was that the accused might flee, which in turn depended on the 

relative strength of the state’s case and that of the defence, that 

his counsel led him on the merits of the case against him, 

acknowledged that the state would be entitled to cross-examine 

him on it and did not object to the state’s cross-examination 

despite the concession the accused had made.  

 

219. But even if we are wrong in these submissions and even if the state 

exceeded the bounds of permissible cross-examination, it would still not 

have justified the TPD’s ruling.  It might have affected the fairness of the 

bail hearing, but it did not follow that it would have affected the fairness of 

the trial.   

 

220. There is moreover no reason to disqualify the whole bail record by any 

such excess.  It could for instance not have affected the admissibility of 

the record of the accused’s evidence-in-chief.  It was wholly unaffected by 

the state’s cross-examination. 
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Access to documents 
 

221. We again submit for the reasons that follow that the TPD erred in finding 

that it would be unfair to admit the bail record because the state had 

unfairly withheld documents from the accused at the bail hearing: 

●  The state did not unfairly withhold documents from the accused at 

the bail hearing.  He was not entitled to any greater access to the 

state’s documents at that stage.  

●  Even if the state ought to have afforded the accused greater 

access to its documents, it might have affected the fairness of the 

bail hearing but would not have rendered it unfair to admit the bail 

record at the trial.  The accused would have had the opportunity at 

the trial, with the benefit of all the available documents, to 

elaborate on, qualify, contradict or explain his evidence at the bail 

hearing. 

●  Even if the state unfairly withheld documents from the accused 

and even if it rendered admission of parts of the bail record at the 

trial unfair, it could not have affected the admissibility of the whole 

bail record. 

 

222. Section 60(14) of the CPA which generally bars access by the accused to 

the state’s docket for purposes of a bail hearing, had not yet been enacted 

at the time of the bail hearing.  It was only introduced with effect from 

1 August 1998, that is, after the bail hearing but before the trial.  But it 

merely codified the law as it existed at the time of the bail hearing.  There 
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has never been a rule that an accused is entitled to access to the docket 

for purposes of the bail hearing.  This court said so in Dlamini.365 

 

223. This court hinted in Dlamini that in special cases a prosecutor may be 

required to “lift the veil” by giving the accused access to such information 

as was necessary for a fair bail hearing.366  But this was not one of those 

special cases and in any event not one in which the state was required to 

give the accused more than it in fact did.  We have already mentioned that 

it gave the accused a draft charge sheet,367 the affidavit upon which the 

state had obtained the warrant for his arrest,368 an affidavit made by the 

accused himself (in which he had inter alia said that the matters raised in 

the affidavit upon which his warrant of arrest had been obtained “reeds vir 

jare aan my bekend is en dat ek reeds vir dae getuienis daaroor afgelê het 

… in die afgelope vyf jaar”369) and two box-loads of documents about 

those matters.370 

 

224. Whether or not the state had done enough to satisfy the requirements of a 

fair bail hearing is in any event not the point.  The question is whether the 

admission of the bail record would have rendered the trial unfair.  It may 

                                            
365  S v Dlamini 1999 (4) SA 623 (CC) paras 86 to 100 
 
366  Dlamini para 84 
 
367  Bail record vol 188 p 18,435:2 
 
368  Bail record vol 188 p 18,435:23 
 
369  Bail record vol 188 p 18,435:24 to 18,435:25 
 
370  Bail record vol 188 p 18,435:24 and 18,435:33 
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be compared with other examples of prior statements admissible against 

an accused in a subsequent criminal prosecution: 

●  Sections 417 and 418 of the Companies Act for instance provide 

for a procedure of compulsory examination of witnesses who are 

not entitled to any advance notice of the topics upon which they 

are to be examined, or to any of the documents relevant to their 

examination.371  The mere fact that the interrogations take place 

under those circumstances, however, does not as a rule render 

the evidence so given inadmissible in subsequent criminal 

proceedings.372   

● A more obvious and mundane example is the statements made by 

a suspect under police interrogation.  It also ordinarily takes place 

without prior warning of the subject matter of the interrogation and 

without access to the documents upon which it is based and yet 

does not render the answers given by the suspect inadmissible in 

the subsequent criminal prosecution.  In other words, even if the 

bail proceedings were flawed, those flaws do not come close to 

rendering it unfair to admit the bail record at the trial. 

 

225. Even if the bail proceedings were flawed and even if those flaws rendered 

parts of the bail record inadmissible at the trial, they could not have 

                                                                                                                                
 
371  Leech v Farber 2000 (2) SA 444 (W) 452;  Strauss v The Master 2001 (1) SA 649 (T) 

666;  Lategan v Lategan 2003 (6) SA 611 (D) 622 to 625.  Also see Chairman, Board on 
Tariffs and Trade v Brenco 2001 (4) SA 511 (SCA) paras 30, 37 and 38 

 
372  S v Dlamini 1999 (4) SA 623 (CC) para 97;  Mitchell v Hodes 2003 (3) SA 176 (C) 208 
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rendered the whole bail record inadmissible on the grounds of unfairness.  

The accused for instance clearly did not require greater access to the 

state’s documents to give his evidence-in-chief.  On the contrary, he only 

sought disclosure of those documents that the state deemed relevant to, 

or intended to use, in the bail application.  He never contended that he 

required any of the documents to equip himself to give his evidence-in-

chief. 

 

The OSEO evidence 
 

226. We submit with respect that the trial court erred in its finding that it would 

be unfair to admit the bail record because it included the accused’s cross-

examination by Mr Fouche who had examined him under s 5 of the OSEO 

Act and who did so inter alia on the basis of the evidence the accused had 

given in that process.   

 

227. The state conceded in the TPD that the OSEO evidence introduced at the 

bail hearing and the cross-examination based on it, would not be 

admissible at the trial because it was rendered inadmissible by s 5(8) of 

the OSEO Act.  It suggested that those portions of the bail record be 

excised from it.373   

 

228. We submit with respect however that this concession was wrong in law: 

                                                                                                                                
 
373  Argument vol 4 pp 310 to 311 
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228.1. Section 5(8)(a) of the OSEO Act comprises a main provision and 

a proviso.  The main provision makes the law of privilege in a 

criminal case applicable to a witness examined under s 5(6).  

The proviso creates an exception to this general rule.  It says 

that such a witness “shall not be entitled to refuse to answer any 

question upon the ground that the answer would tend to expose 

him to a criminal charge”.  It in other words deprives the witness 

of the privilege against self-incrimination. 

 

228.2. Section 5(8)(b) goes on to provide that no evidence “regarding 

any questions and answers contemplated in paragraph (a) shall 

be admissible in any criminal proceedings”.  This immunity is 

confined to evidence regarding the “questions and answers 

contemplated in paragraph (a)”.  That is clearly a reference to 

the questions and answers mentioned in the proviso of s 5(8)(a), 

that is, the incriminating evidence the witness would have been 

entitled to refuse to give under the privilege against self-

incrimination if it had not been removed by s 5(8)(a).  The 

immunity in other words does not cover all the evidence given by 

a witness under s 5(6) but only such incriminating evidence as 

he would have been entitled to refuse to give under the privilege 

against self-incrimination.   
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228.3. This interpretation accords not only with the language of s 5(8) 

but also with its purpose.  Its purpose is not to render evidence 

given under s 5(6) generally inadmissible against the witness in 

subsequent criminal proceedings.  Its purpose is more limited.  It 

is two-fold.  It firstly deprives the witness of the privilege against 

self-incrimination.  It secondly compensates for that deprivation 

by rendering the resultant incriminating evidence inadmissible 

against the witness in subsequent criminal proceedings.  Its 

immunity goes no further than that. 

 

228.4. This interpretation also accords with this court’s analysis of the 

purpose and effect of the successor of s 5(8) in Shaik’s case.374 

 

229. In this case none of the accused’s OSEO evidence appears to have been 

incriminating.  All of its appears to have been exculpatory.  It follows that 

none of it was rendered inadmissible at the trial under s 5(8) of the OSEO 

Act.  But even if we are wrong and even if some part of the accused’s 

OSEO evidence introduced at the bail hearing was rendered inadmissible 

at the trial under s 5(8), it would have been the exception and not the rule.  

The affected portions could then simply have been excised.   

 

                                            
374  Shaik v Minister of Justice and Constitutional Development 2004 (3) SA 599 (CC) paras 

17 to 28 
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230. There was in other words no reason to exclude the bail record and in any 

event no reason to exclude all of it from the trial. 

 

Prejudice to the state 
 

231. The TPD’s assertion that the exclusion of the bail record would not cause 

the state to suffer terrible prejudice375 was with respect wholly unjustified.  

The court was simply in no position to judge at the outset of the trial what 

impact the exclusion of the bail record would have on the state’s case.  It 

was moreover wrong.  We deal with the materiality of the trial court’s 

exclusion of the bail record below.  As appears from that discussion, the 

prejudice to the state was substantial. 

 

The error was material 

 

Introduction 
 

232. If the bail record had been held to be admissible, it would in all likelihood 

have had a material impact on the trial and its outcome.  We make this 

submission for the reasons that follow. 

 

233. The state could have used the bail record for two principal purposes: 

                                            
375  TPD’s first admissibility ruling vol 174 p 17,015 
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233.1. First: the state could have relied on the bail record to rebut a 

defence raised by the accused.  If the evidence given by the 

accused during the bail hearing was inconsistent with a defence 

subsequently raised at the trial, it would serve to cast doubt on 

the veracity of the defence. 

 

233.2. Second: the state could have relied on the bail record to attack 

the credibility of the accused.  If the evidence of the accused at 

the bail hearing was at odds with his evidence at the trial, this 

would serve to impugn his credibility as a witness. 

 

234. As regards the use of the bail record to rebut a defence raised by the 

accused at the trial, we make the following preliminary submissions. 

 

234.1. The essence of the fraud charges was that the accused had 

been involved in a top secret project of the SADF known as 

Project Coast.  By virtue of the secret nature of the project, 

extensive use had been made of front companies.  The state 

alleged that the accused had fraudulently abused his position of 

trust in order to have large amounts of money paid by the SADF 

to companies in which he had a personal interest.376  These 

sums were not used for Project Coast.  They were used to 

                                            
376  For a list of the companies in which the accused was alleged to have interests, see 

vol 1 pp 104 to 105 
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further the accused’s personal interests.  In the result, the 

accused had enriched himself at the expense of the state by 

fraudulent means. 

 

234.2. When the accused gave evidence at the criminal trial, he testified 

that in 1984 he was introduced to an organisation known as the 

“CBW-Mafia group” consisting of Russians, Libyans and East 

Germans.377  The members of this “CBW Mafia group” knew the 

accused to be a businessman and sanctions-buster, and 

accordingly asked him to assist them in laundering money.378  

They in due course became the accused’s “financial principals” 

and provided him with instructions and with the money that was 

used in his business endeavours.379  The “financial principals” 

were Blucher, Dreier, Pura and Abdul Razzak; their agents were 

Chu, Zimmer, Buffham, Murgham and Webster.380  The accused 

testified that he did not receive a salary from the financial 

principals but was reimbursed for his expenses.381 

 

                                                                                                                                
 
377  Judgment vol 181 p 17,746:10 to 11; Judgment vol 181 p 17,803:11 to14; Judgment 

vol 185 p 18,230:20 to p 18,231:5.  (“CBW” is an abbreviation for “Chemical and 
Biological Warfare”.) 

 
378  Judgment vol 181 p 17,752:9 to 11; vol 134 p 12,500:18 to p 12,501:10 
 
379  Vol 135 p 12,584:10 to 25 
 
380  Judgment vol 181 p 17,761:7 to 8; Judgment vol 181 p 17,805:3 to 5 
 
381  Judgment vol 185 p 18,235:16 to 17; vol 135 p 12,632:23 to p 12,633:4 
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234.3. The TPD accepted the evidence of the accused regarding the 

existence of the financial principals.382  This had a significant 

impact on the court’s ultimate conclusion that the accused 

should be acquitted. 

 

234.4. The accused however failed to make any mention during the bail 

hearing of the existence of the financial principals.  Indeed it is 

no exaggeration to say that the accused’s evidence at the bail 

hearing on this issue bears almost no relationship to his 

evidence at the trial.  This suggests that his evidence at the trial 

regarding the financial principals may have been a fabrication.  

Had the accused been cross-examined at the trial regarding the 

contents of the bail record, he would have had to explain why he 

had omitted this crucial piece of evidence when testifying at the 

bail hearing.  Should it have transpired that the accused had not 

acted on the instructions of the financial principals at all, it is 

likely that he would have been convicted on the fraud charges. 

 

234.5. Another defence raised by the accused at the trial was that he 

did not have any interest in the various companies to which 

money had been transferred.383  The TPD accepted the 

                                            
382  Judgment vol 186 p 18,301:2082; Judgment vol 186 p 18,305:2087 to 2089; Judgment 

vol 186 p 18,312:2095; Judgment vol 186 p 18,322:2110; Judgment vol 186 
p 18,324:2113 to 2115 

 
383  Judgment vol 185 p 18,235:15 to 16 
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accused’s evidence in this regard.  The TPD held that the SADF 

was aware of the existence of the relevant companies and that it 

derived a benefit from the activities of those companies.384 As 

the TPD put it, these companies were not equivalent to the 

accused.385   Had the bail record been admitted into evidence, it 

would have cast doubt on the accused’s testimony that he had 

no interest in the relevant companies.  This might have had a 

material impact on the outcome of the criminal trial. 

 

The WPW group of companies 
 
 
235. The state alleged that the WPW group of companies represented the 

various financial interests held by the accused abroad.386  (The 

abbreviation derives from the fact that many of those companies have the 

letters WPW in their name.  The accused testified at the trial that the 

abbreviation stands for a medical condition known as “Woolf Parkinson 

White” syndrome.)387  A diagrammatic representation of the various WPW 

companies in which the accused was alleged to have an interest is 

                                            
384  Judgment vol 186 p 18,307:2090 and 2091; Judgment vol 186 p 18,323:2111 
 
385  Judgment vol 186 p 18,322:4;  Judgment vol 186 p 18,323:2; Judgment vol 186 

p 18,327:21l;  Judgment vol 186 p 18,330:2 to 3 and 11; Judgment vol 186 p 18,343:4 
to 7 

 
386  Summary of substantial facts  vol 2 p 128:31 
 
387  Vol 134 p 12,511:15 to 22.  The state alleged that the abbreviation in fact stood for 

(W)outer Basson, (P)hillip Mijburgh and (W)ynand Swanepoel. 
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attached to the summary of substantial facts.388  The accused’s interests 

in these companies are reflected in diagrams drafted by the accused in his 

own handwriting.389 

 

236. At the bail hearing, the accused gave the following evidence regarding 

WPW. 

 

236.1. He was asked to explain:  “Wat is WPW?”390 

 

236.2. The entire thrust of his answer was to marginalise his role in 

WPW.  Indeed the accused prefaced his answer with the words 

“na my beste wete is WPW …”,391 thereby suggesting that he did 

not have any first-hand knowledge of the WPW companies. 

 

236.3. He testified that the WPW companies had been floated by David 

Webster on behalf of his clients.392 (David Webster was an 

American attorney who managed the accused’s financial 

interests in America.)393  Under cross-examination, he said that 

                                            
388  Annexures A and B vol 2 pp 170 to 171 
 
389  Vol 42 pp 4125 to 4134a 
 
390  Vol 189 p 18,554:7 
 
391  Vol 189 p 18,554:7 to 8 
 
392  Vol 189 pp 18,554 to 18,556 
 
393  Summary of substantial facts  vol 2 p 126:20:4 
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he had not been involved as such (“as sulks”) in the formation of 

the WPW group.394 

 

236.4. He said that he was not in control of WPW.395  When asked who 

the owner of WPW was, he said that it was David Webster 

(whether in his personal capacity or in his capacity as 

representative of his clients – the accused could not be sure).396  

The defence counsel made it clear that the accused did not know 

which clients were represented by Webster in this regard.397  The 

accused indicated that Webster acted on the instructions of a 

German, and that other persons might also have been 

involved.398  The German was Hubert von Blucher.399 

 

236.5. The accused described Webster as the “baas” of the WPW 

group of companies400 and as its “beheerbeampte”.401 

 

                                            
394  Vol 189 p 18,560:11 to 12 
 
395  Vol 189 p 18,555:15 to16 
 
396  Vol 189 p 18,555:18 to 21 
 
397  Vol 189 p 18,558:2 to 4 
 
398  Vol 189 p 18,558:14 to 15;  Vol 189 p 18,539:1 to15;  Vol 189 p 18,562:23 to 30 
 
399  Vol 189 p 18,567:20 to 21 
 
400  Vol 188 p 18,504:30  
 
401  Vol 189 p 18,573:6 to 7 
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236.6. He testified that his involvement in the WPW group of companies 

was “nie ekstensief nie”,402 “nie tydrowend nie”403 and that he 

had devoted “uiters min tyd”404 to this activity.  In particular, he 

had not attended any meetings of the companies.405 

 

236.7. When asked to explain the purpose of WPW, he said that he had 

used WPW “as ‘n vermoë van my om sekere take vir die staat uit 

te voer”.406 

 

236.8. Significantly, the accused made no mention of the financial 

principals at the bail hearing. 

 

237. At the criminal trial, the accused presented a different version of events.  

On this occasion, the accused testified as follows. 

 

237.1. Prior to the meeting with Webster in the Cayman Islands, the 

accused had already had frequent meetings with the chemical 

Mafia group.407 

 

                                            
402  Vol 190 p 18,662:18 
 
403  Vol 190 p 18,662:22 
 
404  Vol 190 p 18,662:26 to 27 
 
405  Vol 189 p 18,539:18 to 19;  Vol 189 p 18,575:2 to 5 
 
406  Vol 189 p 18,572:22 to 23 
 
407  Vol 134 p 12,500:16 to 19 
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237.2. The financial principals were Libyans, East Germans and 

Russians.408  They regarded the accused as a “smokkelaar en 

smous” (smuggler and peddler).409 They were looking for a 

neutral facility to engage in research.410  A company in South 

Africa would have been ideal to do research for the financial 

principals.411 

 

237.3. The financial principals asked the accused for assistance to 

establish facilities for the purposes of laundering their money.412  

They envisaged that the accused would control their funds.413  

He agreed to assist the financial principals in this manner.414 

 

237.4. The financial principals were not prepared to have themselves 

listed as shareholders or directors in the companies that would 

be established.415 It was accordingly decided that the accused 

would be the shareholder of the companies.416   The financial 

                                                                                                                                
 
408  Vol 134 p 12,502:4;  Vol 135 p 12,592:13 to 16 
 
409  Vol 134 p 12,510:14 to 18 
 
410  Vol 134 p 12,514:6 to 9 
 
411  Vol 134 p 12,514:8 to 22 
 
412  Vol 134 pp 12,500:20 to 12,501:10;  Vol 133 p 12,466:16 to 24 
 
413  Vol 134 p 12,501:24 to 26 
 
414  Vol 134 p 12,501:10 
 
415  Vol 134 p 12,509:19 to 26 
 
416  Vol 134 p 12,510:2 to 4 
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principals were nevertheless the “eienaars” of the various 

companies.417 

 

237.5. The accused in due course oversaw the establishment of various 

companies for the financial principals in Europe418 and 

elsewhere.  This was the WPW group of companies. 

 

237.6. The financial principals gave the accused carte blanche 

pertaining to the management of their interests.419  The accused 

used his own initiative in making investments for the financial 

principals.420  He was granted increased amounts of autonomy 

with the passage of time.421 

 

237.7. The money used in the WPW group of companies was provided 

by the financial principals.422  In other words, the financial 

principals were “die mense was die geld verskaf het vir die 

aanvanklike oprigting en instandhouding van die WPW opset”.423 

 

                                                                                                                                
 
417  Vol 134 p 12,518:15 
 
418  Vol 134 p 12,518:8 to 21 
 
419  Vol 134 p 12,553:9 to 23 
 
420  Vol 134 p 12,554:15 to 18 
 
421  Vol 134 pp 12,454:23 to 12,455:5 
 
422  Vol 134 p 12,521:16 to 18 
 
423  Vol 135 p 12,584:13 to 14 
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237.8. The accused received millions of pounds on behalf of the 

financial principals in order to establish facilities that had nothing 

to do with Project Coast.424 

 

238. The accused committed himself to a particular version at the bail hearing, 

namely that Webster was the “baas” of WPW.  However the evidence of 

the auditor Bruwer became available after the bail hearing, and indicated 

that it was the accused and not Webster who had conducted the various 

businesses.  The accused accordingly presented a new version of events 

at the trial, namely that he had acted as an agent for the financial 

principals. 

 

239. Although the financial principals formed a major theme of the accused’s 

evidence at the criminal trial, they did not receive a single mention in his 

evidence at the bail hearing.  Had the bail record been admitted into 

evidence, the accused would have been cross-examined regarding this 

obvious inconsistency and would have been required to explain why he 

had omitted to mention the financial principals at the bail hearing.  This 

may have had a significant impact on the outcome of the criminal trial. 

 

 

 

                                                                                                                                
 
424  Vol 134 p 12,522:5 to 8 
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The Wisdom group of companies 
 

240. The state referred to the accused’s financial interests in South Africa as 

the “Wisdom group of companies” (“Wisdom” is the name of the controlling 

company in South Africa).425  The state alleged that the accused was the 

beneficial owner of the Wisdom group of companies.426  A diagrammatic 

representation of the accused’s alleged interests in the Wisdom group is 

annexed to the summary of substantial facts.427 The accused’s interests in 

these companies are reflected in diagrams drafted by the accused in his 

own handwriting.428 

 

241. At the bail hearing, the accused testified as follows regarding the Wisdom 

group of companies: 

 

241.1. He stated that since mid-1990 he had not been involved in the 

administration, management or financial matters of the Wisdom 

companies.429 Even before this, his involvement with the Wisdom 

group had been minimal (“liggies daaraan geraak”).430  The 

accused made it clear that he did not spend a lot of time on the 

                                            
425  Summary of substantial facts vol 2 p 126:20.6 
 
426  Summary of substantial facts vol 2 p 129:35 
 
427  Annexures C and D vol 2 pp 172 to 173 
 
428  Vol 42  pp 4125 to 4134a 
 
429  Vol 190 p 18,636:25 to 30 
 
430  Vol 190 p 18,636:29 
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Wisdom group:  “Ek het ‘n minimale hoeveelheid tyd daaraan 

spandeer.”431 

 

241.2. The accused stated that, because he was perceived as a 

wealthy businessman in South Africa, this caused certain 

complications in that he was asked for assistance regarding 

investments in South Africa.432  He accordingly assisted in the 

establishment of the Wisdom group of companies for a short 

period and then withdrew from the group as soon as possible 

(“so gou doenlik onttrek uit enige ampsposisie in die betrokke 

groep”).433 

 

242. The accused’s evidence at the criminal trial and the documentary 

evidence established that his evidence at the bail hearing was false. A 

perusal of the evidence of Bruwer, Webster and Zimmer and the 

accompanying exhibits clearly shows the extent of the accused’s 

involvement in the Wisdom group of companies. So, for example, minutes 

of the meetings of the relevant companies indicate that the accused had 

played an active role in company management.434 

 

                                            
431  Vol 189 p 18,579:10 to 11 
 
432  Vol 188 pp 18,492:13 to 18,493:15 
 
433  Vol 188 p 18,493:13 to 14 
 
434  Minute books vols 53 to 55 
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243. If the bail record had been admissible at the criminal trial, the accused 

would have been cross-examined regarding the obvious inconsistencies 

between his evidence at the bail hearing and his evidence at the trial.  This 

may have impacted significantly upon his credibility as a witness. 

 

Herlewing Properties 
 

244. Herlewing Properties Incorporated (“Herlewing”) was a company 

established in America for the purpose of owning a condominium in 

Orlando.435 

 

245. At the bail proceedings, the accused testified as follows regarding 

Herlewing: 

“Nadat u my laas gevra het, het ek gaan vasstel en dit was 

blykbaar ‘n woonstel wat gekoop was deur Me Webster….  Ek het 

geen betrokkenheid daarby gehad nie en ek het geen rol gespeel 

in die betrokke maatskappy [d.w.s. Herlewing] as sulks nie.”436

 The accused made no mention of the alleged principals. 

 

246. At the criminal trial, the accused was confronted with documentary 

evidence indicating that he had been actively involved in the purchase of 

the Herlewing property and that he had played a dominant role in the 

                                            
435  Summary of substantial facts vol 2 p 127:25 
 
436  Vol 189 p 18,574:12 to 17 
 



HEADS/BASSON 
06.10.04 

180

transaction.  For example, a letter written by the accused to David Webster 

stated as follows: 

“I hear from Phillip that you have a potential buyer for your and our 

apartment.  If you think that the deal is good, please go ahead.”437

Documents such as these indicated that the accused’s evidence at the 

bail hearing had been false.  Confronted by this evidence, the accused 

stated as follows in the course of his evidence-in-chief: 

“Ek onthou die aankoop, die versoek vir die aankoop van die 

woonstel en die aankoop.”438

“Van wie het die versoek gekom om sodanige woonstel 

beskikbaar te kry in Amerika?  -- Dit was Abdul Razak wat die 

vermoë wou gehad het, die fasiliteit. 439

 

247. Abdul Razak was one of the alleged “financial principals”.  The accused 

had made no mention of Abdul Razak at the bail hearing; on the contrary, 

the accused had testified that he had no involvement in the Herlewing 

property at all.  It appears, with respect, that the accused altered his 

version of events at the trial in order to accommodate the pinch of the 

shoe.  Had the bail record been admitted into evidence, the accused 

would have been cross-examined regarding this inconsistency and would 

have been required to explain why he had not mentioned Razak and the 

                                            
437  Vol 92 p 8411a:10 to 11 
 
438  Vol 135 p 12,612:24 to 25 
 
439  Vol 135 p 12,613:3 to 4 
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financial principals at the bail hearing.  This may have had a significant 

impact on the outcome of the criminal trial. 

 

Fairclough Cottage 
 

248. Fairclough Cottage is a residential home located at 1 Fairclough Cottage, 

Watersplash Lane, Warfied, England. 

 

249. At the bail hearing, the accused testified as follows regarding the cottage: 

 

249.1. The cottage was owned by WPW.440 

 

249.2. The accused assisted WPW with the handling of the purchase of 

the cottage441 since he was the only person available at the 

time.442  The accused represented Webster at the solicitors.443 

 

249.3. Although the impression had been created at the time that the 

accused was the owner and purchaser of the cottage, the correct 

                                                                                                                                
 
440  Vol 189 p 18,595:20 
 
441  Vol 189 p 18,596:1 to 2 
 
442  Vol 189 p 18,597:12 to 13 
 
443  Vol 189 p 18,596:6 to 7 
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position was that WPW was the owner and purchaser of the 

cottage.444 

 

249.4. The accused had occupied the cottage as a tenant before the 

purchase was effected.445 

 

249.5. The purpose of the acquisition was to afford the accused a fixed 

base for his frequent visits to England.446   

 

249.6. The accused was involved in the maintenance of the cottage.447  

He continued to use the cottage after he left the Defence 

Force.448  The accused’s wife also stayed in the cottage.449 

 

249.7. Jane Webster (the wife of David Webster) used to stay in the 

cottage when she visited England.450 Indeed there was even talk 

that Jane Webster might move permanently to the cottage and 

she was involved in plans to refurbish the cottage.451 

                                            
444  Vol 189 p 18,596:13 to15 
 
445  Vol 189 p 18,597:13 to 14 
 
446  Vol 189 p 18,602:20 to 25 
 
447  Vol 189 p 18,599:1 to 10 
 
448  Vol 189 p 18,603:24 to 25 
 
449  Vol 189 p 18,603:27 to 29 
 
450  Vol 189 p 18,600:1 to 3 
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250. Although the accused advanced numerous reasons for the purchase of 

the cottage, he did not state that he had acquired the cottage as a safe 

house for the financial principals.  Yet this is the explanation that was 

subsequently proffered at the criminal trial. 

 

250.1. At the criminal trial, the accused testified that the financial 

principals had asked him to purchase a safe house in England 

where they could send people to stay.452 

 

250.2. He stated that the financial principals stayed in the cottage on 

numerous occasions, “gewoonlik saam met my”.453 

 

251. It is difficult to believe that the financial principals would have regarded as 

a “safe house” a cottage that was occupied at various times by the 

accused’s wife and by Webster’s wife.  Be that as it may, the important 

point for present purposes is that there are obvious inconsistencies 

between the accused’s version at the bail hearing and his version at the 

criminal trial.  Had the bail record been admitted into evidence, the 

accused would have been cross-examined regarding these 

inconsistencies and would have been required to explain why he had not 

                                            
452  Vol 134 p 12,579:5 to 11 
 
453  Vol 134 p 12,580:23 to 24 
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mentioned the financial principals at the bail hearing.  This may have had 

a significant impact on the outcome of the criminal trial. 

 

The Five Nations golf course 
 

252. The Mean Golf and Country Club was a development in Belgium.454  It 

was also known as the Five Nations Country Club since it was located 

within a kilometer of five countries. 

 

253. At the bail hearing, the accused testified that the golf course was a project 

initiated by Marlow and that he had become involved because it could be 

used by the SADF.455  He stated that Marlow and Zimmer invested in the 

golf course.456  The accused made no mention of the financial principals. 

 

254. At the criminal trial, the accused gave a very different version of events: 

 

254.1. The accused testified that he acted on behalf of the financial 

principals in buying the golf course.457 

 

254.2. He testified that the purchase of the golf course was part of his 

obligations to the financial principals and that the money 

                                            
454  Summary of substantial facts vol 2 p 129:34.4 
 
455  Vol 190 p 18,660:5 to 20 
 
456  Vol 190 p 18,660:25 to 29 
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belonged to the financial principals.458  When the accused 

withdrew from the development, the principals lost more than a 

million dollars.459 

 

255. There are obvious inconsistencies between the accused’s version at the 

bail hearing and his version at the criminal trial.  Had the bail record been 

admitted into evidence, the accused would have been cross-examined 

regarding these inconsistencies and would have been required to explain 

why he did not mention the financial principals at the bail hearing.  This 

may have had a significant impact on the outcome of the criminal trial. 

 

Buffham 
 

256. Many of the commercial charges alleged that the accused had fraudulently 

induced the state to pay money into the bank accounts of R L Buffham in 

England.460 

 

257. At the bail hearing, the accused testified as follows regarding Buffham: 

 

                                                                                                                                
457  Vol 155  p 15,091:21 to 22 
 
458  Vol 145 p 14,038:10 to 17 
 
459  Vol 145 p 14,039:20 to 22 
 
460  See for example: charge 1 (vol 1 p 3); charge 4 (vol 1 p 16); charge 5 (vol 1 p 22) and 

charge 8 (vol 1 p 36) 
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257.1. In the course of his evidence in chief, the accused was asked to 

explain to the magistrate who Mr R L Buffham was.461  In answer 

to this question, the accused testified: 

 

257.1.1. that Buffham was recruited as an agent by the South 

African authorities and that he provided intelligence 

services for reward;462 

 

257.1.2. that Buffham most probably still worked for a British 

Intelligence Agency when he was recruited by the 

South Africans;463 

 

257.1.3. that Buffham was a compromised agent;464 

 

257.1.4. that Buffham operated for his own account.465 

 

257.2. The accused testified that the money deposited into Buffham’s 

bank account belonged to Buffham: 

“Dit was Buffham se geld.”466

                                            
461  Vol 188 p 18,477:23 to 24 
 
462  Vol 188 p 18,480:1 to 3 
463  Vol 188 p 18,480:10 to 16 
 
464  Vol 188 p 18,480:26 to 30 
 
465  Vol 188 p 18,478:27 
 
466  Vol 191 p 18,742:3 
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“ … en dat hy [Buffham] as’t ware met die geld kan maak 

wat hy  wou.”467

“… dit was sy geld om te maak soos wat hy mee goed sou 

gedink het …”468

 

257.3. Significantly, the accused made no mention of the financial 

principals during the bail proceedings. 

 

258. The accused presented a very different version at the criminal trial.  He 

testified that his understanding at the time was that Buffham was working 

for the East Germans and the Russians.469  Moreover, he testified that 

Buffham effected certain transactions on behalf of the financial principals 

and that Buffham was known to be the “lackey” of the financial 

principals.470  In other words, Buffham was not one of the financial 

principals but he was their “werknemer”.471 

 

259. Because of the many transactions that the accused had concluded with 

Buffham, he was compelled to involve Buffham as an agent of the financial 

principals. However the accused had omitted to describe Buffham as the 

                                                                                                                                
 
467  Vol 191 p 18,741:8 to 9 
 
468  Vol 191 p 18,757:24 to 25 
 
469  Vol 134 p 12,535:11 to 16 
 
470  Vol 134 p 12,556:11 to 14 
 
471  Vol 135 p 12,591:5 to 7 
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agent of the financial principals when testifying at the bail hearing.  Had 

the bail record been admitted into evidence, the accused would have been 

cross-examined regarding these inconsistent versions of events.  This may 

have had a significant impact on the outcome of the criminal trial. 

 

CSD and Amfra 
 

260. Amfra SA (“Amfra”) was a company incorporated in Luxembourg.  It had a 

controlling interest in an English company, Contemporary Systems 

Designs Limited (“CSD”).472  CSD was the creation of Buffham.473  The 

state alleged that the accused had established Amfra as a vehicle in order 

to gain a majority shareholding in CSD.474 

 

261. At the bail hearing, the accused testified that he had never invested 

money (or invested money on another person’s behalf) in any of Buffham’s 

companies.475 

 

262. The accused presented a different version at the trial.  He testified that he 

had established CSD on the instructions of one of the financial principals 

                                            
472  Summary of substantial facts vol 2 p 128:28 
 
473  Summary of substantial facts  vol 2 p 132:1 to 2 
 
474  Summary of substantial facts vol 2 p 138:1 to 4 
 
475  Vol 192 p 18,829:30 
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(i.e. Dreyer).476  He indicated moreover that CSD had been established by 

means of a “houermaatskappy in Luxembourg”, namely Amfra.477 

 

263. There are obvious inconsistencies between the accused’s version at the 

bail hearing and his version at the criminal trial.  The accused was 

compelled to alter his version at the trial since there was overwhelming 

documentary evidence to establish his connections to Amfra. Had the bail 

record been admitted into evidence, the accused would have been cross-

examined regarding the inconsistent version he had put up at the bail 

hearing.  This may have had a significant impact on the outcome of the 

criminal trial. 

 

The peptide synthesizer 
 
 
264. A “peptide synthesizer” is a device that is used to manufacture peptides.478 

The state alleged that the accused had fraudulently caused funds to be 

transferred for the purpose of acquiring a peptide synthesizer on behalf of 

Project Coast whereas in fact no such apparatus was ever purchased.479 

 

                                            
476  Vol 135 p 12,615:3 to 9 
 
477  Vol 135 p 12,615:11 to16 
 
478  Judgment vol 176 p 17,273:363 
 
479  Summary of substantial facts  vol 2 p 151:22 to 24 
 



HEADS/BASSON 
06.10.04 

190

265. At the bail hearing, the accused stated that the following persons were 

involved in obtaining the peptide synthesizer:480 

●  Peter Kupf 

●  Dieter Cherkov 

●  Jaco May 

●  Derek Griffith 

 

266. At the criminal trial, the accused testified that the following persons were 

involved in obtaining the peptide synthesizer:481 

●  Chu 

●  Dreyer 

●  the Russians 

●  Razak 

These were the so-called financial principals. 

 

267. There are obvious inconsistencies between the accused’s version at the 

bail hearing and his version at the criminal trial.  Had the bail record been 

admitted into evidence, the accused would have been cross-examined 

regarding the inconsistencies and would have been required to explain 

why he did not mention the financial principals at the bail hearing.   

 

                                            
480  Vol 190  p 18,646:1 to 22 
 
481  Vol 153  pp 14,919 to 14,923;  Vol 153  p 14,890 
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268. The TPD found that there was “not the slightest doubt” that a peptide 

synthesizer was in fact purchased.482  The TPD might well have made a 

different finding if the accused had been cross-examined regarding his 

previous inconsistent statements at the bail hearing. 

 

Aeromed 
 

269. Aeromed Services (Pty) Ltd (“Aeromed”) was a South African company. 

The state alleged that Aeromed leased jet aircraft from WPW and then 

sub-leased those aircraft to the SA Defence Force and to Project Coast.483 

 

270. When the accused was asked about Aeromed at the bail hearing, he 

stated that he was a mere facilitator to bring Aeromed and Webster 

together.484  He stated that he had no interest in Aeromed.485 

 

271. During the criminal trial, the accused gave a very different version of 

events.  He admitted that had been involved in an investment in 

Aeromed486 and stated that the money had come from the financial 

principals.487  He testified that the motive for the establishment of Aeromed 

                                            
482  Judgment vol 186 p 18,297:8 to 9. 
 
483  Summary of substantial facts vol 2 p 131:38.8 
 
484  Vol 190 p 18,632:12 to 15 
 
485  Vol 190 p 18,636:11 
 
486  Vol 134 p 12,523:6 
 
487  Vol 135 p 12,619:22 to 23 
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was to provide a front company and air transportation for one of the 

financial principals (i.e. Razak, the Libyan Intelligence Head of Southern 

Africa).488 

 

272. The accused made no mention of the financial principals or of Razak at 

the bail hearing.  This suggests that his evidence at the criminal trial may 

have been a fabrication.  Had the bail record been admitted into evidence, 

the accused would have been cross-examined regarding why had failed to 

mention the financial principals at the bail hearing.  This may have had a 

significant impact on the outcome of the criminal trial.   

 

Waag-‘n-bietjie Boerdery 
 

273. Waag-‘n-Bietjie Boerdery (Edms) Bpk was a company involved in farming 

activities.489  It owned two farms: Wag-‘n-Bietjie and Witbank. 

 

274. At the bail hearing, the accused stated that he was a director and a 

shareholder of Waag-‘n-Bietjie Boerdery, because farming was very dear 

to him (“die boerdery lê my naby aan die hart”).490 

 

                                                                                                                                
 
488  Vol 138 pp 13,039 to 13,049 
 
489  Summary of substantial facts  vol 2 p 130:238.5 
 
490  Vol 190 p 18,628:3 to 8 
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275. At the criminal trial, the accused gave a very different version of events.  

He testified that the farms were the property of the financial principals, and 

that the motive for purchasing the farms had been to gain access to 

agricultural chemicals and to enable samples of plants and bacteria to be 

sent without suspicion.491 

 

276. There are striking inconsistencies between the accused’s version at the 

bail hearing and his version at the criminal trial.  Had the bail record been 

admitted into evidence, the accused would have been cross-examined 

regarding the inconsistencies and would have been required to explain 

why he had failed to mention the financial principals at the bail hearing.  

This may have had a significant impact on the outcome of the criminal 

trial. 

 

Fancourt Lodge 
 

277. Fancourt lodge was a “corporate lodge” located at Fancourt estate in 

George.492 

 

278. At the bail hearing, the accused testified that Medchem Sports 

International (a member of the Wisdom group of companies) had bought 

                                            
491  Vol 143 p 13,716:1 to 7 
 
492  Summary of substantial facts  vol 2 p 131:38.11 
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the Fancourt Lodge for approximately R1.4 million.493  He stated that a 

joint decision had been taken by the accused, Webster and Myburgh to 

purchase Fancourt.494 

 

279. At the criminal trial, the accused presented a very different version.  He 

testified that Fancourt lodge was purchased on behalf of the financial 

principals.495  Its purpose was to serve as a safe house, a meeting place 

and a recreational resort.496 

 

280. The evidence at the trial established that Fancourt had been bought for 

the benefit of the accused and his friends in South Africa.  It is significant 

that, at the bail hearing, the accused made no mention of the fact that the 

financial principals were looking for a safe house. Had the bail record been 

admitted into evidence, the accused would have been cross-examined 

regarding why he had not mentioned the financial principals at the bail 

hearing.  This may have had a significant impact on the outcome of the 

criminal trial. 

 

 

 

                                            
493  Vol 190 p 18,629:19 to 20 
 
494  Vol 190 p 18,629:26 to 28 
 
495  Vol 147 p 14,181:5 to 10 
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Merton House 
 
 

281. Merton House was a luxury guest house in Pretoria.  The state alleged 

that accused indirectly owned Merton House and that the costs of building 

Merton House had been financed by WPW.497 

 

282. At the bail hearing, the accused testified as follows: 

 

282.1. Webster had instructed the accused to arrange for the 

construction of Merton House.498 

 

282.2. Merton House was purchased with financial rands which 

Webster personally brought into the country.499 

 

282.3. Webster was satisfied with the end result of the sale of Merton 

House.500 

 

283. The accused made no mention of the financial principals at the bail 

hearing.  At the criminal trial, however, the accused testified that Merton 

House was a safe house to be used by the financial principals. 

                                            

500  Vol 190 p 18,637:11 to 12 

497  Summary of substantial facts  vol 2 p 130:38.3 
 
498  Vol 190 p 18,620:15 to 16 
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284. There are obvious inconsistencies between the accused’s version at the 

bail hearing and his version at the criminal trial.  Had the bail record been 

admitted into evidence, the accused would have been cross-examined 

regarding these inconsistencies and would have been required to explain 

why he did not mention the financial principals at the bail hearing.  This 

may have had a significant impact on the outcome of the criminal trial. 

 

Waterson Trust 
 

285. The Waterson Trust was a trust established in Jersey.  The state alleged 

that the Trust had been established on the instructions of the accused.501 

The state alleged moreover that the beneficiary was the Waterson Master 

Trust, of which the beneficiaries were the accused’s children.502 

 

286. At the bail hearing, the accused stated that he obtained a loan in an 

amount of $250 000 from the Waterson Trust in order to solve a cash-flow 

problem.503  The loan was mediated by Webster.504  The accused testified 

that he had no idea who controlled the Waterson Trust.505 

 

                                            
501  Summary of substantial facts vol 2 p 160:5 
 
502  Summary of substantial facts vol 2 p 160:7 
 
503  Vol 190 p 18,664:25 to 28 
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287. At the criminal trial, the accused gave a very different version of events. 

 

287.1. In his evidence in chief, the accused testified as follows: 

“Die Waterson Trust en die Waterson Master Trust is 

skeppinge van David Webster waar hy op ‘n stadium beoog 

het om die bates van die prinsipale, watter bates dit ookal 

mag wees, in te huisves….”506

 

287.2. The accused testified further that Webster had explained to him 

that he (i.e. the accused) was “die front vir daardie trust”.507 

 

287.3. The accused explained further as follows: 

“So dit was een van die ‘legal’ entiteite wat hy [i.e Webster] 

gemaak het om sy mense hierdie ‘rolling front’ soos hy dit 

genoem het, te gee”.508

 

287.4. According to the accused, it was all part of a pretence (“skyn”) 

that his children were beneficiaries of the Waterson Master 

Trust.509 

 

                                                                                                                                
 
506  Vol 135 p 12,713:12 to 15 
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288. There are significant inconsistencies between the version presented at the 

bail hearing and the version presented at the trial.  Had the bail record 

been admissible in evidence, the accused would have been cross-

examined regarding these glaring inconsistencies. 

 

Conclusion 
 

289. There were far-reaching contradictions between the accused’s evidence at 

the trial and his evidence at the bail hearing.  Those contradictions went to 

a fundamental pillar of the accused’s defence on the fraud charges, 

namely that he was acting on the instructions of the “financial principals”.  

Had the bail record been admitted into evidence, the accused would have 

been cross-examined on those contradictions and his credibility as a 

witness would in all likelihood have been impugned.  Moreover, such 

cross-examination may well have revealed that his evidence regarding the 

financial principals was simply a fabrication. This might have had a 

domino-effect on the other charges as well.  The outcome of the criminal 

trial would almost certainly have been different if the trial court had 

rejected the accused’s evidence regarding the existence of the financial 

principals. 

 

290. We accordingly submit that the admission of the bail record might have 

had a material impact on the trial and its outcome.  A simple illustration of 
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this can be found in comments made by Hartzenberg J during the state’s 

argument on the merits. 

 

290.1. The state submitted that Webster perceived the accused as 

being a businessman and a cardiologist.510 

 

290.2. The court responded by holding that “Dit is nog ‘n leuen.”511 

 

290.3. However Webster’s evidence was to the following effect: 

“Again, I was introduced to Dr Basson by Mr Mole.  He was 

introduced to me as a substantial cardiologist and 

businessman, former military.  I was told that he had 

retired.  He was a medical doctor in the military and that he 

was either retired or got out of the service, and that he was 

now teaching medicine at university and was also a 

businessman and practising cardiologist.  I believe, at that 

point, I was told that he was one of the attending physicians 

to the state president, but that he was principally a 

cardiologist and a businessman, was there to try to create 

the opportunity for business dealings between the rest of 

the world and South Africa.”512

                                            
510  Vol 195 p 19,221:7 to 9 
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290.4. Moreover, at the bail hearing the accused himself had stated as 

follows: 

“So u moes die beeld van ‘n sakeman voorhou? ---Dit is 

korrek so. 

Want Webster het gedink u is ‘n sakeman? --- Hy het my 

gesien as ‘n sakeman, ja.”513

 

Remedy 

 

291. We have submitted that the TPD was wrong to rule that the bail record 

was inadmissible at the trial.  The SCA should have upheld the state’s 

appeal on that ground.  It failed to do so because it held that the appeal 

only raised a question of fact and not one of law.  This court has held that 

it was mistaken in that regard.  It follows we submit, that this court should 

uphold the appeal against this part of the SCA’s judgment and replace it 

with the judgment the SCA ought to have given. 

 

292. When the SCA upholds a question of law in favour of the state in a case of 

an acquittal in the High Court, its remedial powers are governed by 

s 322(4) read with s 324 of the CPA.  The only orders that it may make 

are, 

                                            
513  Vol 189 p 18,578:27 to 30 
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-  that the acquittal be set aside, and 

-  that the accused be re-tried by a different judge. 

The court has a discretion whether to make these orders or not.  It 

exercises the discretion in the interests of justice.514

 

293. It is permissible and often appropriate for the court in these circumstances 

to order merely that the conviction and sentence be set aside without 

ordering a re-trial so as to leave it to the discretion of the state whether to 

prosecute again or not.515 

 

294. We submit that this is such a case.  The appropriate order the SCA should 

have made and that this court should indeed make is one that sets aside 

the accused’s acquittal and leaves it open to the state to prosecute him 

again. 

 

295. The state accordingly asks for an order in the following terms: 

 

295.1. The state is given leave to appeal to this court against the 

judgment of the SCA.   

 

                                                                                                                                
 
514  R v Gani 1957 (2) SA 212 (A) 222; S v Rosenthal 1980 (1) SA 65 (A) 82 to 83; S v 

Seekoei 1982 (3) SA 97 (A) 102 to 103; S v Zoko 1983 (1) SA 871 (N) 876 to 879; S v 
Somciza 1990 (1) SA 361 (A) 365 to 366; Magmoed v Janse van Rensburg 1993 (1) SA 
777 (A) 827 to 828 

 
515  S v Somciza 1990 (1) SA 361 (A) 366; S v Mathe 1996 (1) SACR 456 (N) 460; S v La 

Kay 1998 (1) SACR 91 (C) 93 
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295.2. The appeal is upheld. 

 

295.3. The orders of the SCA are set aside and replaced with the 

following orders: 

 

295.3.1. The appeal against the judgment of the trial court is 

upheld. 

 

295.3.2. The trial court’s acquittal of the accused is set aside. 
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BIAS 

 

Introduction 

 

296. The state complained that the trial judge was biased.  The TPD reserved 

two questions in terms of s 319(1) of the CPA in relation to this complaint.  

The state attempted in the TPD, in the SCA and in this court, to broaden 

the basis of its complaint of bias beyond the two questions reserved by the 

TPD.  It no longer pursues those attempts and confines itself to the two 

questions reserved by the TPD.   

 

History 

 

The recusal application 
 
 

297. The trial started on 4 October 1999.  After some initial skirmishes, the 

evidence commenced after the accused pleaded to the charges on 

25 October 1999.  On 4 February 2000 the state applied for the recusal of 

the trial judge on the ground that he was biased and had prejudged the 

case.516 

 

                                            
516  Argument vol 27 p 2678 to vol 29 p 2881 
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298. The trial judge dismissed the application on 16 February 2000.517  He held 

that the state’s perception of bias was unreasonable in the sense that it 

would not have been the perception of a reasonable litigant.518  

 

The application for leave to appeal 
 

299.  After the accused’s acquittal on 11 April 2003, the state sought to appeal 

against the acquittal on the grounds of bias.  It did so inter alia by applying 

for the reservation of fifteen questions of law of which the first question 

was whether the TPD had erred in law by not recusing itself on the 

grounds of bias and prejudice.519 

 

300. The question was not confined to the TPD’s refusal to grant the application 

for its recusal in February 2000.  It also covered its failure to recuse itself 

at the end of the day.  The manifestations of bias upon which the state 

relied in its application also went beyond the events up to the time of the 

recusal application in February 2000 and extended right up to and 

including the trial court’s final judgment.520 

 

                                                                                                                                
 
517  Recusal judgment vol 174 p 17,017.  The judgment has been reported as S v Basson 

[2000] 3 All SA 59 (T).  We will refer to the reported judgment. 
 
518  S v Basson [2000] 3 All SA 59 (T) 69 to 72 and 75 
 
519  Application for special leave to appeal annexure AA4 p 155 at 156:1 
 
520  Application for special leave to appeal annexure AA4 p 155 at 168 to 169 
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301. The TPD dealt with the state’s application as follows in its judgment on 

leave to appeal:521 

 

301.1. It considered the state’s additional complaints of manifestations 

of bias since the recusal application of February 2000 and 

dismissed the suggestion that they gave rise to a reasonable 

apprehension of bias.522 

 

301.2. It held that, if the state had asked it immediately after its 

judgment on the recusal application in February 2000 to reserve 

the question of law in relation to it, it would have done so.  It 

could not see any reason why such a question should not have 

been raised midstream in terms of s 319(1).  Even if the state 

believed that it was not permissible to seek the reservation of a 

question of law midstream, the court would have heard 

submissions on the issue and, even if it concluded that the state 

was indeed not permitted to do so, the court would of its own 

accord have reserved the question of law and postponed the 

remainder of the case.523 

 

                                            
521  TPD judgment on leave to appeal vol 187 p 18,352 
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301.3. It held that its earlier conclusion in its judgment on the recusal 

application in February 2000 that the facts did not give rise to a 

reasonable apprehension of bias, had been a conclusion of 

law524 and was thus appealable in terms of s 319(1) of the CPA. 

 

302. The TPD concluded its judgment on the state’s application for leave to 

appeal by reserving the following two questions in terms of s 319(1) of the 

CPA with regard to the state’s complaints of bias: 

 

302.1. First,525 whether the state is precluded in law from applying at 

this stage (that is, after conclusion of the trial) for determination 

of the question of law whether the trial court ought to have 

granted the state’s application for its recusal in February 2000 in 

the light of the following factors: 

● The state did not indicate at the time of the recusal 

application that it wished to have the question reserved as 

a question of law after conclusion of the trial. 

● At that stage 25 witnesses had given evidence, the trial had 

run for 35 days and the record was already bulky. 

● The state knew that it planned to call more than 100 further 

witnesses and that the trial would run for at least another 

                                            
524  TPD judgment on leave to appeal vol 187 p 18,362 
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year.  The state planned to have the evidence of two 

witnesses taken in America and in England on commission. 

● The trial in fact thereafter ran for a further 260 days and the 

cost of the hearing has been considerable. 

● Although the accused was released on bail, he had to 

attend the proceedings except when the evidence of 

Webster was taken in Florida and when he suffered a 

stroke in February 2002 and was excused from attendance 

during argument. 

 

302.2. Secondly, 526 if the state was not precluded from doing so, 

whether the trial court erred in law by finding that the aspects 

raised by the state as indicative of prejudice and bias were not 

such as would have given rise to a reasonable suspicion of bias 

in the mind of a reasonable litigant or a reasonable prosecutor. 

 

303. Although the first question was clearly confined to the TPD’s dismissal of 

the state’s application for its recusal in February 2000, the second 

question was not so confined. It also extended to the TPD’s findings on 

the state’s additional complaints of bias in its judgment on the application 

for leave to appeal. 
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The SCA judgment 
 
 

304. The SCA noted that the manifestations of bias on which the state relied 

were not limited to events before the recusal application but extended to 

the whole trial.527  It said that the state conceded in the SCA that the issue 

must be determined with reference to events prior to the recusal 

application in February 2000.528 

 

305. It held that the TPD’s finding that the facts relied upon by the state were 

not such as would have given rise to a reasonable apprehension of bias, 

was a finding of fact.529  That had the following implications: 

 

305.1. The second question conditionally reserved, namely whether the 

court erred by not recusing itself, was not a question of law 

which could be reserved in terms of s 319(1).530  This question 

was accordingly struck from the roll because it did not raise a 

question of law.531 

 

                                            
527  S v Basson 2004 (1) SA 246 (HHA) para 12 
 
528  S v Basson 2004 (1) SA 246 (HHA) para 16 
 
529  S v Basson 2004 (1) SA 246 (HHA) para 19 
 
530  S v Basson 2004 (1) SA 246 (HHA) paras 19 and 20 
 
531  S v Basson 2004 (1) SA 246 (HHA) para 118(b) 
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305.2. It followed that the first question unconditionally reserved by the 

TPD was merely of academic interest.532  It was for that reason 

also struck off the roll.533 

 

This court’s rulings 
 

306. This court ruled, 

-  that the state’s appeal on the ground of bias raised constitutional 

matters,534 and 

-  that the question whether a given set of facts gives rise to a 

reasonable apprehension of bias, was a question of law535 and 

that the SCA had consequently erred in its finding that it was a 

question of fact.536

 

307. It also held that in a criminal case the state is also entitled to complain of 

bias on the part of the judge.  It indeed has a duty to make such a 

complaint in appropriate circumstances.537 

 

308. This court left open various questions including, 

                                            
532  S v Basson 2004 (1) SA 246 (HHA) paras 15 and 20 
 
533  S v Basson 2004 (1) SA 246 (HHA) para 118(a) 
 
534  S v Basson 2004 (6) BCLR 620 (CC) paras 20 to 25 
 
535  S v Basson 2004 (6) BCLR 620 (CC) paras 47 to 53 
 
536  S v Basson 2004 (6) BCLR 620 (CC) para 53 
 
537  S v Basson 2004 (6) BCLR 620 (CC) paras 23 and 24 
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-  whether, by delaying its application to reserve the question of law 

relating to the recusal, the state became barred from seeking the 

reservation of that question;538

-  whether the recusal issue must be considered as at February 

2000 or at the end of the day,539 and 

-  whether, if the state succeeded on the question of bias, it could be 

said that the accused had been in jeopardy of conviction which 

would preclude his re-trial under the rule against double 

jeopardy.540

 

309. On 1 April 2004 this court addressed a letter to the parties which said that 

the directions that would in due course be given in this matter would 

include directions that the parties address the questions, 

-  whether the state is entitled to rely on bias at the end of the day; 

-  if it is, whether the matter should be referred back to the SCA or 

whether it should be determined by this court, and 

-  if it should be determined by this court, whether there had in fact 

been bias at the end of the day. 

 

 

 

                                                                                                                                
 
538  S v Basson 2004 (6) BCLR 620 (CC) para 80(a) 
 
539  S v Basson 2004 (6) BCLR 620 (CC) para 80(b) 
 
540  S v Basson 2004 (6) BCLR 620 (CC) para 68 
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The remaining issues 
 

310. The remaining issues are the following: 

 

310.1. Whether it is open to the state to seek to appeal on the ground of 

bias in the light of its failure to do so after the dismissal of its 

application for recusal in February 2000. 

 

310.2. Whether the second question reserved by the TPD is confined to 

the question of bias as at February 2000 or whether it also 

extends to bias at the end of the day. 

 

310.3. If it is limited to the question of bias as at February 2000, 

whether the state may nonetheless rely on events thereafter to 

establish the existence of bias in February 2000.   

 

310.4. Whether the trial judge was in fact biased or whether the state 

had a reasonable apprehension that he was, whether as at 

February 2000 or at the end of the day. 

 

310.5. If so, what the appropriate remedy is. 

 

                                                                                                                                
 



HEADS/BASSON 
06.10.04 

212

311. We will address each of these questions in turn.541  Before doing so 

however, we address the law on the nature and effect of judicial bias. 

 

The nature and effect of judicial bias 

 

312. The “reasonable apprehension of bias” test is by now settled.542 

 

313. The reasonable apprehension of bias test means that the judicial officer 

need not in fact be biased to be disqualified.  This does not mean, 

however that only appearances matter and that actual bias does not 

disqualify a judicial officer as long as it does not manifest itself so as to 

create a reasonable apprehension of bias.  Actual bias is also a 

disqualification, whether it manifests itself or not.   

 

314. Actual bias may in turn be conscious or subconscious. A judicial officer 

who is consciously biased but persists in the adjudication of the case, acts 

in bad faith.  More often than not, however, actual bias in the sense of an 

impermissible predisposition, operates at the subconscious level.  The 

parties to litigation before a judicial officer who is subconsciously biased, 

usually become aware of it when the bias manifests itself.  They need then 

                                            
541  We do so in this chapter except that the double jeopardy issue is considered in the next 

chapter. 
 
542  President of the RSA v Sarfu 1999 (4) SA 147 (CC) paras 35 to 48;  S v Roberts 1999 

(4) SA 915 (SCA) para 32;  SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) paras 
11 to 16;  S v Shackell 2001 (2) SACR 185 (SCA) paras 17 to 25;  Take and Save 
Trading v Standard Bank of SA 2004 (4) SA 1 (SCA) para 2 
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merely rely on the manifestations of bias for the disqualification of the 

judicial officer whether or not those manifestations are underpinned by any 

actual bias.  However, if the judicial officer is in fact biased whether 

consciously or subconsciously, he or she is already disqualified whether or 

not the bias manifests itself in any way.   

 

315. When a judge ought to withdraw from a case due to actual or reasonably 

perceived bias, but fails to do so, “he commits … an irregularity in the 

proceedings every minute he remains on the bench during the trial of the 

accused”.543  The irregularity renders the entire proceedings a nullity.544 

 

316. It does not matter whether the actual or perceived judicial bias is in favour 

of the state or the accused.  The direction of the bias is immaterial.  Both 

are equally destructive of the validity of the proceedings.545  This court 

held that to be so in this case.546 

 

                                            
543  R v Milne and Erleigh 1951 (1) SA 1 (A) 6H;  President of the RSA v Sarfu 1999 (4) SA 

147 (CC) para 32 
 
544  Council of Review, SADF v Mönnig 1992 (3)  SA 482 (A) 495B to C;  Moch v Nedtravel 

1996 (3) SA 1 (A) 9G;  S v Roberts 1999 (4) SA 915 (SCA) para 26;  R v Curragh 
[1997] 1 SCR 53 (SCC) paras 5 to 9;  R v S (RD) [1997] 3 SCR 484 (SCC) paras 100 
and 102;  R v Budai [2001] 154 CCC (3d) 289 (BCCA) para 105 

 
545  President of the RSA v Sarfu 1999 (4) SA 147 (CC) paras 30 and 35;  S v Sallem 1987 

(4) SA 772 (A) 795;  R v Barrow (1987) 38 CCC (3d) 193 (SCC) 206;  R v Curragh 
[1997] 1 SCR 53 (SCC);  R v S (RD) [1997] 3 SCR 484 (SCC) para 96;  R v Budai 
[2001] 154 CCC (3d) 289 (BCCA) paras 27, 28, 38, 60, 67, 69 and 105 

 
546  S v Basson 2004 (6) BCLR 620 (CC) paras 23 and 26 
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The state’s delay 

 

317. We submit that the state cannot be faulted for its failure to appeal 

immediately after the judgment dismissing its application for recusal 

because, 

-  the state was not entitled to appeal against the judgment at the 

time, or 

-  even if the state was entitled to appeal against the judgment at the 

time, it was not compelled to do so and remained entitled to 

appeal against the judgment after completion of the proceedings 

in the TPD, or  

-  even if the state could and should have appealed against the 

judgment at the time, its failure to do so was understandable and 

excusable. 

 

318. We make these submissions on the same grounds as those made in the 

section on “The state’s delay” in our chapter on “THE EXCEPTION”.   

 

319. We submit for the following reasons that those submissions are 

particularly germane to an appeal against the dismissal of an application 

for the recusal of a judicial officer in the course of a trial: 
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319.1. The ratio of the AD’s judgment in Adams547 was that neither the 

state nor the defence were entitled to appeal by the reservation 

of a question of law under s 319(1) of the CPA in the course of a 

criminal trial.  This ratio still holds good and is not affected by our 

submission that the AD erred in Adams by its adoption of the 

ancillary rule that the state may seek the reservation of a 

question of law only on the conviction or acquittal of the accused. 

 

319.2. The AD did not consider in Adams whether the rule against 

midstream appeals under s 319(1) of the CPA also applied to 

questions of law reserved by the court of its own accord.  But the 

ratio of its rule against midstream appeals applies to all 

questions of law reserved midstream, whether reserved by the 

trial court on the application of either party, or of its own accord. 

 

319.3. This court made the point in SACCAWU548 that, even where it 

might have been permissible for a litigant to appeal immediately 

against the trial court’s dismissal of its application for recusal, its 

failure to do so does not preclude it from raising the complaint in 

an appeal at the end of the case: 

“An applicant for recusal cannot be said to be ‘entitled’ to 

prosecute an appeal immediately.  Two considerations 

                                            
547  R v Adams 1959 (3) SA 753 (A) 758 to 764 
 
548  SACCAWU v Irvin & Johnson 2000 (3) SA 705 (CC) para 4 
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suggest the contrary.  First, though there is some early 

authority that a decision by an applicant for recusal to 

proceed with the merits of the matter instead of insisting on 

challenging the refusal to recuse by way of appeal may 

constitute a waiver of the recusal objection, it is clear from 

subsequent authority that waiver in these circumstances 

occurs only if it is unambiguous.  The recusal point unless 

so abandoned therefore remains good for a later appeal.” 

 

319.4. The SCA again made the point in its recent judgment in Take 

and Save.549  Harms JA put it as follows: 

“In any event, an appeal in medias res in the event of a 

refusal to recuse, although legally permissible, is not 

available as a matter of right and it is usually not the route 

to follow because the balance of convenience more often 

than not requires that the case be brought to a conclusion 

at the first level and the whole case then be appealed.”550

 

319.5. It must moreover be borne in mind that this court and the SCA 

made the statements quoted above in the context of civil 

litigation.  In a criminal case the ratio of Adams precludes 

midstream appeals altogether.  But even if we are wrong and 

                                            
549  Take and Save Trading v Standard Bank of SA 2004 (4) SA 1 (SCA)  
 
550  Take and Save Trading v Standard Bank of SA 2004 (4) SA 1 (SCA) para 4 
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even if midstream appeals are competent under s 319(1) of the 

CPA as it is in civil litigation, it is never obligatory.  It always 

remains open to the party who complains of bias to take the 

point on appeal at the end of the day. 

 

319.6. If an appeal was competent at the time, it was open to the TPD 

to require the state to elect whether to appeal immediately or not 

at all.  The court did not do so.  It was not incumbent upon the 

state to take the initiative to bring finality to the issue. 

 

Bias at February 2000 or at the end of the day? 

 
320. We submit for the reasons that follow that the second question reserved 

by the TPD was not limited to the question of bias as at February 2000, 

but also extended to bias at the end of the day.  

 

321. The question was reserved at the request of the state.  The question it 

sought to have reserved was not limited to bias at February 2000.  It was 

merely whether the TPD had erred in law by not recusing itself on the 

ground of prejudice and bias.551  The complaints of bias upon which it was 

based were also not limited to events up to February 2000. They extended 

to events thereafter, up to and including the final judgment.552 

                                            
551  Application for special leave to appeal annexure AA4 p 155 at 156:1 
 
552  Application for special leave to appeal annexure AA4 p 155 at 168 to 168 
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322. The language of the question that the TPD reserved did not suggest that it 

was limited to bias at February 2000.553  It asked in general terms whether 

the court had erred in law by finding that the aspects raised by the state as 

indicative of prejudice and bias were not such as to raise a reasonable 

suspicion of bias in the mind of a reasonable litigant or a reasonable 

prosecutor.  The findings of the TPD to which the question referred were 

not only those it had made in its judgment dismissing the application for 

recusal in February 2000, but also included its findings on the state’s 

further complaints of bias made since February 2000 in its judgment on 

the application for leave to appeal itself.554 

 

323. We accordingly submit that the issue raised by the second question 

reserved by the TPD is whether there was bias at the end of the day. 

 

The relevance of bias at the end of the day 

 

324. If we are correct in our submission that the second question reserved by 

the TPD extended to bias at the end of the day, then it follows that the 

state may rely on all manifestations of bias to the end of the day. 

 

                                            
553  TPD judgment on leave to appeal vol 187 p 18,371:3(a) 
 
554  TPD judgment on leave to appeal vol 187 pp 18,356 to 18,360 
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325. But even if it should be held against the state that the second question 

reserved by the TPD was confined to bias at the time of the recusal 

application in February 2000, we submit that it is in any event permissible 

for the state to rely on events to the end of the day to establish that the 

trial judge was in fact biased at the time of the recusal application in 

February 2000.555 

 

326. The trial judge ought to have granted the application for his recusal if he 

was in fact biased or, even if he was not, if his conduct was such as to 

give rise to a reasonable apprehension of bias.  Actual bias is a conscious 

or subconscious predisposition of the disqualifying kind.  It is something 

that exists in the judicial officer’s mind.  It manifests itself in the words and 

conduct of the person concerned.  It is not something which exists one day 

and is gone the next.  When one has to determine whether bias existed on 

a particular day, it is legitimate to have regard to the words and conduct of 

the person concerned both before and after the day in question.  Words 

and conduct after the critical day are also relevant to the inquiry because 

they reflect on the inherent pre-disposition of the judicial officer and 

accordingly justify the inference that it also existed on the critical day.   

 

                                            
555  We must make it quite clear that we do not suggest that the trial judge acted in bad faith 

in that he was consciously biased against the state.  Our submission is merely that he 
was in fact biased against the state.  Bias usually operates at the subconscious level 
and we do not submit that the trial judge was consciously biased. 
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327. We accordingly submit that, even if the second question reserved by the 

TPD was confined to bias at the time of the recusal application in February 

2000, it is still permissible for the state to rely on events thereafter to 

demonstrate that the trial judge was in fact biased at the time. 

 

The manifestations of bias as at February 2000 

 

Inappropriate remarks 
 

328. The TPD made a series of inappropriate remarks that created a perception 

that it was biased against the state.  We describe five of these remarks 

below. 

 

329. The first remark occurred in the course of argument regarding the 

admissibility of the bail record: 

 

329.1. In his argument, counsel for the defence accused the OSEO 

representative, the Deputy Attorney-General Mr Fouché, of 

having employed “ambush tactics”.556 

 

329.2. It is highly improbable that a senior member of OSEO would be 

unaware of the statutory privilege relating to OSEO 

                                            
556  Vol 4 p 307:3 to 7 
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interrogations.  The TPD nevertheless made an unsubstantiated 

finding that Mr Fouché had cross-examined the accused at the 

bail hearing “met die uitsluitlike doel om ‘n basis to lê vir 

kruisverhoor met betrekking tot die meriete van die 

bedrogklagtes tydens die verhoor”.557 

 

329.3. The matter did not end there.  When the state explained to the 

TPD that it proposed to prove the bail record when the accused’s 

version was before the court, the TPD made the following 

remark: 

“HOF:  Ja maar dit is presies wat die staat gedoen het by 

die borgverrigtinge.  Dit is ‘trial by ambush’”. 558

 

329.4. The insinuation that the state had “ambushed” the accused at 

the OSEO enquiry and that it intended to do so again at the trial, 

created an early perception that the TPD was biased against the 

state. 

 

330. The second remark occurred in the course of the evidence of Bruwer: 

 

330.1. The flow of money through the relevant bank accounts was an 

intrinsic part of the state’s case in respect of the fraud charges.  

                                            
557  Judgment regarding bail record vol 174 p 17,010:207 
 
558  Vol 4 p 317:22 to 23 
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While this evidence was being presented, the TPD stated as 

follows: 

“… ek sit en verveel my dood, mnr Ackermann, regtig.”559

 

330.2. The TPD appeared unrepentant about the inappropriateness of 

this remark.  The matter was raised during the recusal 

application, when Advocate Ackermann explained that the state 

had been compelled to present evidence regarding the flow of 

funds.  The response of the TPD was as follows: 

“… as die staat die saak so wil aanbied dan moet die staat 

sy slae vat”.560

 

330.3. In the recusal judgment, Hartzenberg J explained his attitude as 

follows: 

“… teen daardie agtergrond het ek vir hom gesê dat ek 

verveeld is om te luister na die fyn detail wat aanhoudend 

voor my geplaas word”.561

 

330.4. The brusque statement of the court that it was “bored” created a 

perception that it had already made a judgment on vital aspects 

of the state’s case. 

                                            
559 Vol 22 p 2077:3 to 4 
 
560  Vol 28 p 2778:3 to 4 
 
561  Recusal judgment vol 174 p 17,043:5 to 7 
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331. The third remark occurred in the course of the evidence of Bruwer. 

 

331.1. The relevant interchange was as follows: 

“MNR ACKERMANN:  U edele, ek moet vir u sê ek is 

heeltemal in die war nou. As dit net beswaar is .. 

(tussenbei) 

HOF: Wel, as dit net nou is, is ek bly.” 562

 

331.2. The court’s sarcastic remark suggested that it had a hostile 

disposition towards the state. 

 

331.3. In the recusal judgment, the court conceded that its remark had 

been inappropriate.563 

 

332. The fourth remark occurred during argument in the recusal application.  

The TPD addressed the following statement to counsel for the state: 

“HOF:    En dit is waaroor ek u uitnooi nou om vir my te vertel 

wanneer u nou hierdie persepsie gekry het, in watter opsig ek u 

benadeel het?    Behalwe nou dat ek u ego aangetas het.”564

                                            
562 Vol 27 p 2655:3 to 5 
 
563 Recusal judgment vol 174 p 17,045:4 to 6: “ Ek het ‘n aanmerking gemaak, waaroor ek 

bitter jammer is, waarin ek vir hom gesê het dat as dit net nou is wat hy deurmekaar is, 
ek bly is.  Hoe dit ookal sy...” 

 
564 Vol 28 p 2757:16 to 18 (emphasis added) 
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Again, the court’s sarcastic statement demonstrated hostility towards the 

state. 

 

333. The fifth incident occurred in chambers. 

 

333.1. After an unsuccessful forfeiture application by the Asset 

Forfeiture Unit, Advocates Ackermann, Cilliers and Van Zyl went 

to see Hartzenberg J in chambers. The prosecution felt 

aggrieved by the pronouncement of Roux J in the forfeiture case 

that counsel for the state (i.e. Advocates Ackermann and 

Pretorius) had not acted in a collegial manner towards Advocate 

Cillier, which pronouncement had been reported in the media.  

The prosecution wished to give the court the assurance that it 

would act on a collegial basis.  Adv Ackermann wanted to deliver 

an affidavit to Hartzenberg J, assuring him that he would act 

collegially.565 

 

333.2. In chambers, Hartzenberg J and the two advocates for the 

accused felt it necessary to laugh about the unsuccessful 

attempts of the Asset Forfeiture Unit to secure a forfeiture order 

against the accused. In the course of the recusal application, 

Hartzenberg J described the incident as follows: 

                                                                                                                                
 
565 Vol 28 p 2739:7 to p 2740:30 
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“Maar ek kan nie onthou hoe die gesprek geloop het nie, 

maar ek is heeltemal bereid om toe te gee dat ek gelag 

het.”566

In the recusal judgment, Hartzenberg J accepted that he had 

laughed along with Advocates Cilliers and Van Zyl.567  He also 

accepted that his behaviour might have suggested that he was 

“onbeskof of … ongevoelig”,568 although he was unable to 

understand how this could be said to indicate that he was 

biased.569

 

333.3. Advocate Ackermann’s version of the incident was as follows: 

“… staat het sleg gevoel want daar het, as ek sê die staat, 

ek persoonlik, het gestaan vandat die persone van die 

Kantoor van Vervolging tree nie, spesifiek Ackermann en 

Pretorius, tree nie kollegiaal op nie en dit is ‘n aspek wat ek 

wou reg stel.  My geleerde vriend maak beswaar daaroor 

en almal bars uit van die lag en hier sit ek, u edele, op 

daardie stadium moet ek vir u sê het die humor my 

ontglip.”570

 

                                            
566 Vol 28 p 2749:25 to 27 
 
567  Recusal judgment vol 174 p 17,038:27 to 29 
 
568  Recusal judgment vol 174 p 17,039:8 
 
569  Recusal judgment vol 174 p 17,039:9 
 
570 Vol 28 p 2750:19 to 25 
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333.4. The incident in chambers created a perception that the TPD had 

sided with counsel for the accused and was intent on 

embarrassing the state. 

 

333.5. We respectfully submit that all of these remarks were singularly 

inappropriate.  They created a reasonable perception that the 

TPD was biased against the state. 

 

Knobel 
 

334. Knobel was a witness for the state.  Two significant interchanges occurred 

in the course of his cross-examination. 

 

335. The first interchange was as follows. 

 

335.1. It was put to Knobel by counsel for the accused – on the basis of 

statements made available by the state – that there had been a 

second delivery of chemical agent monitors (“CAM’s”).571 

 

335.2. The state objected that no such statements existed.572 It was the 

state’s case that only 13 CAM’s had been received and that 

there had been no second delivery. 

                                                                                                                                
 
571  Vol 16 pp 1503:29 to 1504:5 
 
572  Vol 16 p 1504:14 to 20 
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335.3. In response, counsel for the accused indicated that he relied on 

the witness statement of Lambrecht.573 

 

335.4. The court then observed that the state could follow this matter up 

and place the correct position on record.574 

 

336. The second interchange was as follows. 

 

336.1. In the course of cross-examining Knobel, counsel for the 

accused put the following question: 

“MNR CILLIERS: Ek wil u net een vreemde aspek op wys, 

generaal.    Dit is skynbaar my geleerde kollega se saak 

dat daar was nie ‘n peptiedsintetiseerder nie en hy is nie 

geruil vir die metakoloon nie en dat daardie metakaloon 

derhalwe nooit bestaan het en lyk my is hulle saak dan 

nooit vernietig is nie, maar ek wil u net ook dan die 

interressantheid wys daarop dat in aanklag 30, kla my 

geleerde kollega se kollega ons aan van die besit van 

daardie metakoloon.  So dit is ‘n aspek wat ek net aan u wil 

uitwys wat die vreemde en moeilike situasie is van die 

verdediging in hierdie saak.  In daardie klag word ons 

                                                                                                                                
 
573  Vol 16 p 1505:1 to 3 
 
574  Vol 16 p 1505:4 to 6 
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onder andere aangekla vir die besit van 1200 kilogram 

metakoloon.”575

 

336.2. Counsel for the state objected that this was an incorrect 

summary of the state’s case.576  The court’s immediate response 

was as follows: 

“Nee, maar die getuie het so getuig in hoof en in lankal. Dit  

belowe  ek u.”577

 

337. The relevance of these interchanges came to the fore a few days later 

when the state obtained a transcript of the proceedings and brought to the 

attention of the court the incorrectness of the defence’s statements.578  

The TPD accepted that the state was correct in its objections (at least as 

regards the second objection described above).579  The TPD nevertheless 

dismissed this on the basis that it was a matter that could simply have 

been resolved outside of court on a collegial level.580  Moreover, the TPD 

stated that these were matters for argument that were not relevant at the 

present stage: 

                                                                                                                                
 
575  Vol 16 p 1512:12 to 23 
 
576  Vol 16 p 1512:24 to 29 
 
577  Vol 16 pp 1512:30 to 1513:1 
 
578  Vol 17 pp 1564 to 1570 
 
579  Vol 17 p 1586:22 to 28 
 
580  Vol 17 p 1569:23 to 24 
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“… julle kan lekker daaroor stry, maar op hierdie stadium dink ek 

nie is dit regtig relevant nie”.581

 

338. In the recusal judgment, the TPD summarised this incident as follows: 

“Mnr Cilliers het toe opgestaan en gesê dat hierdie hele 

geredekawel in die hof, en dit het nogal ‘n tydjie geneem, 

uitgeskakel kon gewees het as mnr Ackermann bloot kollegiaal na 

hom gekom het en vir hom gevra het daaroor.  Ek het toe aan mnr 

Ackermann aangedui dat ek dink dit is nie ‘n slegte voorstel van 

mnr Cilliers nie.”582

 

339. We respectfully submit that the matters described above were 

appropriately raised in open court.  The TPD’s marginalisation of the 

relevance of these issues, and its suggestion that there was no need for 

the court to be troubled by them, created a perception that it was biased 

against the state. 

 

Wentzel 
 

340. The witness Grant Wentzel was the main co-conspirator on the drug 

charges.  Wentzel was cross-examined by counsel for the accused 

regarding what he had said to his attorney.  Wentzel testified as follows: 

                                            
581  Vol 17 p 1570:27 to 29 
 
582  Recusal judgment  vol 174 p 17,040:18 to 24.  See also p 17,041:4 to 22 
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“Why did you plead not guilty in Rustenburg? - -   On instructions 

from my attorney. 

Did you tell him that you wanted to plead guilty and he instructed 

you not to plead guilty? - - No he pleaded he said we plead not 

guilty.  I did not tell him what I want to plead. 

Well I suppose he asked you or didn’t he? - - No. 

So you told him you were guilty.  - -    I told him what the charges 

were, what I was caught for and he said we plead not guilty. 

 No, no, no.  Didn’t he ask you Mr Wentzel what happened?   Did 

you give him an explanation?   - - I told him what happened. 

MR PRETORIUS:  I am not sure whether we are not transgressing 

the privilege as between client and legal attorney. 

COURT:  It is the attorney’s privilege, it is not his privilege.” 583

 

341. The statement by the TPD that the privilege inhered in the attorney (rather 

than the client) was manifestly incorrect.584 During argument in the recusal 

application, the TPD persisted with its erroneous view that the privilege 

belonged to the attorney and not the client.585 

                                            
583 Vol 5 p 378:2 to 16 
 
584  Zeffertt et al The South African Law of Evidence (2003) 585 
 
585 Vol 27 pp 2714:24, 2715:8 to 20 



HEADS/BASSON 
06.10.04 

231

 

342. After the abrupt ruling by the court, the defence continued its line of cross-

examination as follows: 

“MR CILLIERS: As the court pleases.  And then did he ask you Mr 

Wentzel, are you guilty of this? - - No. 

Never. Not interested at all. - - No. 

Otherwise you would have told him you actually want to plead 

guilty. - -  No. 

What would you have told him?   - - I leave that to my attorney.  

He said we are pleading not guilty. 

Did you tell him about the deal you had previously with the police 

on the Saturday, that they would drop the charges? - -    We 

actually had a meeting on the Tuesday.”586

 

343. We respectfully submit that the cross-examination manifestly intruded onto 

the terrain of legal professional privilege.  Wentzel never volunteered to 

testify regarding what he had said to his attorney, and there could be no 

question of a waiver of privilege in such circumstances. The manner in 

which the court overruled the state’s tentative objection to this line of 

questioning created a perception that it was biased against the state. 

                                                                                                                                
 
586 Vol 5 p 378:17 to 26 
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344. In the recusal judgment, the TPD dealt with this matter as follows: 

 

“Ek het korte mette van die beswaar gemaak deur te sê dat dit die 

prokureur se privilegie is en nie die getuie s’n nie.  Dit mag ‘n fout 

gewees het, maar die resultaat was reg want daar was reeds afstand 

gedoen van die privilegie en dit was buitendien nie die staat se privilegie 

nie.  Die staat se persepsie is beuselagtig en ongegrond.”587

 

345. We respectfully submit that the state’s perception was far from 

“beuselagtig”. The fact of the matter is that the TPD summarily, without 

argument and without calling on the defence, turned down the state’s 

objection on incorrect legal grounds.  This would have created an 

impression in the mind of a reasonable litigant that the TPD was biased 

against the state. 

 

Wiese 
 

346. Constable Johannes Wiese was a policeman who gave evidence for the 

state.588   His evidence-in-chief was that he had no doubt that there was a 

drug deal in progress.589  Wiese was the only witness who could provide 

                                            
587  Judgment on recusal  vol 174 p 17,036:9 to 15 
 
588 Vol 5 pp 368 to 377 
 
589 Vol 5 p 371:17 to 18: “... ek het onmiddellik geweet dat daaar ‘n transaksie gaan 

plaasvind”. 
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corroboration for the main conspirator, Grant Wentzel, concerning the 

discussion he had with the accused while he was involved in the sting 

operation. 

 

347. During cross-examination, Wiese inexplicably conceded a number of 

issues which were inconsistent with his evidence-in-chief.590 The 

prosecution was caught by surprise by some of Wiese’s answers. 

 

348. The prosecution cautiously attempted to explore this evidence in order to 

clear up any ambiguity and to see what Wiese’s inclination was.591  The 

prosecution tentatively started to explore the attitude of Wiese towards the 

accused.592   

 

349. Counsel for the accused objected.593  The court then inquired about the 

object of these questions594 and asked whether the state wanted to 

declare Wiese a hostile witness.595   While the state was still explaining 

that it wanted to explore Wiese’s attitude towards the accused before 

                                                                                                                                
 
590 Compare, for example, the matter whether the conversation had taken place in English 

or Afrikaans: p 373:14 (evidence-in-chief) versus p 374:6 to 8 (cross-examination). 
 
591 Vol 5 p 375:23 and further 
 
592 Vol 5 p 376:2:   “Het u simpatie met die beskuldigde? - - Ja.” 
 
593  Vol 5 p 376:3 to 4 
 
594  Vol 5 p 376:5 
 
595 Vol 5 p 376:13 
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making a decision in this regard,596 the court indicated that it had a serious 

problem with the approach of the state.597  The state attempted to indicate 

that its inquiry was relevant, whereupon the court retorted: 

HOF:   Wel, hy sê hy het simpatie.  Nou wat daarvan.”598   

In the light of the court’s attitude, counsel for the state decided that it 

would be futile to try and elicit anything further from Wiese. 

 

350. In the recusal judgment, the TPD evaluated this incident as follows: 

“Wiese se getuienis toon aan dat hy deel was van die lokval en 

nie  goed kon hoor wat gesê is nie.  Hy was een van minstens vyf 

polisiemanne wat betrokke was by die lokval. Hoe sy gesindheid 

teenoor die beskuldigde van enige belang kan wees oor wat 

tydens die lokval gebeur het, gaan my verstand te bowe en hoe 

die staat kan dink dat dit ‘n effek kan hê, is nog minder 

verstaanbaar.  Hierdie persepsie verbyster my.”599

 

351. We respectfully submit that the attitude of the TPD was unjustifiably 

intemperate.  The matters that the prosecution wished to explore with 

Wiese were relevant and material.  The way in which the TPD chose to 

deal with the state’s line of questioning created a perception that it was 

biased against the state. 

                                            
596  Vol 5 p 376:14 to 16 
 
597  Vol 5 p 376:17 to 18 
 
598 Vol 5 p 376:22 
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Proceedings on 4 February 2000 
 

352. A perusal of the last 15 pages of the record of proceedings on 4 February 

2000 indicates why the state formed the view that the TPD had prejudged 

the issues which constituted the crux of the case against the accused.600  

The events of this day culminated in the bringing of the recusal 

application. 

 

353. In order to understand what transpired on 4 February 2000, it is necessary 

to summarise the state’s case pertaining to the fraud charges.  In essence, 

the state alleged: 

 

353.1. that the accused’s modus operandi was to obtain financial 

interests in the companies that did business with Project 

Coast;601 

 

353.2. that the accused and Myburgh had a common purpose to 

defraud the SADF; 

 

                                                                                                                                
599  Recusal judgment vol 174 p 17,037:8 to 14 
 
600  Proceedings of 4 February 2000 vol 27 pp 2656 to 2670.  The events are summarised 

in the recusal judgment vol 174 pp 17,043 to 17,048 
 
601  Vol 1  pp 113 to 118 (Indictment);  Vol 2  pp 124 to 127 (Summary of substantial facts); 

Vol 2 p 170 (Diagrammatic exposition of interests) 
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353.3. that David Webster was the legal and business representative of 

the accused; 

 

353.4. that Delta G had lucrative contracts with Project Coast; 

 

353.5. that the accused wished to obtain a financial interest in Delta G. 

 

354. On 4 February 2000, counsel for the state was in the process of leading 

Mr Bruwer (an auditor) on documents which prima facie indicated that the 

accused wanted to obtain a financial interest in Delta G when the court 

made the following interjection: 

“Hof: Mnr Ackermann, ek gaan u in die rede val.  Waar gaan ons 

nou heen op die hele aarde?  Dit is ‘n voorstel wat gemaak is op 

‘n stadium deur dr Mijburgh aan Webster waar daar presies niks 

van gekom het nie.  So wat nou daarvan?  En dit is daarop 

gebaseer, dit is duidelik ordentlike besigheidsbeginsels waar daar 

geld moet ingespuit word in DGS om die ding te laat werk.  Wat 

op aarde is verkeerd daarmee as hulle dit gedink het?”602

This question suggested that the TPD had failed to appreciate the 

relevance of the documents and the purpose of the evidence being led.  

We respectfully submit that this purpose should have been clear in the 

light of the allegations made in the indictment and the modus operandi 

alleged by the state.   

                                            
602  Vol 27 p 2659:5 to 12 
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355. A few pages later, the court put the following statement to Bruwer: 

“En dan kry ‘n mens die indruk, dit is die indruk wat ek gekry het 

en ek sê dit vir die staat se [edifikasie], is dat dit was bespreek 

tussen minstens Webster en die beskuldigde dat goed die Projek 

is nou besig om na ‘n einde toe te loop en daar moet ‘n 

herstrukturering van die hele proses plaasvind. --- Ek is nie seker 

waarna u verwys as u sê die bespreking tussen Webster en 

…(tussenbei)”.603

Again, this suggests that the the court had failed to appreciate the import 

of the state’s case.  There was no basis for the court to aver that its 

impression of the situation was that Webster and the accused discussed 

the activities of Project Coast.  The witness was understandably 

confused by the court’s statement (“ek is nie seker waarna u verwys as u 

sê die bespreking tussen Webster en …”). 

 

356. The court went on to make the following statement: 

“Behalwe dit hang nou af hoe ‘n mens dit sien.  As jy Merton-huis 

as ‘n Projek, van die Projek sien, as ek dit so kan stel, dan is dit 

duidelik dat die afhandeling van die proses nog aan die gang was.  

As jy dit nie so sien nie, dan was die Basson-groep natuurlik nou 

                                            
603  Vol 27  p 2664:19 to 25 
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besig om lustig besigheid te doen.  Ek weet nie vir wie nie, maar 

…”604

Once again, this shows that the TPD had fundamentally misunderstood 

the state’s case.  The state had proved beyond any doubt that Merton 

House did not form part of Project Coast.  (Indeed it was not even the 

accused’s case that Merton House formed part of Project Coast.) 

 

357. A few pages later, the following interchange occurred: 

“MNR ACKERMANN    … Ek probeer, die vraag wat u gevra het 

dat WPW en die Projek loop saam, dat dit een groep was en dat 

die WPW Groep eintlik ten behoewe van die Projek opgetree het 

and dat die beskuldigde daarby betrokke was. 

HOF Dit gaan nie vreeslik baie vat om my te oortuig dat dit so is 

nie.”605

This statement by the court suggested that it had already formed a final 

view (and not merely a prima facie view) that the WPW-group was 

established for the benefit of Project Coast.  The court conceded that 

various documents indicated that the WPW-group did not form part of 

Project Coast,606 but nevertheless stated as follows: 

“So as dit sou blyk dat die WPW Groep wel die bankrekeninge … 

as dit gebruik is in uitvoering van die Projek, dan het ek ‘n 

                                            
604  Vol 27  p 2665:3 to 8 
 
605  Vol 27 p 2669:5 to 10 
 
606  Vol 27 p 2669:20 to 22 
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probleem daarmee om net te bevind deur nie te openbaar, ek 

weet nie aan wie nie, dat daar so ‘n groep bestaan het, dat dit 

bedrieglik was nie.”607

Counsel for the state then applied for an adjournment to establish 

whether any of the exhibits or the evidence provided support for these 

statements of the TPD. 

 

358. In the recusal judgment, the TPD summarised the events of 4 February 

2000 as follows: 

“Dit mag dui daarop dat ek nie ‘n volle begrip op hierdie stadium 

het van al die feite nie wat ek nie toegee nie, maar ek is baie 

seker daarvan dat dit nie deur ‘n redelike litigant beskou kan word 

as vooroordeel nie.”608

  

359. We respectfully submit that the conduct of the TPD on 4 February 2000 

created a perception that it had formed a view against the state based on 

evidence that had never been led. Simply put, the TPD’s interventions 

created a perception that it had prejudged the central issue in the case. 

 

 

 

                                                                                                                                
 
607  Vol 27 p 2670:2 to 7 
 
608  Recusal judgment  vol 174 p 17,048:13 to 16 
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Conclusion 
 

360. We respectfully submit that the events described above created a 

reasonable perception that the TPD was biased against the state.  The 

recusal application should accordingly have been upheld. 

 

The manifestations of bias at the end of the day 

 

The existence of the financial principals 
 

361. The essence of the accused’s defence to the fraud charges revolved 

around the financial principals.  Whether or not the financial principals 

existed was the crux of the case.  More than once the TPD asserted that, 

if the prosecution could prove that the existence of the principals was a 

fabrication by the accused, then it followed that the accused would be 

guilty as charged.609 

 

362. It was common cause that funds emanating from the SADF financed the 

investments made by the accused.  Those investments are listed below. 

 

362.1. Properties in the form of: 

● Merton house in Pretoria 

● Lynnwood Ridge house 

                                            
609  See for example volume 194 page 18955:11 to 12, where the court remarked: “Wel as 

daar nie prinsipale was nie dan staan dit vas dat die beskuldigde het alles persoonlik 
georkestreer, nie waar nie?” 
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● Two farms in the Ermelo district (Waag-‘n-Bietjie and 

Witbank) 

● Tygerberg Zoo in Cape Town 

● Fancourt Lodge in George 

● A flat in Sunnyside 

● A cottage in Britain 

● Two flats in Brussels 

● A condominium in Florida (Herlewing) 

● A golf course in Belgium 

 

362.2. Companies in the form of: 

● Aeromed (which rendered air transport to Project Coast) 

● Partners in Travel (a travel agency which made travel 

arrangements for the personnel of Project Coast) 

● Phoenix Service Station (which maintained and serviced 

the vehicles of Project Coast) 

● Protection Management Service (which supplied Project 

Coast with electronic equipment) 

● SRD (which conducted research for Project Coast) 

● CSD (a company in England which supplied equipment to 

Project Coast) 

● Tubmaster (a company in the USA which manufactured 

shower cubicles) 

● All the companies involved with Wisdom Holdings 

● Liquorland (a bottle store in Pretoria) 

 

363. In its main judgment, the TPD dealt as follows with the investments 

allegedly made by the accused on behalf of the financial principals: 

“ Die staat was skepties daaroor dat die prinsipale sou wou belê in 

vliegtuie en wooneenhede in Suid-Afrika soos die huis in 
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Lynnwoodrif, die woonstel in Sunnyside, Fancourt, die dieretuin, 

veral Merton-huis en die plase.  Netso ook is die beleggings in die 

buiteland onder die loep geneem en wou die staat weet wat die 

prinsipale nou juis met die cottage, die woonstelle, die 

condominium in Orlando of the gholfbaan wou doen.  Die 

beskuldigde het verduidelik hoekom die beleggings gemaak is.  

Verder is dit duidelik dat die beskuldigde se getuienis korrek is dat 

daar oorvleueling was tussen die belange van die finansiele 

prinsipale en die operasionele prinsipale, die SAW.”610

 

364. We respectfully submit that the state had proved beyond a reasonable 

doubt that the financial principals did not exist and that they were a 

fabrication by the accused.  As indicated above, the accused had made no 

mention whatsoever of the financial principals at the bail hearing.  On 

7 July 1992 the accused deposed to an affidavit in which he made no 

mention of the financial principals.611  Information furnished to the auditor 

general on 31 August 1992 regarding Project Coast made no mention of 

the financial principals.612  There was no reference to the Russians, 

Libyans or East Germans in any of the exhibits handed in at the trial.  The 

documentary evidence at the trial made it clear that all of the financial 

                                            
610  Judgment  vol 186 p 18,325:2114 
 
611  Affidavit  vol 19 pp 1787 to 1788 
 
612  Annexure PT04(b)  vol 62 pp 5925 to 5926 
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decisions had been taken by the accused.613  Documents submitted by 

Webster indicated that there were no financial principals.614   

 

365. The improbable version of the accused regarding the financial principals 

was nevertheless accepted by the TPD.  The following provides but one 

example of the implausibility of the accused’s evidence in this regard: 

“MNR ACKERMANN:  Drankwinkel.  Hier is hy, 32, Wisdom 

Liquor. --- Ja, Wisdom Liquor Land is nogal ‘n interessante opset.  

Ek het agtergekom op ‘n kol, presies die tyd weet ek nie, dat mnr 

Viljoen betrokke is by ‘n drankwinkel.  Hy het toe vir my daarvan 

vertel en hy het gesê maar ek moet ‘n aandeel neem.  Toe het ek 

vir hom gesê maar ek gaan nie betaal vir ‘n drankwinkel nie, ek 

het nie, nie lus vir daardie soort van goed nie.  Toe sê hy vir my 

maar die bedrag is bietjie groot vir hom hy wil dit leen by die 

Wisdom Groep.  Toe sê ek vir hom dit is reg, hy kan dit maar leen 

by die Wisdom Groep, dit is nie ‘n groot probleem nie want ons 

het toe baie vinnig Wisdom Liquor Land ontwikkel as ‘n Spes 

Magte front.  Nou gaan u weer vir my vra hoe werk dit en ek gaan 

vir u verduidelik hoe werk dit.  Die dokters wat vir Spes Magte 

gewerk het wat privaat praktyke in die dorp gehad het, en een van 

hulle het aandele gehad in Liquor Land later, hy het ‘n 

spreekkamer daar gehad.  Hy het op die boonste verdieping van 

                                            
613  See for example vol 74 pp 6846 to 6858 
 
614  Vol 89 pp 8195 to 8200 and 8202; vol 90 pp 8209 to 8221 and 8230 to 8300; vols 91, 

92, 93 and 96 
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die drankwinkel het hy ‘n spreekkamer gehad en die hele 

drankwinkelopset is gehuur en hy het deel van daardie, daardie 

huur, daardie vloer gebruik vir sy spreekkamers en hy het Spes 

Magte onder dekking pasiënte daar gesien en daar is boodskappe 

heen en weer uitgeruil, ‘n tipe van ‘n ‘dead letter box’ wat daar 

plaasgevind het en dit is vir Spes Magte se voordeel so dit het my 

glad nie gepla dat mnr Viljoen Wisdom geld gebruik daarvoor nie 

en ek het gematig laat hy dit mag doen.”615

 

366. A further illustration of the implausibility of the accused’s evidence is 

provided by Tubmaster. 

 

366.1. Tubmaster was a family business of Jane Webster that was 

involved in the manufacturing of shower cubicles.616 

 

366.2. The funds realised from the sale of the Jeststar were utilised to 

make an investment in Tubmaster.  The accused testified that 

the Libyan financial principals had made the investment in 

Tubmaster in order to acquire a “green card” for the United 

States of America.617  The accused stated as follows: 

 

                                                                                                                                
 
615  Vol 139  p13,170:2 to 24 
 
616  Evidence of Jane Webster vol 95 p 8723:15 to 20 
 
617  Vol 154 pp 15,030 to 15,034 
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“Laat ek sommer begiin en vir u sê dit is uiters 

onwaarskynlik dat Libiese agente belang sal stel in plastiek 

badkamers vervaardigers.  ---  Ek het vir u ‘n verassing.  

Hulle het ‘n verblyfsertifikaat gekry op grond van daardie 

maatskappy, so dit was vir hulle lekker.”618

 

“En is dit u getuienis dat die prinsipale stel toe belang om 

Tub Master te koop sodat hulle verblyfreg kan kry in 

Florida.  --  Edele ek wil dit nou sê en ek weet nie hoe om 

dit te sê nie, maar u moet onthou dat hierdie mense is op, 

gedurig op die uitkyk vir geleenthede.  Enige 

inligtingsoffisier is besig om te kyk na ‘n opset wat hy dalk 

kan aanwend in die, in sy spesifieke bedryf en Tub Master 

was ideaal daarvoor.”619

 

366.3. We respectfully submit that it is highly improbable that a Libyan 

agent would seek to gain entry to the United States of America 

by investing in a company that manufactured bathroom 

sanitaryware. 

 

                                                                                                                                
 
618  Vol 154 p 15,030:17 to 20 
 
619  Vol 154 p 15,031:8 to 13 
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367. We submit that the TPD’s acceptance of the accused’s evidence regarding 

the financial principals was compounded by the considerations set out 

below. 

 

The failure to interrogate Buffham 
 

368. During November 2000, the state applied in terms of section 2 of the 

International Co-operation in Criminal Matters Act 75 of 1996 for a letter of 

request in order to obtain the evidence of Buffham in the United Kingdom. 

 

369. The state and the defence addressed the Court with regard to the 

application.620   

 

370. The essence of the state’s application was as follows. 

 

370.1. The state argued that Buffham was an important witness who 

could offer highly relevant testimony regarding counts 1, 4, 5, 6, 

7, 8 and 9.  The state made available to the TPD the minutes of 

an interrogation of Buffham by the OSEO.621  It was obvious that, 

if Buffham were to give testimony, there would have been 

serious contradictions between Buffham’s evidence and the 

accused’s version. It appeared furthermore that Buffham’s 

                                            
620  Addresses  vol 102  pp 9285 to 9300 
 
621  Judgment  vol 174 p 17,052:7 to 10 
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testimony would have been corroborated by documentary 

exhibits as well as the evidence of other witnesses.622 

 

370.2. The important aspects of Buffham’s evidence, which were 

anticipated by the state, revolved around the fact that it would 

have undermined the accused’s defence regarding the existence 

of the so-called financial principals. 

 

370.2.1. The accused testified during the trial that Buffham was 

an agent for the CBW-Mafia group consisting of the 

Intelligence Services of Libya, Russia and East 

Germany. Meetings of the CBW-Mafia group were held 

every third week.  The accused alleged that he was 

instructed by the CBW-Mafia to channel funds through 

Buffham’s account. The accused also alleged that 

Buffham was an employee of the financial principals. 

 

370.2.2. However the documentary evidence at the trial 

indicated that the accused had used Buffham’s account 

to channel project funds to the accused’s own 

accounts.  It indicated that the accused had utilised 

Buffham’s banking account to channel funds to 

specified WPW-accounts. The accused had deceived 

                                            
622  Vol 102  p 9296:27 to p 9297:2 
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the Defence Force by pretending that Buffham was the 

supplier of scientific equipment and that the funds 

therefore had to be transferred to Buffham’s account. 

The State contended that the accused had paid 

Buffham 1% commission for the use of the account.   

The state also alleged that the accused had 

endeavoured to obtain an interest in Buffham’s 

company, CSD, through Amfra. 

 

370.3. The evidence of Buffham was accordingly relevant to the 

defence regarding the existence of the financial principals. 

 

371. The TPD refused the application to issue a letter of request.623  It held that 

“the considerations against the issue of a letter of request by far outweigh 

the considerations in favour of it”.624   

 

372. We submit that the judgment of the TPD on this issue creates a perception 

of bias against the state for the following reasons. 

 

373. The TPD held that that Buffham’s evidence was “relevant” but not 

“necessary”.625  The reason for this was explained as follows: 

                                            
623  Judgment  vol 174 pp 17,049 to 17,062 
 
624  Judgment vol 174 p 17,062:1 to 2 
 
625  Judgment  vol 174 p 17,058:1 to 2;  p 17,061:21 
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“That the investment was made has been proved over and over 

and is not disputed by the accused.  The only question is if it was 

a genuine investment, as one expects Buffham will say, or a fake 

investment as is the contention of the accused….  When 

eventually it has to be decided if the investment may reasonably 

possibly have been a fake investment, the fact alone that Buffham 

denies it, will have limited, if any persuasive value.  That decision 

will have to be made on the evidence as a whole.”626

 

374. It is respectfully submitted that the TPD underestimated the possible 

relevance of Buffham’s evidence.  As the TPD itself went on to observe, 

there was a possibility that Buffham “may turn out to be such an 

impressive witness that the accused’s evidence can be rejected on the 

strength thereof”.627   

 

375. In dismissing the application, the TPD made a finding with regard to 

Buffham’s credibility without hearing his evidence. 

 

375.1. The TPD held that Buffham “has agendae of his own” and that “it 

will [not] be unfair to state that there exists a strong possibility 

                                            
626  Judgment  vol 174 p 17,058:8 to 16 
 
627  Judgment  vol 174 p 17,061:4 to 5 
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that Buffham, as a witness, will not be completely frank with the 

court”.628 

 

375.2. The TPD’s finding appeared to be based on allegations made by 

the defence during the cross-examination of state witnesses and 

during argument. For example, in the course of argument 

counsel for the accused stated as follows: 

“MNR CILLIERS: Soos u behaag. Edele so my respekvolle 

submissie is dat die geregtigheid sekerlik in die eerste plek 

vereis billikheid teenoor die beskuldigde, veral as dit ‘n 

staatsgetuie is wat nie sy samewerking wil gee nie. In 

hierdie verband meer so waar jy met ‘n oneerlike kêrel te 

doen het waar hy aanvanklik, en my geleerde kollega het 

vir u gelees hoekom sê hy hy wil nie kom nie, sy 

persoonlike veiligheid ...Maar u sit met ‘n, met respek prima 

facie oneerlike persoon in so verre hy sy redes verstrek oor 

waarom hy nie na Suid-Afrika kom nie.”629

 

375.3. Having refused the application to interrogate Buffham, the TPD 

nevertheless proceeded to assess Buffham as being a “wheeler 

and dealer” and a likely liar.  The Court’s conclusion appear from 

                                            
628  Judgment  vol 174 p 17,059:15 to 17 
 
629  Vol 102 p 9304:1 to 25 
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the following interchange in the course of argument at the end of 

the trial: 

“HOF: Ja Bhuffam was ‘n “wheeler and dealer” as jy al ooit 

een in jou lewe gesien het, dink ek, is dit nie? 

MNR ACKERMANN: U edele, ek gaan nie ‘n mening 

daaroor waag nie. Dit is een van die probleme wat die staat 

het. Hy word, hoe kan ek sê al amper beslis dat hy ‘n 

ongeloofwaardige persoon sal wees voordat hy nog kan ... 

(tussenbei) 

HOF: Absoluut. Ja, u en mnr Bouwer moet maar ‘n bietjie 

gaan kommessereer oor hierdie standpunt. Ek kan sien hy 

skud sy kop. 

MNR ACKERMANN: Ek moet vir u sê die staat is ook 

(onhoorbaar) dat gesê kan word die een aspek waaroor hy 

getuig het was oor ‘n bedrag geld. Hy kon ‘n verduideliking 

gee hoe dit plaasgevind het. Bhuffam het getuig in Brittanje 

voor die ... (tussenbei) 

HOF: Ja ek het dit gelees en dit het my nie beïndruk nie. 

Wat ek gelees het, sy getuienis-in-hoof was nie baie 

oortuigend nie. Ek weet nie of u dit oortuigend gevind het 

nie? 
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MNR ACKERMANN: Ja, u edele die staat het dit 

geloofwaardig gevind in die sin dat hy nie geweet wie 

Basson was nie, want dit stem presies ooreen. Sy getuienis 

is so identies soos Chu, Zimmer en Webster.”630

 

375.4. Simply put, the court pre-judged Buffham’s credibility and 

decided not to hear his evidence. The Court thereby deprived 

itself of an opportunity to evaluate: 

- the contents of Buffham’s evidence or his demeanour in 

court; 

- the extent to which Buffham’s evidence corresponded with 

the probabilities; 

- whether or not Buffham’s evidence was corroborated by 

other evidentiary material; or 

- the manner in which Buffham’s answered questions during 

evidence-in-chief and cross-examination. 

 

376. Having dismissed the application to interrogate Buffham, the TPD went on 

to make findings on the probabilities that might have been disturbed by 

Buffham’s evidence.  For example, the TPD found that the accused had 

met Buffham at an exhibition where Buffham exhibited his wares, and had 

only subsequently learned that Buffham was an agent of the CBW-Mafia.  

It was, with respect, highly improbable that the accused first met Buffham 

                                            
630  Argument on merits  vol 194  pp 19,065:20 to 19,066:12 
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whereafter he learnt at one of the CBW Mafia-meetings that Buffham was 

their agent.  The point emerges from the following interchange during 

argument: 

“MNR ACKERMANN: Nou kom hy en hy ry 2000 kilometer gaan 

hy na ‘n vergadering toe en dan sê die - jong sê hierdie CBO 

mafia: weet jy ons het ‘n man in Brittanje genaamd Bhuffam. Dan 

sê die beskuldigde: jis, toevallig. Ek ken daardie man. Die toeval 

in hierdie saak is altyd net te groot hoe dit gebeur. 

HOF: Maar wat maak dit nou onmoontlik, ek weet nie? 

MNR ACKERMANN: Toeval u edele. Die beskuldigde ontmoet vir 

Bhuffam, hy ken vir Bhuffam. Dan kom hy by die prinsipale uit.  

HOF: Maar dit is gemeensaak. Ek dink dat hulle gehoor het van 

Bhuffam, Lourens het dit ook al gehoor. Dit is ‘n feit soos ‘n koei. 

MNR ACKERMANN: Nee, u edele ons praat van hy het vir 

Bhuffam geken en toe daarna is hy op ‘n CBO vergadering. 

HOF: Ja, toe sê hulle maar Bhuffam is ons man. 

MNR ACKERMANN: Ja. 

HOF: Nou wat is fout daarmee? As Bhuffam besig is met hierdie 

soort van goed dan hoekom ... (tussenbei) 
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MNR ACKERMANN: Dit is toevallig. 

HOF: Ja, wel baie goed gebeur toevallig. 

MNR ACKERMANN: Dit is so, maar as die toevallighede te veel 

raak ... (tussenbei)”631

 

377. We respectfully submit that the TDP’s failure to grant the application to 

interrogate Buffham created a perception of bias against the state. 

 

The failure to call Murgham, Dreier and Regli 
 

378. Yusuf Murgham, Dieter Dreier and General Regli were important 

witnesses for the proper adjudication of the case. The state endeavoured 

to trace these witnesses but was unsuccessful in doing so. 

 

379. As a result of press-coverage of the accused’s testimony and cross-

examination, Dreier and Murgham made contact with the state during the 

trial and indicated that they were prepared to testify.  Regli contacted the 

prosecution and declared his willingness to testify after the state had 

closed its case. 

 

380. The state requested the Court to call these witnesses in terms of s 186 of 

the Criminal Procedure Act 51 of 1977. 

                                            
631  Vol 194  pp 19,063:18 to 19,064:11 
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380.1. Section 186 provides as follows: 

“The court may at any stage of criminal proceedings 

subpoena or cause to be subpoenaed any person as a 

witness at such proceedings, and the court shall so 

subpoena a witness or so cause a witness to be 

subpoenaed if the evidence of such witness appears to the 

court essential to the just decision of the case.” 

 

380.2. In Omar,632 the Court made the following comments regarding 

the predecessor of s 186: 

“As I read the section, it has exactly the opposite meaning - 

namely to see that substantial justice is done, to see that 

an innocent person is not punished and that a guilty man 

does not escape punishment. That is why the section is in 

the widest possible terms. If at any stage of the case the 

Judge thinks a witness ought to be called he may use his 

discretion to call a witness to give evidence, but when it 

appears that evidence is essential to the proper decision of 

the case then the Judge has no discretion - he must call the 

witness.” 

 

380.3. In Hlongwane633, the court stated as follows: 

                                            
632  R v Omar 1935 AD 230 
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“Once the evidence in question appears to be “essential to 

the just decision of the case”, the court is obliged to act 

under the section. When the evidence does not seem as 

crucial as that, it is merely empowered to do so. The power 

is a discretionary one, to be sure. By not applying his mind 

at all to the question whether he should use it, however, the 

magistrate failed to exercise the discretion entrusted to 

him.” 

 

380.4. The failure of a court fail to call an essential witness might lead 

to the setting aside of the proceedings:634 

 

381. The TPD dismissed the state’s application to call Murgham, Dreier and 

Regli.635  It held that the evidence of these witnesses was “nie noodsaaklik 

vir ‘n regverdige beregting van die saak nie”.636 

 

382. We respectfully submit that the court erred in dismissing the s 186 

application and that this created a perception of bias against the state.  

The evidence of these witnesses went to the core of the accused’s 

defence, i.e. the existence of the financial principals. It was essential for 

                                                                                                                                
633  S v Hlongwane 1982 (4 ) SA 321(N) at 323D to 324C 
 
634  S v Hlongwane 1982 (4 ) SA 321(N) at 323D to 324C 
 
635  Judgment  vol 174 pp 17,063 to 17,070 
 
636  Judgment vol 174 p 17,070:24 
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the fair adjudication of the case that these witnesses should have been 

called by the court.  The reasons for this are set out below. 

 

383. Regli.  

 

383.1. General Regli was originally not prepared to testify, but changed 

his mind after the state’s case had been closed. 

 

383.2. Regli was an important witness for the following reasons. 

 

383.2.1. His testimony was essential with regard to the 

accused’s defence on counts 18 and 19. The accused 

alleged that he and Regli were involved in a 

“gesamentlike waarborg-rekening”. 

 

383.2.2. The accused alleged that Regli requested the accused 

to have combined transactions with the Russians and 

Croatians (counts 18 and 19).637 

 

383.2.3. The accused alleged that Regli was responsible for the 

founding of the “gesamentlike verdeelbare waarborg 

rekening” at a Swiss bank (counts 18 and 19). 

 

                                            
637  Judgment  vol 181 p 17,783:1284 
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383.2.4. The accused alleged that Regli came to South Africa at 

the accused’s request in order to explain the situation 

to Knobel.638 

 

383.2.5. The accused also alleged that Regli was representing 

the Swiss authorities. 

 

383.2.6. According to the accused, Regli managed a banking 

account on the accused’s behalf. 

 

384. Murgham. 

 

384.1. The state was originally under the impression that Murgham was 

a witness for the defence and that the defence had consulted 

with him.  The impression was created by the defence’s cross-

examination of Pienaar.  Counsel for the accused stated as 

follows during his cross-examination of Pienaar: 

“CILLIERS:  Want ek gaan nou aan u stel dat hierdie 

hoenderboer van Zimbabwe het, en ek gaan nie vir u nou 

die presiese datum kan gee nie, dit was aan die einde van 

die jaar 1999, het hy spesiaal Suid-Afrika toe gekom om 

                                            
638  Judgment  vol 186 p 18,244:1963 
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met my te kom konsulteer, met my en dr Basson.  Weet u 

daarvan? --- Nee, ek weet nie daarvan nie.”639

 

384.2. The defence failed to call Murgham to testify.  Murgham then 

approached the state through Pienaar and indicated his 

willingness to testify. 

 

384.3. Murgham was an essential witness for the following reasons: 

 

384.3.1. Murgham could give necessary and relevant evidence 

regarding the existence of the financial principals as 

well as the WPW and Wisdom Group of companies. 

 

384.3.2. According to the accused, he knew Murgham long 

before the alleged introduction by Pienaar.640 

 

384.3.3. The TPD came to the conclusion that there could have 

been prior meetings between the accused and 

Murgham, because the state only relied on the 

evidence of Pienaar.641 

 

                                            
639  Vol 101  p 9231:22 to 26 
 
640  Judgment  vol 178 p 17,481:711 
 
641  Judgment  vol 186  p 18,305:2087 
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384.3.4. According to the accused, Murgham was an important 

representative of the Libyan financial principals in 

South Africa. 

 

384.3.5. According to the accused, the visit together with 

Murgham, Pienaar and the ambassador’s son was not 

his first visit to Libya.642 

 

385. Dreier. 

 

385.1. Dreier was traced by the Swiss media and indicated during 

September 2001 that he was prepared to testify for the State. 

 

385.2. Dreier was an important witness for of the following reasons: 

 

385.2.1. According to the accused, Dreier was part of the CBW-

Mafia and the head of the financial principals.643 

 

385.2.2. Dreier had met Webster in Orlando.644 

 

                                            
642  Judgment  vol 178 p 17,475:709 
 
643  Judgment  vol 181 p 17,761:1260 
 
644  Judgment  vol 178 p 17,398:571 
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385.2.3. According to the accused, Dreier was present when 

Chu allegedly handed the peptide to him at the Hotel 

International in Basel (count 13).645 

 

385.2.4. The accused alleged that he, Chu and Dreier were 

together in the USA regarding the formation of 

Medchem Forschungs.646 

 

385.2.5. According to the accused, Dreier wanted certain 

facilities in Luxembourg.647 

 

385.2.6. The accused alleged that Dreier referred him to certain 

people with the purpose of establishing Speskop-

laboratory.648 

 

385.2.7. According to the accused, Chu was Dreier’s 

employee.649 

 

385.2.8. The accused alleged that the company Medchem 

Forschungs was founded at Dreier’s request.650 

                                            
645  Judgment vol 178 p 17,428:618 
 
646  Judgment vol 178 p 17,426:616 
 
647  Judgment vol 181 p 17,754:1250 
 
648  Judgment vol 181 p 17,755:1253 
 
649  Judgment  vol 181 p 17,762:1261 
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385.2.9. The accused thought that Dreier was the principal to 

whom he (the accused) spoke regarding the CAMS 

(counts 3 and 4). Dreier also knew Jacomet and 

Buffham.651 

 

385.2.10. Dreier was one of the principals who gave 

instructions.652 

 

385.2.11. According to the accused, CSD was founded on the 

orders of Dreier.653 

 

385.2.12. According to the accused, it could have been Dreier 

who requested him to buy a condominium in the USA 

for the financial principals (i.e. the Herlewing 

property).654 

 

                                                                                                                                
 
650  Judgment  vol 181 p 17,773:1265 
 
651  Judgment  vol 181 p 17,803:1301 
 
652  Judgment vol 181 p 17804:1302 
 
653  Judgment vol 181 p 17,807:1306 
 
654  Judgment vol 181 p 17,816:1314 
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385.2.13. The accused thought that it could have been Dreier 

who requested him to acquire a townhouse in 

Lynnwood to serve as lodgings for the principals.655 

 

385.2.14. The accused testified that Dreier instructed him 

regarding the structuring of payments to Buffham and 

that Buffham could leave 1% of the funds in his 

account. 

 

385.2.15. The accused testified that Dreier was one of the 

persons who assisted him in the process of acquiring 

the peptide synthesizer.656 

 

386. In dismissing the s 186 application, we respectfully submit that the TPD 

erred for the following reasons and that this created a perception of bias 

against the state. 

 

387. First: the TPD found that Dreier, Murgham and Regli were not essential 

witnesses.  We submit that this was incorrect.  The evidence of these 

three witnesses went to a fundamental aspect of the accused’s defence, 

namely that he had acted on the instructions of the financial principals.  

The TPD observed in its judgment on the s 186 application that it had 

                                            
655  Judgment vol 182  p 17,832:1326 
 
656  Judgment vol 182 p 17,923:1396 
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been the accused’s defence throughout the trial that he had assisted the 

Libyan, East-German and Russian principals to launder money.657  

Moreover, the TPD accepted for the sake of argument that Dreier had (in 

the course of an interview with the Swiss media) denied that he was one 

of the accused’s financial principals or a member of the East-German 

secret service.658  On the basis of this assumption, the TPD’s finding that 

the evidence of Dreier was not “necessary” was, with respect, clearly 

wrong. 

 

388. Second: the TPD found that Murgham, Regli and Dreier would be 

unreliable witnesses. 

 

388.1. The TPD came to the unsubstantiated conclusion that it was 

improbable that these three witnesses would ever admit their 

involvement with the accused in the acquisition of military 

secrets and the evasion of sanctions. The TPD stated as follows: 

“Dit sal werklik groot naïwiteit verg om hulle getuienis op 

daardie aspek as geloofwaardig aan te merk. Dit is duidelik 

dat hierdie drie persone ook ongeveer in die posisie van 

Chu, Zimmer en die Websters is. Dit is baie onwaarskynlik 

dat as hulle saam met die beskuldigde by sanksie 

ontduiking en die verkryging van militêre geheime betrokke 

                                            
657  Judgment vol 174 p 17,067:13 to 15 
 
658  Judgment vol 174 pp 17,067:25 to 17,068:3 
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was dat hulle dit sal erken. Die gewig van ‘n ontkenning per 

se kan werklik nie veel werd wees nie... In my oordeel sal 

die waarde van dié drie here se getuienis nie groot wees 

nie.”659

 

388.2. Simply put, the TPD made credibility findings regarding 

Murgham, Regli and Dreier without hearing their evidence.  We 

respectfully submit that the TPD erred in refusing the section 186 

application on the basis of its unsubstantiated view that the 

witnesses might prove to be liars. 

 

389. Third: the TPD held that, if the evidence of Murgham, Regli and Dreier 

corroborated the accused’s version, then the state would argue that their 

evidence should be ignored.660  There was no basis for this finding. The 

TPD could not possibly know whether the evidence of Murgham, Regli and 

Dreier would support the state’s version or the accused’s version.  It was, 

with respect, erroneous to refuse the s 186 application merely because 

such evidence might in due course support the accused’s version. 

 

390. Fourth: the TPD held the case would be lengthened by at least a couple of 

months should the witnesses be called: 

                                            
659  Vol 174 p 17,070 
 
660  Judgment vol 174 p 17,070:15 to 18 
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“As daarby gevoeg word dat die toestaan van die aansoek 

waarskynlik sal veroorsaak dat hierdie saak wat reeds meer as 

twee jaar duur met nog minstens ‘n paar maande verleng sal word 

dan het ek geen huiwering om te sê dat daardie getuienis in my 

oordeel nie noodsaaklik is vir ‘n regverdige beregting van die saak 

nie.”661

“Die vertraging wat deur die toestaan van die aansoek veroorsaak 

sal word sal lank wees en boonop sal beide partye met reg 

aansoek kan doen vir heropening van hulle saak wat tot verdere 

vertragings mag lei.”662

There was however nothing to suggest that it would extend the trial by a 

few months if the witnesses were to be called. 

 

391. It is noteworthy that, during the state’s argument on the merits, the court 

expressed its interest in Murgham’s evidence and the motive for his visit to 

South Africa: 

“HOF: As ek dit nie kan verwerp dat Moerdan met hulle kom praat 

het nie, dan ... [tussenbei] 

MNR BOUWER: Waaroor u edele? 

                                            
661  Vol 174 p 17,070:20 to 23 
 
662  Vol 174 p 17,065:20 to 24 
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HOF: Wel, wat gestel is, is hy wou kom hoor tot watter mate sy 

betrokkenheid by projek Coast gaan tevoorskyn kom. 

MNR BOUWER: Dit is ontoelaatbare getuienis, u edele. Mnr 

Cilliers mag dit nie van die sybalie af sê nie. U kan nie enige 

waarde heg aan daardie stukkie nie. 

HOF: Ja nou maar goed. Hoekom sou Moerdan wou kom praat 

het met die beskuldigde? 

MNR BOUWER: Ek weet nie u edele, die staat .. [tussenbei] 

HOF: [Onduidelik - praat tegelyk] 

MNR BOUWER: Die staat wil bitter graag vir Moerdan hier gehad 

het. 

HOF: Ja. 

MNR BOUWER: Die staat het gevra dat hy moet kom getuig. Dit 

is van die hand gewys. 

HOF: Ja. 

MNR BOUWER: In daardie opsig edele, met respek, kan u nie - 

die enigste feit wat op rekord is, is daar was ‘n konsultasie met 

Moerdan. 
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HOF: Ja. 

MNR BOUWER: Dit is al getuienis wat voor u is. U kan, met 

respek, aan geen ander stertjies of wat gesê is enigsins enige 

waarde heg nie. 

HOF: Ja, maar ek kan wonder hoekom wou Moerdan hulle sien. 

MNR BOUWER: Dit is die staat se probleem, dat die beskuldigde, 

die regsverteenwoordiger sulke stellings van die sybalie af maak 

om u te laat wonder, want dit is ontoelaatbare getuienis wat ‘n 

voorsittende beampte laat wonder en dit is hoekom daar soveel 

gesag in ons Suid-Afrikaanse regstelsel is om nie “back dooring” 

toe te laat nie edele, want dit is niks anders as “back dooring” nie. 

HOF: EK het die woord nou hierso ontmoet, so verlede week, ek 

ken dit nie regtig nie. Maar ek verstaan nou. U sê kyk, ek moet - 

dit mag so wees, Moerdan was hier gewees, maar hoekom hy hier 

was, ek mag nie wonder nie. 

MNR BOUWER: U mag dit nie in ag neem in u uitspraak nie u 

edele. 

HOF: Hoekom nie? As hy hier was en hy het gepraat met daardie 

regsverteenwoordigers, is dit ‘n feit wat ek kan in ag neem. 

MNR BOUWER: Goed edele, en wat se afleiding gaan u maak? 
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HOF: Wel, ek gaan die afleiding maak dat hy was bekommerd. 

MNR BOUWER: Oor wat edele, oor sy projek Coast? U sien u 

edele .. [tussenbei] 

HOF: EK weet nie waaroor hy bekommerd was nie. As die 

beskuldigde sê hy is bekommerd oor Coast, dan kan ek dit maak. 

MNR BOUWER: Edele, mnr Ackermann het so 18 maande terug 

in hierdie verhoor gesê hy gaan nie weet wie hy moet 

kruisverhoor, mnr Cilliers of die beskuldigde. Dit word nou 

waarheid. 

HOF: Mm.”663

 

392. It bears emphasis that this interchange occurred in circumstances where 

the TPD had rejected the state’s application to have Murgham called as a 

witness in order to clarify the very issues that were now raised by the TPD. 

 

The accused’s contact with Libya 
 

393. The crux of the case against the accused on the fraud charges was 

whether the so-called financial principals existed.  This in turn hinged on 

the time when the accused first had contact with Libya. 

 

                                            
663  Vol 197 pp 19,344:17 to 19,346:10 



HEADS/BASSON 
06.10.04 

270

393.1. It was the state’s case that the accused first had contact with the 

Libyans after 1993. 

 

393.2. In contrast, the accused alleged that he had contact with the 

Libyans since 1986. 

 

394. The TPD found in favour of the accused on this issue.  It held as follows: 

“Ten spyte van ‘n argument deur mnr Ackermann, gegrond op 

Pienaar se getuienis, dat die beskuldigde eers met Libiërs te doen 

gekry het nadat hy Murgham in Botswana ontmoet het, kan dit nie 

uitgesluit word dat hy vroeëre onderhandelings met hulle gehad 

het nie. Dr Chu het getuig dat hy die beskuldigde met ‘n gehuurde 

vliegtuig na Gerba geneem het. Hy was vaag oor die tyd maar my 

indruk was dat dit voor 1993 geskied het. Zimmer het getuig dat 

daar Libiërs by die Tagell transaksie betrokke was. Dit was in 

1989. Gen. Knobel het getuig dat verkrygings uit Libië geskied 

het. Green het getuig dat een keer toe die Jetstar na Basel 

geneem is vir herstelwerk hulle via Tunisie na Basel is. Verder 

was mnr Ackermann baie ontsteld oor die geleentheid toe ‘n groep 

van die beskuldigde se familie en vriende saam met hom deur ‘n 

aantal Europese lande is. Die feit van die saak is dat hulle met ‘n 

veerboot na Tangiers is.”664

 

                                                                                                                                
 
664  Judgment vol 186 p 18,305:2087 
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395. The TPD stated that the accused’s version had been confirmed by the 

state witnesses referred to in this passage.  We respectfully submit that 

the evidence of these state witnesses did not establish that the accused 

had contact with the Libyans prior to 1993. We deal with the TPD’s 

findings in more detail below. 

 

396. Zimmer. 

 

396.1. The TPD held as follows: 

“Zimmer het getuig dat daar Libiërs by die Tagell transaksie 

betrokke was. Dit was 1989.”665

 

396.2. This was not correct.  In his evidence, Zimmer never mentioned 

that the Libyans were involved in the Tagell-transaction. 

 

396.3. Under cross-examination, the accused testified that neither the 

principals nor the Libyans were involved in this transaction.666 

 

396.4. There was no evidence on record to establish that the Libyans 

were involved in the Tagell-transaction in 1989. 

 

                                                                                                                                
 
665  Judgment  vol 186 p 18,305:17 to18 
 
666  The TPD’s summary of the accused’s evidence-in-chief can be found in vol 181  

p 17,773:1276 to 1277 
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397. Knobel. 

 

397.1. The TPD held as follows: 

“Genl. Knobel het getuig dat verkrygings uit Libië geskied 

het.”667

“Hy bevestig dat verkrygingsaksies geskied het vanuit 

lande van oor die hele wêreld. Dit het betrekking gehad op 

tegnologie, substanse, toerusting en inligting. Lande 

vanwaar verkrygings geskied het was Rusland, Tjeggo-

Slowakye, Kroasië, Libië, Sjina, Brittanje, Oos-Duitsland, 

VSA en Iran.”668

 

397.2. The correct position is that Knobel had testified that he was not 

aware of any acquisitions from Libya.  Knobel only became 

aware of the accused’s visits to Libya after the accused was 

placed on pension in 1993. 

 

397.3. Under cross-examination by counsel for the accused, Knobel 

testified as follows: 

“Q: Dit is veral insiggewend generaal as ‘n mens in ag 

sal  neem dat die verkrygingsaksies wat deur die projek 
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uitgevoer is oor die hele wêreld plaasgevind het. U was nou 

nie deurgaans bewus vanwaar nie maar sekerlik op hierdie 

stadium sal u ‘n mening daaroor kan uitspreek en ek gaan 

vir u ‘n paar lande noem. U kan net vir ons sê of u daarvan 

bewus was. Tegnologie substanse en uitrusting is bekom 

uit Rusland. Dra u kennis daarvan? 

A:  Ja ek dra kennis daarvan. 

Q: Tsjeggo-Slowakye? 

A: Ja ek kan nou nie aan ‘n spesifieke voorbeeld dink 

nie  maar ... (tussenbei) 

Q: Kroasië? 

A: Ja sekerlik. 

Q: Libië? 

A: Weer eens u edele is ek nie heeltemal seker van 

die,  van wat ons (tussenbei). 

Q: Ons sal by Libië netnou stilstaan generaal. Sjina?  

A: Ja dit is korrek. 

Q: Brittanje? 
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A: Ja. 

Q: Oos-Duitsland? 

A: Ja. 

Q: Die VSA? 

A: Ja. 

Q: Feitlik in elke land wat hierdie vermoë mee gewerk 

het,  jammer, ek nie genoem Iran spesifiek ook. 

A: Ja ek het, ek het gister daaroor getuig dat ek 

terugvoer  gehad het.” 669

 

397.4. It appears from the above extract that it was important for the 

cross-examiner to get Knobel to confirm Libya as a supplier. 

Knobel was however not certain about Libya, and was 

interrupted before he could complete his sentence. 

 

397.5. The following excerpt from Knobel’s cross-examination indicated 

that there were no acquisitions from Libya: 

“Generaal, ook net in die algemeen, is my instruksies dat 

die Libiërs ‘n baie baie belangrike rol gespeel het in hierdie 

verkrygingsaksies wat uitgevoer is tot voordeel van Project 
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Coast. Nou u het reeds vir sy edele gesê, so ek verwag nie 

van u om detail kennis te hê nie, dat u het nie geweet water 

lande daar by gekry word nie, u moes dit nie geweet het 

nie, u het nie geweet watter persone, watter betaalwyses 

etcetera nie, maar in die algemeen, is dit korrek dat u het 

geweet dat dr Basson het ‘n noue verbintenis met Libië?- - 

- U edele, dit het vir my eers duidelik geword in die tydperk 

nadat dr Basson op pensioen geplaas is en daar spesifiek 

het dit duidelik na vore gekom omdat in die eerste plek het 

hy nie die feit weggesteek dat hy Libië besoek nie.”670

 

397.6. Knobel’s answers indicate that he only became aware of the 

accused’s involvement with Libya after the accused had retired: 

“Nou weet u van enige besoek aan Libië voor daardie 

tydperk? As ek sê voor daardie tydperk, voor hy op 

pensioen geplaas is in Maart 1993? - - - Nee, ek kan nie sê 

dat ek van ‘n spesifieke besoek weet wat hy aan Libië 

gebring het nie. 

Weet u dat hy ‘n noue verbintenis gehad het met persone 

in Libië voor Maart 1993? - - - Ek het nie spesifiek kennis 

geneem daarvan nie. 
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Indien hy enige sulke noue kontakte sou hê, aan wie moes 

hy rapporteer ten opsigte van Libië? - - - U edele, die 

beskuldigde het nie aan ons rapporteer wie sy kontakte op 

die grond in enige van hierdie lande was nie. Ek het dit by 

herhaling nou al gesê. 

Nee, maar sou hy aan enige persoon moes meedeel ten 

opsigte, wat verbonde is aan die Projek dat hy wel hierdie 

kontakte met Libië het? - - - Ja, hy sou in die breë gesê het 

ek het nou daarin geslaag om heelwat kontakte op te bou 

in die Ooste en in die USSR en in Duitsland en Frankryk en 

in België en in Amerika. 

Nee, maar u laat nou die een waaroor ek vra, laat u nou uit. 

- - - Ek het reeds gesê dat ons aandag gevestig was op 

daardie lande wat Libië ingesluit het in 1989 en sekerlik het 

ons verwag dat hy hulle ook moet ... ek het toe vir u gesê 

ek dra nie spesifieke kennis van ‘n bepaalde besoek wat hy 

gebring het aan Libië nie.”671

 

397.7. In the course of re-examination, Knobel indicated that he was not 

aware of any visits by the accused to Libya before he was placed 

on pension in March 1993: 
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“Gee ons - Wanneer is nou later? - - - Dit is die  

sogenaamde Day Marsh wat plaasgevind het aan die einde 

van 1993. 

Nou weet u van enige besoeke aan Libië voor daardie  

tydperk?  As ek sê voor daardie tydperk, voor hy op 

pensioen geplaas is in Maart 1993. - - - Nee, ek kan nie sê 

dat ek van ‘n spesifieke besoek weet wat hy aan Libië 

gebring het nie.”672

 

397.8. On this issue, the accused testified as follows: 

“Het u generaal Knobel ingelig ten opsigte van Razak en al 

die kontakte? - - - Nee, nee. 

Het u generaal Knobel ingelig ten opsigte van Murgham? - 

- - Nee. 

Het u vir generaal Knobel ingelig ten opsigte van reise voor 

1993 na Libië? - - - Nee, dit was nie nodig nie. Hy wou nie 

weet nie. 

Het u vir generaal Knobel ingelig ten opsigte van hoe die 

aankope gedoen is wat Libië betrokke is? - - - Nee hy wou 

nie geweet het nie. 
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Het u vir hom vertel van die Libiese konneksie met Merton-

huis? - - - Nee, nie voor die tyd nie. Hy wou nie geweet het 

nie .... 

Dit is teruggerapporteer. Wat het u teruggerapporteer 

gedurende 1988 tot 993 ten opsigte van die Libiërs aan 

generaal Knobel? U skud u kop. - - - Niks indien enige iets.  

Dankie. - - - Dit was nie nodig nie, hy wou nie weet nie... 

Nou is generaal Knobel korrek indien hy getuig op bladsy 

1798- 

‘(V) Nou weet u van enige besoeke aan Libië voor 

daardie tyd? As ek sê voor daardie tyd, voor 

hy op pensioen geplaas is in Maart 1993? 

(A) Nee, ek kan nie sê dat ek van ‘n spesifieke 

besoek weet wat hy aan Libië gebring het nie. 

(V) Weet u dat hy noue verbintenis gehad het 

met persone in Libië voor Maart 1993? 

(A) Ek het nie spesifiek kennis geneem daarvan 

nie.’ 

 

Is daardie getuienis korrek? - - - Na my wete ja. Ek het hom 

nooit voorgelig nie.”673

                                            
673  Vol 138 pp 13,061:17 to 13,062:23 



HEADS/BASSON 
06.10.04 

279

 

397.9. It was accordingly common cause that Knobel was unaware of 

Libya and the principals. 

 

398. The European vacation. 

 

398.1. The TPD held as follows. 

“Verder was mnr Ackermann baie ontsteld oor die 

aangeleentheid toe ‘n groep van die beskuldigde se familie 

en vriende saam met hom deur ‘n aantal Europese lande 

is. Die feit van die saak is dat hulle met ‘n veerboot na 

Tangiërs is.”674

 

398.2. We respectfully submit that the fact that a group of tourists who 

were on holiday in Spain went on a daytrip by “veerboot” to 

Morocco, does not corroborate the allegation that the accused 

had contact with the Libyans. 

 

399. Pienaar. 

 

399.1. The TPD held as follows: 

“Ten spyte van ‘n argument deur mnr Ackermann gegrond 

op Pienaar se getuienis dat die beskuldigde eers met Libië 
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te doen gekry het nadat hy Murgham in Botswana ontmoet 

het, kan dit nie uitgesluit word dat hy vroeëre 

onderhandelings met hulle gehad het nie.”675

 

399.2. The state’s argument was not based on Pienaar’s evidence.  It 

was based on various pieces of evidence which corroborated 

Pienaar’s testimony.  For example, the answers furnished by the 

Defence Force to a Parliamentary committee indicated that the 

accused had no contact with Libya  prior to 1993. 

 

399.2.1. The relevant questions were these: 

“15. What role did Dr. Wouter Basson play in 

Project Coast? 

16. On what dates did Dr. Wouter Basson visit 

Libya? 

17. For what purpose did Dr. Wouter Basson visit 

Libya? 

18. During his visit to Libya, did Dr. Wouter 

Basson meet with  Colonel Gaddafi?”676

 

399.2.2. The answers furnished were as follows: 

“Question 15: Dr Wouter Basson was the 

Project Officer. 
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Questions 16 to 18: At the time of his visits to Libya 

dr. Basson was not employed by the SADF.  He 

visited Libya as a private citizen.  He was not there 

on SADF business and such  the SADF has no 

knowledge of the purpose of his visits and whom he 

may have met whilst there.”677

 

399.3. In this context, the TPD’s summary of Engelbrecht’s evidence 

acquires a particular importance. 

 

399.3.1. Engelbrecht was the head of the counterespionage 

section of National Intelligence. 

 

399.3.2. Engelbrecht’s evidence-in-chief was as follows: 

“Nou volgens die inligting wat u gehad het wie was 

op hierdie  vliegtuig? - - - Ek kan uiteraard nie al die 

detail onthou nie, maar wel dat dr Basson een van 

die passasiers was sowel as Sol Pienaar. So ook, 

die vlieëniers dink ek was Cummings en Colyn, as 

ek reg onthou, maar ek kan nie meer name onthou 

nie. 
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En van watter jaar praat ons nou? - - - Ek dink dit is 

1992. 

Voor sy ontslag uit die weermag of na sy ontslag? - - 

- Nee, dit is na sy ontslag. 

Na sy ontslag gewees? - - - Na sy ontslag.  

Kan ek u die datum gee. Die beskuldigde is ontslaan 

Maart, as e k sê ontslaan, op pensioen geplaas in 

Maart 1993. So was dit nou voor of na dit? - - - Die 

datum wat ek onthou was sy ontslag uit die 

weermag of afdanking, Desember 1992. Die tydperk 

wanneer hy verlaat het, die weermag dan nou 

verlaat het as gepensioneer sal ek nie kan onthou 

nie. Die tydperk waarvan ons praat is ongeveer 

middel 1992. Ek kan ongelukkig nie die datum 

onthou nie.”678

 

399.3.3. During cross-examination, Engelbrecht made it clear 

that the trip had occurred after the accused’s 

discharge: 

“Hierdie ondervraging van u van Dr Basson, 

verstaan ek  u reg dit het in 1994 plaasgevind of 
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kom ek stel dit aan u, miskien is sy herinnering beter 

as u s’n, Januarie 1994? - - - Dit is moontlik. 

Die vlug wat u opgetel het na Libië van dr Basson en 

Sol  wanneer was dit? Dit is nou na Libië toe, kan u 

onthou wanneer dit was? - - - Dit was die vorige jaar 

gewees. Dit was in 1993 gewees. U edele, daar het 

‘n redelike tydperk verloop vandat die inligting oor 

die vlug ingesamel is voordat ons die gesprek met dr 

Basson gevoer het. Hy was uitstedig gewees en hy 

was vir ‘n geruime tyd nie bereikbaar gewees nie. 

HOF: Ekskuus, ek het nou nie gehoor nie. Het u 

gestel  wanneer ... (tussenbei) 

MNR CILLIERS: Ek het vir hom gevra wanneer hy 

sê en  hy sê dit was in 1993 en hy sê ook daar het ‘n 

tydjie verloop. - - - Dit kan maklik die beste tyd van ‘n 

jaar wees. Ek weet nie, dit was ‘n geruime tyd 

gewees as gevolg van sy onbeskikbaarheid.”679

 

399.3.4. The TPD erred in its summary of Engelbrecht’s cross-

examination regarding the critical aspect of the date on 

which the flight occurred.  The TPD stated as follows: 
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“Gedurende kruisverhoor het dit geblyk dat 

Nasionale  Intelligensie geen detail kennis van Coast 

gehad het nie. Hy kan nie sê hoe deeglik die SAW 

Nasionale Intelligensie ingelig het oor projek Coast 

nie. Hy vermoed dat die DG kennis gehad het. Hy 

gee toe dat tot in 1994 Nasionale Intelligensie nie 

“gebrief” is nie. Dit word aan hom gestel dat by 

omtrent 1991 die Amerikaners vir Nasionale 

Intelligensie in kennis gestel het dat die beskuldigde 

Libië besoek het en dat hulle dit opgetel het weens 

sy vliegtuigritte na Gerba. Hulle het gedink dat 

Murgham in die Libiese intelligensiediens is. Sy 

bewegings was nie die van ‘n normale 

parfuumhandelaar nie. Hulle gesprek met die 

beskuldigde was in die begin van 1994 maar die 

vlug na Libië was lank voor dit. Murgham was in die 

verwelkomingsparty vir president Mandela se 

ontvangs in Libië. Hy kan nie ontken dat die 

beskuldigde later breedvoerige inligting gegee het 

oor die Libiese CBO vermoë nie. Dit is so dat daar 

gesprekke was met die Amerikaners en die Engelse. 

Dit het gegaan oor die Suid-Afrikaanse vermoë. Sy 



HEADS/BASSON 
06.10.04 

285

inligting is dat hulle beïndruk was met die Suid-

Afrikaanse vermoë.”680

   It is not correct that the flight occurred “lank voor dit”. 

 

400. We respectfully submit that the cumulative effect of these incorrect factual 

findings was to create a perception that the TPD was biased against the 

state. 

 

Curtailing the cross-examination of the accused 
 

401. The crux of the accused’s defence to the fraud charges was the existence 

of the financial principals.  In cross-examination, the state attempted to 

establish that this was a recent fabrication by confronting the accused with 

the fact that he had not divulged the existence of the financial principals 

during the first bail application. 

 

402. The TPD curtailed the efforts of the cross-examiner in the following 

respects. 

 

402.1. The TPD asked counsel for the state whether it was necessary 

again to put a question to the accused concerning his answers 

given at the bail application.681 
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402.2. The TPD suggested to counsel for the state that he should tell 

the accused what his answer was at the bail hearing.682 

 

402.3. The TPD suggested to counsel for the state that the accused 

should be entitled to read the documents before he was cross-

examined. 

“HOF:  Ja, mnr Ackermann, wat sê u?  Daardie 

borgaansoek was vier jaar gelede.  U haal stukkies uit dit 

aan.  Is die getuie nie geregtig om daaroor wat u wil 

kruisverhoor te lees, dan vat hy dit en dan kan u hom vra 

daaroor nie? 

MNR ACKERMANN:  Edele, met alle respek, soos dit blyk 

ken dr Basson die oorkonde uit sy kop uit, want hy het glad 

sy volgende lyntjie geken.”683

 

402.4. Finally, the TPD suggested to counsel for the state that he was 

leading the accused into an ambush: 

“HOF:  Nou maar goed, dan dink ek as u nou wil aangaan 

met hierdie kruisverhoor oor daardie aspek plaas die ding 

voor die getuie sodat hy kan kyk daarna en u kan 
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antwoord.  Want u is besig met kruisverhoor, u is besig 

om hom in ‘n hinderlaag te lei elke keer. 

MNR ACKERMANN:  Ja, Edele, ek dink dit is die doel van 

kruisverhoor.”684

 

402.5. The TPD’s allegation that counsel for the state was leading the 

accused into an “ambush” created a perception that the TPD 

was biased against the state. 

 

Jane Webster’s knowledge of the accused’s ties with the SADF 
 

403. An issue in the trial was whether Jane Webster was aware of the fact that 

the accused was employed by (or attached to) the SADF. 

 

404. The contention of the state was that the evidence established 

overwhelmingly that Jane Webster was not aware of this fact.  The state 

had drafted heads of argument which fully covered this aspect.  Before the 

state could address the court on this aspect in the course of argument, 

however, Hartzenberg J made the following statement regarding Jane 

Webster: 

“HOF:  Sy het geweet sy en haar man help die Suid-Afrikaanse 

Weermag, sy het dit baie goed geweet. 
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MNR ACKERMANN:  Edele is dit u bevinding? 

HOF:  Ek gaan dit bevind, dit belowe ek jou.”685

 

405. This remark by the TPD cannot be interpreted as a prima facie 

assessment.  On the contrary, the perception was created that the TPD 

was not open to any persuasion to the contrary. 

 

406. The statement by the TPD was not supported by the evidence.  It was 

common cause that Jane Webster was not aware of the fact that the 

accused had any ties with the SA Defence Force. 

 

406.1. In the course of examination in chief, Jane Webster testified as 

follows: 

“Q: And what was the purpose of the trip to Cayman 

Islands? 

A: For David to meet Dr. Basson. 

Q: And as – what was Dr. Basson introduced to you 

as?  Who  was he? 

A: A cardiologist from South Africa. 
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Q: Did you know that he had any ties with the military in 

South Africa? 

A: No.”686

 

406.2. In the course of cross-examination, Jane Webster testified as 

follows: 

“Q: Was there, at any stage, any mention made of the 

military? 

A: I believe we talked about the fact that Wouter was 

ex-military and David was, also.  And Wouter had 

been in Angola, David had been in Vietnam.  And 

there were various --- it was very similar conditions 

and – 

Q: You mention now that you believe that’s what was 

said.   Have you got a recollection of what was said 

or are you speculating now to the contents of that 

discussion? 

A: I’m just trying to remember if it was on that meeting 

that we discussed Angola or not.  I’m 99 percent 

sure. 
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Q: But do I understand you correctly that the fact that 

Dr. Basson had ties with the military was, in fact, 

discussed? 

A: Yes.  That he was retired ex-military. 

Q: Retired ex-military? 

A; Uh-huh (affirmative). 

Q: Did you at any later stage or later point, did it 

become known to you that he was, in fact, 

permanent member of the South African Defense 

Force? 

A: No idea. 

Q: Was that never conveyed to you by anyone? 

A: Never. 

Q: Right up to this stage? 

A: I think the state is telling us that, but I still don’t know 

that for a fact.  Wouter has never told me that.”687
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A: Well, in the sense of, it was for - - so it was like a 

corporate  secret.  I mean, it wasn’t military or 

anything like that.  It was strictly to do research for 

AIDS. 

Q: Well, what would you say is the difference between, 

for example, a corporate secret and a military 

secret?  They could have been doing it under the 

corporate veil for the military, not so? 

A: But because nobody was in the military, I had - - why 

would I associate military?  Everybody was ex-

military. 

Q: Well, all of those people? 

A: Well, I didn’t know if all of them are ex-military. 

Q: Had - - let’s not say all of them, but Basson, 

Swanepoel, Mijburgh, all of them, or at least the 

three of them, was in the employment of the South 

African Defense Force at the time, during the whole 

period of time. 

A: How would I know that?”688

                                                                                                                                
 
688  Vol 95  pp 8785:7 to 8786:2 
 



HEADS/BASSON 
06.10.04 

292

 

406.3. The accused testified under cross-examination that Jane 

Webster had no knowledge of his ties with the SA Defence 

Force. 

“Is dit nie korrek dat die beeld wat u tot laat aan Jane 

Webster ook uitgedra het is dat u ‘n navorser is en 

produkte ontwikkel en verkoop het nie? --- Dit was sekerlik 

die beeld vir wêreld, ja.  Hoe anders gaan ek doen wat ek 

moet doen? 

Ja, maar ons weet nou mos dat Webster weet wat die 

werklikheid is. - - - Stel u Webster gelyk aan Jane 

Webster? 

Nee. – O!  Want sy het nie geweet nie, na my wete nie. 

Ja dit is korrek, sy het nie geweet nie. - - - Ek het haar nooit 

gesê nie.  Ek sal ook nie.”689

 

407. There was no basis for the TPD’s statement that Jane Webster was fully 

aware that the accused had ties with the Defence Force.  The TPD’s 

statement that it was going to make such a finding contravened the well-

established rule that presiding officers “determining the issues in criminal 

cases should keep an open mind … until the final conclusion of the case” 
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and that they must “particularly be careful that nothing which they do or 

say may suggest that they have closed their minds to any question in the 

case.”690  We respectfully submit that the failure of the TPD to observe this 

rule created a perception that it was biased against the state. 

 

Assessment of the evidence 
 

408. The main judgment of the TPD spends much time assessing the evidence 

given at the trial.  Several of those assessments are inaccurate. For 

present purposes, we will focus only on two aspects.  The first concerns 

the TPD’s assessment of the evidence of the accused.  The second 

concerns the TPD’s assessment of the evidence of Knobel. 

 

409. The TPD’s evaluation of the evidence of the accused. 

 

409.1. The judgment begins by summarising all of the evidence 

adduced, including the evidence of the accused.  The TPD 

explained how it had gone about its task as follows: 

“Soos met die ander getuienis het ek ook die beskuldigde 

se getuienis elke aand opgesom deur dit te dikteer en te 

laat tik.”691
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409.2. When it assessed the evidence of the state witnesses, the TPD 

had regard to their evidence-in-chief as well as their cross-

examination.692 In many cases, the summary of the cross-

examination of state witnesses had the effect of neutralising their 

evidence-in-chief. 

 

409.3. The TPD summarised the accused’s evidence at one point in the 

judgment693 and evaluated the accused’s evidence at another.694 

In doing so, the TPD omitted to make any reference to the cross-

examination of the accused.  Despite the fact that the accused 

had been cross-examined for 33 days, the TPD did not evaluate 

the effect of such cross-examination on the version of the 

accused.  This stands in stark contrast to the manner in which 

the court evaluated the cross-examination of the state witness. 

 

410. The TPD’s evaluation of Knobel’s evidence. 

 

410.1. The TPD summarised and evaluated Knobel’s evidence at 

several places in the main judgment.695  We draw attention to 

five aspects of the TPD’s evaluation that served to create a 

perception of bias against the state. 
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410.2. First: the object of the defence’s cross-examination of Knobel 

was to elicit concessions from him on matters which had been 

put to him.  During re-examination by the state, it was 

established that the source of the information on which the 

concessions had been based was the accused himself. These 

concessions were accordingly of no probative value since the re-

examination established: 

- that Knobel had no first-hand knowledge of the activities of 

Project Coast; 

- that Knobel accepted the ipse dixit of the accused 

pertaining to the activities of Project Coast. 

The re-examination by the state of Knobel was nevertheless 

ignored by the TPD in its judgment.  The TPD simply stated as 

follows: 

“Die herverhoor van die getuie was basies daarop gemik 

om  toegewings wat hy in kruisverhoor gemaak het te 

ontsenu en het soms baie na kruisverhoor geluyk.  Daar 

het nie veel nuwe aspekte na vore gekom nie.”696
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410.3. Second: Knobel testified that he did not think that the accused 

was depicted in any of the photos which were handed to him by 

the accused regarding Valapjur: 

“Wie het dit so aan u voorgehou - - - Die projekoffisier.   

Verskyn die beskuldigde op enige van hierdie foto’s? - - - 

Nee, dit dink ek nie.”697

The TPD nevertheless held that Knobel had confirmed that he did 

indeed see a photo of the accused at Valapjur: 

“Hy bevestig dat daar inderdaad projektielstukke was en 

dat hy ‘n foto van die beskuldigde by Valapjar gesien 

het.”698

 

410.4. Third: Knobel testified during cross-examination that he was not 

aware of the fact that certain Special Branch members received 

Rolex watches: 

“Om u ‘n voorbeeld te noem wat miskien al in hierdie hof ter 

sprake was, op ‘n stadium in die laat sewentigerjare was 

die horlosie toereiking of uitgif aan ‘n Spesmagtesoldaat 

was ‘n Rolex-horlosie. - - - Ja, ek dra daar geen kennis van 

nie.  Ek is jammer.”699
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The TPD nevertheless summarised the evidence of Knobel as 

though it was an accepted fact that Special Branch operators 

were issued with Rolex watches: 

“Dit is so dat Spesmagte operateurs uitgereik is met Rolex 

horlosies en dat die enigste uitkenning van Corrie 

Meerholz, nadat hy verongeluk het, die uitreikingsnommer 

van sy Rolex horlosie was.”700

 

410.5. Fourth: Knobel testified that he had no knowledge of the 

donation of protective clothing to Unita during the late 1980’s or 

any transactions with the Iraqis regarding the sale of protective 

clothing: 

“Nou my instruksies, generaal, is dat in die lig van al hierdie 

faktore daar toe nie verder gegaan is met die verspreiding 

van hierdie beskermde klerasie nie.  Dit is die geskenkte 

beskermde klerasie. - - - Ja, ek het nou reeds gesê ek dra 

nie kennis of ek kan dit nie in herinnering roep nie.  So ek 

kan nie ... (tussenbei) 

Ek stel dit maar net aan u om ‘n logiese weergawe te stel. - 

- - Ja. 

En dat hierdie klerasie inderdaad dan deur die skenkers, en 

ons sal by hulle kom, weer teruggeneem is vir verkoop 

                                            
700  Vol 175  p 17,156:3 to 4 
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daarvan waarskynlik, dr Basson is nie baie seker nie, maar 

sy indruk was dit wat hy daarmee te doen gehad het, dat dit 

aan die Irakese verkoop is. - - - Ek dra geen kennis 

daarvan nie, u edele.”701

  The TPD nevertheless summarised Knobel’s evidence as follows: 

“Hy bevestig dat daar wel militêre hulp aan Unita verleen is  

en dat dit later, nadat die Russe en Kubane onttrek het, 

gestaak is en daar net voedsel en medikasie verskaf is.  

Daar is toe nie verder gegaan met die verskaffing van die 

klere nie.  Hy gee toe dat dit aan die Iranese verkoop kon 

gewees het.  Dit is verder aan hom gestel dat die skenkers, 

wat dit ook weer teruggeneem het, persone is wat dmv. 

Webster gewerk het.”702

 

410.6. Fifth: Knobel testified as follows: 

“MNR CILLIERS:  Nou onder die omstandighede soos ons 

dit nou geskets het, generaal, het die staat dan die 

antwoorde geneem wat dan nou verskaf is deur u en met 

behulp van die beskuldigde en ander persone en dan het 

hulle daardie antwoorde gaan navors en getuies sien ten 

einde te kyk of daardie antwoord waar is en of hulle dit kan 

                                                                                                                                
 
701  Vol 17  p 1596:1 to 14 
 
702  Judgment  vol 175 p 17,154:18 to 21 
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weerlê byvoorbeeld daar is vir u gevra wat is met hierdie 

geld gedoen.  Dan is daar gesê ons het CAMs gekoop 

daarmee.  Ons het dit gekoop deur bemiddeling van 

Buffham.  Dan het die staat se metodiek was om dan na 

mnr Buffham toe te gaan en te vra het jy CAMs verkoop vir 

hierdie transaksie.  As mnr Buffham sê nee, hy het nie, hy 

ontken dit, dan is daar ‘n klagte gelê? - - - U edele, ek weet 

nie presies hoe die staat te werk gegaan het om die 

klagstaat saam te stel nie. 

HOF:  Die advokaat maak die afleiding, hy kyk na die goed 

en hy kyk na die antwoorde wat u gegee het en hy sê die 

afleiding wat hy maak is dit. Kan u kommentaar lewer, wel 

u kommentaar is u weet nie. - - - Ek weet nie eintlik regtig 

nie, u edele. 

MNR CILLIERS:  Blyk dit vir u die proses te wees wat 

gevolg is? --- Dit lyk so.”703

 

410.7. It is clear from the above that Knobel stated that he was unaware 

of the methodology used by the state in the formulation of the 

charge sheet. The TPD nevertheless found as follows: 

“Hy gee toe dat die staat se benadering skynbaar was om 

die antwoorde wat aan KEEM verskaf is te neem en te 

                                            
703  Vol 14  pp 1319 to 1320:17 
 



HEADS/BASSON 
06.10.04 

300

kontroleer deur byvoorbeeld onderhoude te voer met 

mense soos Buffham, Zimmer, Heyndrycz en Webster en 

dokumente na te gaan.  Indien daar verskille was is die 

beskuldigde aangekla.”704

 

Conspiracy to murder Dullah Omar 
 

411. We respectfully submit that many of the findings in the main judgment are 

incorrect, and that the pattern is sufficiently consistent to create a 

perception that the TPD was biased against the state.  We will focus on 

charge 60 in order to illustrate this. 

 

412. Charge 60 alleged that the accused had conspired to murder Dullah Omar  

by substituting Omar’s heart medicine with a poison.705 

 

413. The TPD discharged the accused on charge 60 at the end of the state’s 

case.  It did so in the face of the following evidence. 

 

414. The evidence of Abraham “Slang” Van Zyl.706 

                                           

 

 
704  Vol 175  p 17,132:106 
  
705  Indictment  vol 3 p 245 charge 60 
 
706 Vol 111 pp 10,149 to 10,177.  See also the discussion of Van Zyl’s evidence in the 

judgment:  vol 179 pp 17,591 to 17,595:934 
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414.1. This former policeman was a member of the CCB.   It was 

common cause that he was involved in a project within the CCB 

to kill Omar.  The original plan was to shoot Omar at his home. 

Because Van Zyl’s co-worker “Peaches” Gordon could not bring 

this plan to conclusion and because Omar fell sick, there was a 

modification to the original plan.   It was decided that samples of 

Omar’s heart pills would be obtained and that these would be 

substituted with a lethal dose to kill Omar.707 

 

414.2. Pills were given to Van Zyl, who handed them to the structures of 

the CCB to execute the plan. At a later stage, Van Zyl was 

handed powder in lieu of the pills. On 13 September 1989, Van 

Zyl flew to Cape Town and handed the powder to his co-worker 

for the final execution of the plan to kill Omar.  The powder would 

have had the effect of inducing Omar to have a heart attack.708 

 

415. The evidence of Dr Immelman.709 

 

415.1. Dr Immelman was a founder member and director of Roodeplaat 

Research Laboratories (“RRL”).710  This was an institution which 

                                            
707 Vol 111  pp 10,160 to 10161; Judgment  vol 179  p 17,593:929 
 
708  Vol 111  p 10,162 
 
709 Vol 118  pp 10,768 to 10.953.  See also discussion of Immelman’s evidence in the 

Judgment  vol 180 pp 17,623 to 17,638:1018 
 
710 See Judgment vol 180 p 17,624:991 
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fell under the control of the accused, who had the final say about 

its activities.711  The institution had the capacity to manufacture 

poisons and chemicals and did indeed manufacture these on a 

small scale.  Some of these toxins were mixed into everyday 

articles such as shampoo, cold drink and tooth paste.   Some of 

the toxins were given to the accused by Dr Immelman.   Dr 

Immelman was in control of the poison section of RRL. 

 

415.2. In 1985 the accused instructed personnel at RRL to devise plans 

and defences in order to poison and defend VIPs.712  A number 

of ways to poison people were devised and researched.713   

 

415.3. The accused instructed Dr Immelman to meet clandestinely with 

operators.  Dr Immelman in due course met with two groups of 

people.  The one group was the security police and the other 

group was the CCB.   On instructions from the accused, Dr 

Immelman met on a number of occasions with “Chris”, “Gert” and 

“Manie” representing the former group and he also met with one 

“Koos” (Mr R) representing the latter group.714   These people 

would state their requirements and Dr Immelman would then 

                                            
711  Vol 118  p 10,779:11 to 13 
 
712 Vol 118  p 10,781:1 to 13; Judgment vol 180 p 17,625:994 
 
713 Vol 118 p 10,781:23 to 30; Judgment vol 180 p 17,633:1010 
 
714  Vol 118 pp 10,811:11 to 10,812:30 
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provide the substances they required.   Dr Immelman kept a list 

of the toxins that he provided to outside people.715 

 

415.4. Dr Immelman was requested to manufacture some pills with a 

heart medicine known as Digoksien.  He was unable to 

manufacture pills with a dosage of Digoksien that would be 

lethal.716  In place of the pills he provided Digoksien powder that 

was handed to Koos/Mr R on 13 September 1989.717 

 

415.5. Dr Immelman emphasized repeatedly that he would not have 

met these people if he had not been instructed by the accused to 

do so.  He also indicated that he would not have supplied them 

with substances if the accused had not agreed that he should do 

so. 

 

415.6. It is clear from the list he kept that Dr Immelman provided 

Digoksien powder to Mr R on 13 September 1989.718  This 

corresponds with the evidence of Van Zyl that he received the 

powder from the CCB-structures on this date and passed it on to 

his co-worker for the final execution of the plan to kill Omar. 

 

                                            
715 Exhibit 63B  vol 131 pp 12,173 to 12,175 
 
716  Vol 118  pp 10,821:20 to 10,822:16 
 
717  Vol 118  p 10,822:18 to 22 
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416. Erasmus Johannes Smit,719 Mr R720, and Mr T721 also gave evidence.  Mr 

Theron722 explained how the accused became involved with the original 

unlawful conspiracy.   

 

417. We respectfully submit that the evidence established that there was an 

unlawful conspiracy to murder Omar. The acts of co-conspirators can be 

ascribed to all who participated in this conspiracy.723 

 

418. Notwithstanding the above evidence, the TPD discharged the accused on 

charge 60.724  The main finding of the TPD in this regard was as follows: 

“Die beskuldigde was onbewus van die die [sic] digoksien wat na 

bewering aangewend moes word om mnr. Omar te dood.  As 

kardioloog sou hy onmiddelik besef het dat dit ‘n onuitvoerbare 

plan is.  Hy sou ook besef het dat as jy iemand wil dood dit nie 

regtig ‘n effektiewe manier is om dit te doen nie.   Hy sou ‘n plan 

                                                                                                                                
718  Exhibit 63B  vol 131 p 12,174:22 
 
719 Vol 114 pp 10,445 to 10,462.  See also the discussion of the evidence in the judgment  

vol 179 p 17,606:957 
 
720 Vol 126 pp 11,696 to 11,720 
 
721 Vol 123 pp 11,407 to 11,429 
 
722 Vol 105 pp 9542 to 9804 
 
723 R v Mayet 1957 (1) SA 492 AD; R v Adams and Others 1959 (1) 646 ( Special Criminal 

Court); S v Alexander and Others (2) 1965 (2) SA 818 (K); S v Moumbaris and Others 
1974 (1) SA 681 (T) and S v Twala and Others 1979 (3) SA 864 (T) 

 
724  Judgment  vol 184 p 18,078:1594 to 1597;  Judgment  vol 186 p 18,341:23 
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kon maak om die poeier te tabletteer.  Die beskuldigde is 

derhalwe reeds op aanklag 60 ontslaan.”725

 

419. We respectfully submit that the TPD erred in discharging the accused on 

charge 60. 

 

419.1. The TPD found that the evidence showed that Van Zyl had flown 

to Johannesburg on 13 May 1989.726 However the correct date 

was 13 September 1989.  The incorrect formulation of the date 

had a significant impact on the outcome since it served to sever 

the connection with the list of poisons indicating that 

Dr Immelman had provided Digoksien powder to Mr R on 

13 September 1989.727 

 

419.2. The TPD’s finding that Digoksien is not a poison is incorrect. Dr 

Immelman testified that Digoksien can be a toxic substance if 

given in overdose.728 Indeed the TPD stated elsewhere in its 

judgment that “ ‘n oordosis kan die dood veroorsaak”.729   

 

                                            
725 Judgment vol 186 p 18,341:23 
 
726  Judgment  vol 179 p 17,593:14;  vol 184 p 18,111:2 
 
727  Exhibit 63B  vol 131 p 12,174:22 
 
728  Vol 118  p 10,822:10 to 12 
 
729 Judgment  vol 180  p 17,628:8 to 9 
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419.3. The TPD’s finding that this was not a feasible conspiracy was 

incorrect, as was its finding that this was an ineffective way to 

murder Omar.   With respect, the TPD misunderstood the 

evidence that was presented.  The modus operandi of the CCB 

was to murder people in a way that would resemble death from 

natural causes.   This was why Digoksien (rather than some 

other poison) had been chosen to kill Omar. 

 

420. We respectfully submit that the TPD erred in discharging the accused on 

count 60. It did so in a manner that created a perception that it was biased 

against the state. 

 

Conclusion 
 
 
421. For the reasons set out above, we respectfully submit that the conduct of 

the TPD created a reasonable perception that it was biased against the 

state. 

 

Remedy 

 

422. The SCA ought to have upheld the questions of law relating to bias in 

favour of the state.  It means that all the proceedings before the TPD were 

a nullity. 
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423. When the SCA upholds a question of law in favour of the state in a case of 

an acquittal in the High Court, its remedial powers are governed by 

s 322(4) read with s 324 of the CPA.  The only orders that it may make 

are, 

-  that the acquittal be set aside, and 

-  that the accused be re-tried by a different judge. 

The court has a discretion whether to make these orders or not.  It 

exercises the discretion in the interests of justice.730

 

424. It is permissible and often appropriate for the court in these circumstances 

to order merely that the conviction and sentence be set aside without 

ordering a re-trial so as to leave it to the discretion of the state whether to 

prosecute again or not.731 

 

425. We submit that this is such a case.  The appropriate order the SCA should 

have made and that this court should indeed make is one that declares 

that all the proceedings before the TPD and all its judgments and orders 

are a nullity.  It would leave it open to the state to prosecute the accused 

again on any of the charges originally preferred against him. 

 

426. The state accordingly asks for an order in the following terms: 

                                            
730  R v Gani 1957 (2) SA 212 (A) 222; S v Rosenthal 1980 (1) SA 65 (A) 82 to 83; S v 

Seekoei 1982 (3) SA 97 (A) 102 to 103; S v Zoko 1983 (1) SA 871 (N) 876 to 879; S v 
Somciza 1990 (1) SA 361 (A) 365 to 366; Magmoed v Janse van Rensburg 1993 (1) SA 
777 (A) 827 to 828 
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426.1. The state is given leave to appeal to this court against the 

judgment of the SCA. 

 

426.2. The appeal is upheld. 

 

426.3. The orders of the SCA are set aside and replaced with the 

following orders: 

 

426.3.1. The questions of law relating to bias reserved by the 

trial court, are upheld in favour of the state. 

 

426.3.2. It is declared that all the proceedings before the trial 

court and all its judgments and orders are a nullity 

including, 

- its judgment upholding the accused’s 

objection to counts 31, 46, 54, 55, 58 and 61 

and 

-  its judgment acquitting the accused. 

                                                                                                                                
731  S v Somciza 1990 (1) SA 361 (A) 366; S v Mathe 1996 (1) SACR 456 (N) 460; S v La 

Kay 1998 (1) SACR 91 (C) 93 
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DOUBLE JEOPARDY 
 
 
 

Introduction 
 
 
427. Section 35(3)(m) of the Constitution protects every accused person 

against double jeopardy.  We submit however that the CPA and the 

common law afford an accused as much as or greater protection than the 

minimum required by this provision of the Constitution.  We will first 

describe the protection afforded by the CPA and the common law and 

then consider whether they afford an accused person at least the 

minimum protection required by s 35(3)(m) in the respects relevant to this 

case. 

 

The Criminal Procedure Act 
 
 

428. Sections 106(1)(c) and (d) allow an accused to plead that he or she has 

already been convicted or acquitted of the offence with which they are 

charged.  These provisions recognise the common law defences of 

autrefois convict and autrefois acquit. 
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429. Once an accused has pleaded to a charge, they are ordinarily entitled in 

terms of s 106(4) to demand to be acquitted or convicted.732  It means that 

they are ordinarily entitled, once they have pleaded, to demand that the 

charges against them be finally determined once and for all. 

 

430. The CPA provides for reviews of and appeals against orders of the lower 

courts in chapter 30 and appeals against orders of the High Court in 

chapter 31.  The court of review or appeal reconsiders the proceedings of 

the trial court and may overturn or amend the outcome of those 

proceedings or set them aside altogether.  If the trial proceedings are set 

aside on the grounds specified in s 224, the state may again prosecute the 

accused on the same charges.733 

 

431. It follows that the CPA protects an accused person against the risk of 

double jeopardy by its recognition of the pleas of autrefois convict and 

autrefois acquit but at the same time, 

- allows the trial proceedings to be reconsidered, altered, 

overturned or set aside on review and appeal;  and 

- permits a re-trial when the initial proceedings are set aside on 

review or appeal on certain grounds. 

                                            
732  This rule does not apply when the accused pleads that the court has no jurisdiction to 

try the offence or if the court enters a plea of not guilty on behalf of the accused.  The 
rule is also subject to such exceptions as might be expressly provided for by the CPA or 
any other law. 

 
733  Section 324 read with ss 313 and 322(4).  The meaning and effect of these provisions 

were considered in R v Gani 1957 (2) SA 212 (A) 222 and R v Rosenthal 1980 (1) SA 
65 (A) 82 to 83. 
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The common law 
 
 
432. It is not necessary for purposes of this hearing, to deal exhaustively with 

the common law rules of autrefois acquit and autrefois convict.  We 

confine ourselves to those of them that are relevant to this matter. 

 

433. An accused is only protected against a second prosecution, if he or she 

was in jeopardy of conviction in the first.  Stratford JA expressed this 

principle in Manasewitz734 as follows: 

“I accept, for the purpose of these reasons, the following 

requisites to establish a plea of autrefois acquit, namely that the 

accused has been previously tried (1) on the same charge, (2) by 

a court of competent jurisdiction and (3) acquitted on the merits.  

Obviously an accused so tried must have been in jeopardy.  The 

proposition is sometimes stated slightly differently thus:  That the 

accused has been previously indicted on the same charge, was in 

jeopardy, and was acquitted on the merits.  If so stated, it is 

necessary to add that if the indictment was invalid or the court had 

no jurisdiction, the accused was not in jeopardy.  Again, if after 

conviction a superior court quashes an indictment as bad ab initio 

the accused cannot on re-trial rely upon the previous-ultimate-

acquittal.  This view can be justified either on the ground that the 

                                            
734  R v Manasewitz 1932 AD 165 at 173 
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crime alleged in the subsequent, good, indictment is not that 

alleged on the previous, bad indictment, or on the ground that the 

accused was never (legally) in jeopardy or that the acquittal was 

not on the merits.” 

 

434. The requirement that the previous acquittal must have been on the merits, 

or to put it differently, that the accused must have been in jeopardy of 

conviction, means that, if the previous prosecution was vitiated by 

irregularity, then it cannot found a plea of autrefois acquit in a subsequent 

prosecution.  That is because the accused was not acquitted on the merits 

and was never in jeopardy of conviction because the proceedings were 

vitiated by irregularity.735 

 

435. There is nothing in the common law inconsistent with the approach 

adopted in the CPA, that a review of or appeal against a conviction or 

acquittal in the court of first instance, in any way impinges upon the rule 

against double jeopardy.  Reviews and appeals in the ordinary course, are 

a continuation of the criminal proceedings in the court of first instance.  

Only a final judgment of conviction or acquittal can found a defence of 

autrefois convict or autrefois acquit.736  While the proceedings are subject 

                                            
735  S v Moodie 1962 (1) SA 587 (A) 595 to 597;  S v Naidoo 1962 (4) SA 348 (A) 353 to 

354;  S v Ndou 1971 (1) SA 668 (A) 672 to 673;  S v Lubisi 1980(1) SA 187 (T) 188 to 
189;  S v Motsepa 1982 (1) SA 304 (O) 306 to 308;  S v Mayisa 1983 (4) SA 242 (T);  S 
v Makriel 1986 (3) SA 932 (C) 933;  S v Mkhuzangewe 1987 (3) SA 248 (O) 255 to 266;  
S v Mavuso 1987 (3) SA 499 (A) 505H;  S v Makopu 1989 (2) SA 577 (E) 578;  S v Van 
Zyl 1991 (1) SA 804 (A) 806G to I 

 
736  R v Morgentaler [1988] 1 SCR 30 (SCC) 156 
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to review or appeal, the accused may raise a plea of lis alibi pendens but 

not a defence of autrefois acquit or autrefois convict. 

 

The implications for this case 
 
 

436. If the state succeeds in its appeal on the ground of judicial bias, the effect 

would be to render invalid all the proceedings in, and every order made 

by, the TPD.737  The TPD’s order upholding the accused’s objection to 

some of the charges and its acquittal of the accused on the remaining 

charges, will be invalidated.  It will be open to the state at common law 

and in terms of s 322(4) read with s 324 of the CPA, to prosecute him on 

all those charges again.738  That will be because he will not have been in 

jeopardy of conviction on any of the charges and the court orders 

quashing some of them and acquitting him of the remainder will be 

rendered nullities.  His re-trial will not in any way impinge on the rule 

against double jeopardy.739 

 

                                            
737  R v Milne and Erleigh 1951 (1) SA 1 (A) 6H;  Council of Review, SADF v Mönnig 1992 

(3)  SA 482 (A) 495B to C;  Moch v Nedtravel 1996 (3) SA 1 (A) 9G;  S v Roberts 1999 
(4) SA 915 (SCA) para 26;  President of the RSA v Sarfu 1999 (4) SA 147 (CC) para 
32;  R v Curragh [1997] 1 SCR 53 (SCC) paras 5 to 9;  R v S (RD) [1997] 3 SCR 484 
(SCC) paras 100 and 102;  R v Budai [2001] 154 CCC (3d) 289 (BCCA) para 105 

 
738  The AD considered the application of these provisions in R v Gani 1957 (2) SA 212 (A) 

222 and R v Rosenthal 1980 (1) SA 65 (A) 82 to 83 
 
739  R v Curragh [1997] 1 SCR 53 (SCC) para 5;  R v S (RD) [1997] 3 SCR 484 (SCC) 

paras 99 and 102;  R v Budai [2001] 154 CCC (3d) 289 (BCCA) paras 81, 102, 104 and 
105 

 



HEADS/BASSON 
06.10.04 

314

437. If the state’s appeal on the ground of judicial bias should not be upheld, 

the position with regard to its other grounds of appeal will be as follows: 

 

437.1. If the state’s appeal against the TPD’s order upholding the 

accused’s objection to some of the charges should be upheld, it 

will be open to the state to prosecute the accused on those 

charges.  He was never in jeopardy of conviction on those 

charges and was indeed never acquitted of them.  His 

prosecution on those charges will accordingly not impinge on the 

rule against double jeopardy.740 

 

437.2. If the state’s appeal based on the refusal of the TPD to admit the 

bail record in evidence should be upheld, this court will have the 

remedial powers described in ss 322(1), 322(4) and 324 of the 

CPA.  The proceedings may be set aside to allow the state, if it 

should choose to do so, to institute proceedings afresh.  This 

outcome will not impinge on the accused’s protection against 

double jeopardy.  

 

Section 35(3)(m) of the Constitution 
 
 

438. Section 35(3)(m) provides that the right to a fair trial of every accused 

person includes the right, 
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“not to be tried for an offence in respect of an act or omission for 

which that person has previously been either acquitted or 

convicted”. 

 

439. The Constitution does not make it clear what is meant with the reference 

to someone who has been “acquitted or convicted”.  We submit for the 

reasons that follow that it only protects someone who has been validly and 

finally acquitted or convicted.  It does not protect someone whose 

conviction or acquittal was invalid from the outset, does not preclude an 

appeal against a conviction or acquittal and does not preclude a re-trial if 

the conviction or acquittal is set aside on appeal. 

 

440. The ordinary meaning of the language of s 35(3)(m) supports our 

interpretation.  In the absence of any indication to the contrary, its 

reference to someone who has been acquitted or convicted must be 

understood to mean someone, 

- who has been validly acquitted or convicted, because someone 

whose acquittal or conviction is invalid in law is not someone who 

has in law been acquitted or convicted at all;  and 

- who has been finally acquitted or convicted because someone 

whose acquittal or conviction is provisional in the sense that it may 

yet be overturned on review or appeal, has not yet in law been 

acquitted or convicted at all. 

                                                                                                                                
740  R v Manasewitz 1932 AD 165 at 173 to 174;  R v Adams 1959 (3) SA 753 (A) 764H 
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441. Section 35(3)(o) at least makes it clear that the Constitution does not 

require that criminal proceedings be limited to a trial at first instance.  It 

affords the accused a right of appeal or review.  There is nothing to 

suggest that the Constitution intended to preclude the possibility of an 

appeal by the state.  Appeals by the state in criminal proceedings have 

been a well-established feature of our law since 1948.  If the Constitution 

intended to abolish them, it would have said so. 

 

442. Our interpretation also accords with international law and the law in other 

commonwealth jurisdictions. 

 

International law 
 
 

443. Article 14(7) of the International Covenant on Civil and Political Rights 

provides that, 

“No one shall be liable to be tried or punished again for an offence 

for which he has already been finally convicted or acquitted in 

accordance with the law and penal procedure of each country.” 

This provision expressly limits the protection against double jeopardy to 

those who have been “finally” convicted or acquitted.  The UN Committee 

on Human Rights also made the point in paragraph 19 of their General 

Comment 13 that “most States parties make a clear distinction between 

a resumption of a trial justified by exceptional circumstances and a re-
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trial prohibited pursuant to the principle of ne bis in idem as contained in 

paragraph 7”. 

 

444. Article 6(1) of the European Convention for the Protection of Human 

Rights and Fundamental Freedoms affords everyone a right to a fair 

hearing in the determination of any criminal charge against him or her.  

Article 4 of Protocol 7 to the Convention confers specific protection against 

the risk of double jeopardy.  Article 4(1) provides that no one may be tried 

or punished again for an offence for which he or she has already been 

“finally acquitted or convicted in accordance with the law and penal 

procedures of that state”.  Article 4(2) adds that article 4(1) does not 

prevent, 

“the reopening of the case in accordance with the law and penal 

procedure of the State concerned, if there is evidence of new or 

newly discovered facts, or if there has been a fundamental defect 

in the previous proceedings, which could affect the outcome of the 

case”. 

 

Comparative law 
 
 

445. There has in recent years been a growing realisation of the need to 

broaden the right of the state to appeal in criminal proceedings in the 

interests of justice.  That has led to a number of investigations by law 
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reform commissions, litigation and legislative law reform in South Africa,741 

England,742 Ireland,743 New Zealand,744 Australia745 and Canada.746 

 

446. It is not easy to generalise about the double jeopardy protection afforded 

by the law in these jurisdictions.  Suffice it to make the following 

comments: 

 

446.1. There is nothing in the law of the commonwealth jurisdictions 

under consideration that militates against our interpretation of 

s 35(3)(m).  Although the rules governing double jeopardy and 

state appeals vary from jurisdiction to jurisdiction, they are 

usually a function of public policy rather than constitutional 

imperative.   

 

                                            
741  South African Law Commission Simplification of Criminal Procedure, Project 73, 3rd 

Interim Report on The Right of the Director of Public Prosecutions to Appeal on 
Questions of Fact (December 2000) 

 
742  The Law Commission Consultation Paper 156 Double-Jeopardy (October 1999);  The 

Law Commission Consultation Paper 158 Prosecution Appeals against Judges’ Rulings 
(June 2000);  The Law Commission Report 267 Double-Jeopardy and Prosecution 
Appeals (March 2001);  Lord Justice Auld Review of the Criminal Courts of England and 
Wales (September 2001);  Commons White Paper Justice for All (July 2002);  
Commons Research Paper The Criminal Justice Bill:  Double-Jeopardy and 
Prosecution Appeals (December 2002).  The Criminal Justice Bill is currently before the 
House of Lords. 

 
743  The Law Reform Commission Consultation Paper 19 Prosecution Appeals in cases 

brought on indictment (May 2002) 
 
744  Law Commission Report 70 Acquittal following perversion of the course of justice 

(March 2002) 
 
745  New South Wales Law Reform Commission Report 77 Directed verdicts of acquittal 

(1996);  The Queen v Carroll [2002] HCA 55 (HC)  
 
746  R v Van Rassel [1990] 1 SCR 225 (SCC) 
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446.2. It is also apparent that, in the common law jurisdictions where 

jury trials are the rule in criminal proceedings, most of the 

limitations imposed on the state’s right to appeal in criminal 

proceedings are born of considerations relating to the 

preservation of the sanctity of jury verdicts. 

 

Conclusion 
 
 

447. The relief sought by the state in this matter does not offend the double 

jeopardy protection afforded by s 35(3)(m) of the Constitution. 
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Alfred Cockrell 
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