
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
       CASE NO: CCT 30/03 
 
 
 
In the matter between: 
 
 
 
THE STATE       Applicant 
 
 
and 
 
 
WOUTER BASSON     Respondent 
 
 
In re the Application of: 
 
 
THE INSTITUTE FOR SECURITY STUDIES  Amicus Curiae 
 
 
 
 
 

RESPONDENT’S ANSWERING AFFIDAVIT 
 
 
 

 
I, the undersigned 
 
 

WOUTER BASSON 
 
 
hereby declare as follows under oath: 
 
 
 

1. 

1.1 I am an adult cardiologist and the Respondent in the application 

for leave to appeal by the State under case number CCT 30/03 in this 

Honourable Court. 
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1.2 I am at present practising as such at Paul Kruger Street 15, 

Durbanville, Western Cape. 

 

 

1.3 The contents of this affidavit falls within my personal knowledge, 

unless otherwise indicated and is true and correct. 

 

2. 

I have read the affidavit of Keith Muloongo on behalf of the Institute for 

Security Studies (“ISS”) for admission as amicus curiae in this matter, 

which is set down for hearing from the 21st to the 28th of February 

2005. 

 

3. 

At the outset I wish to state that I am not opposed in principle to the 

ISS assisting this Court as amicus curiae, subject to which is set out 

below. 

 

 

NATURE OF PROCEEDINGS BEFORE CONSTITUTIONAL COURT: 

 

4. 

The State applied for leave to appeal against the decision of the 

Supreme Court of Appeal (SCA) reported as S v Basson 2004(1) SA 

246 (SCA).   The grounds of appeal are the following: 
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4.1 That the SCA erred in finding that it was not competent for the 

State to appeal against the judgment of the TPD upholding an 

exception to certain charges, in terms of s 319(1) of the Criminal 

Procedure Act (“CPA”); and 

 

   S v Basson Supra: paras 64-69 and 70 

 

4.2 That the SCA erred when striking from the roll the two questions 

conditionally reserved by the Trial Court (“TPD”) in terms of s 319(1) of 

the CPA, with regards to the bail record on the following grounds: 

 

4.2.1 The question whether the argument on the admissibility of the 

bail record should have taken place before commencement of the trial 

was purely of academic interest; and 

 

4.2.2 That the TPD’s finding that it would be unfair to admit the bail 

record, was a finding of fact which could not be challenged by the 

reservation of a question of law under s 319(1) of the CPA; and  

 

S v Basson supra: paras. 22 and 24 
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4.3       That the TPD’s refusal to recuse was a finding of fact and 

not a question of law. It was accordingly struck of the roll. 

 

   S v Basson supra: par 19 and 20 

 

5. 

The State, in the present application for leave to appeal, also relies on 

bias at the end of the day, which facts are not confined to proceedings 

prior to 4 February 2000. 

 

6. 

It is clear from the application of the ISS that the only relevant aspect 

they intend to address, if allowed, refers to the quashing of certain 

charges before the trial commenced.  

 

   ISS Founding Affidavit: par. 10 p. 6 

ABANDONMENT 

7. 

As already submitted in the Written Submissions on my behalf, it is 

illustrated that: 

 

7.1 The State abandoned the application for leave to reserve a 

question of law with reference to the quashing of the charges. I submit 

that the following passage from the SCA judgment is significant in this 

regard: 
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 “[43] Voor ons is die staat verteenwoordig deur advokate 

Ackerman, en Pretorius.  Adv Pretorius het ons eerste toegespreek en 

wel oor die kondonasie en die voorbehoud van vrae 11 tot 36.   Daarna 

het adv Ackerman begin deur te sê dat die staat op die Grondwet 

steun; dat die kerngeskilpunt in hierdie saak partydigheid aan die kant 

van die verhoorregter is; en dat die voorgestelde vrae ‘gekunsteld’ is 

en bloot geopper is ter stawing van die staat se betoog dat die 

verhoorregter partydig was.    Omrede dit tydens sy betoog geblyk het 

dat, soos voorheen gemeld, die staat se aansoek om verlof om 

ingevolge die Grondwet te appelleer nie oorweeg kan word nie, het adv 

Ackerman aan die einde van sy betoog, op die vraag welke regshulp 

die staat verlang, bloot versoek dat bevind word ‘dat rekusering wel ‘n 

regsvraag daarstel en op grond van die getuienis bevind word dat die 

agbare verhoorregter hom moes rekuseer’.   Dit is gevolglik beswaarlik 

nodig om met die aansoek om die voorbehoud van die sogenaamde 

regsvrae te handel.  Aangesien die vrae egter geopper is as synde 

selfstandige regsvrae wat ingevolge art 319 voorbehou behoort te word 

en die staat nie uitdruklik die aansoek teruggetrek het nie, handel ons 

nietemin vervolgens met elk van die vrae.” 

 

   SCA Judgment: Vol 187 p. 18400  par 42 

 

 

8. 



 - 6 - 6

When considering the abovementioned question I submit that the 

following aspects are material: 

8.1 The specific statement by Ackermann, who led the legal 

team on behalf of the State, that all the questions of law referred 

to in the application for leave to appeal and appeal were in actual 

fact artificial (“gekunsteld”). 

8.2 His further statement that the State does not rely on 

those questions but that the only real issue to be decided was the 

question as to whether the State has a constitutional right to 

appeal against the refusal of a trial judge to recuse himself, 

together with his specific statement that all the questions raised 

were only raised in order to emphasize the submission that the 

trial judge was biased. 

8.3 The specific answer by Ackermann on a question by the 

SCA that the only order the State requested in the case was an 

order that the issue of recusal raised a legal question and that it 

should be found that the trial judge should have recused himself 

from the trial. 

 

9. 

It is significant that the State thereby expressly indicated that they did 

not seek any order with reference to any of the questions raised in 

terms of s 319 of the CPA.     

10. 

The SCA refused condonation to the State in the application for leave 

to appeal against the decision of the quashing of the charges by the 
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TPD, based on their non-compliance with the procedural rules of the 

SCA.  

 

11. 

The upholding of the exception to the charge sheet by the TPD was 

entertained in the State’s application for the reservation of questions of 

law in the SCA, more specifically question 11.The application for leave 

to reserve the questions of law that were not reserved by the TPD was 

the subject of an application for condonation in the SCA. The SCA 

refused condonation and said the following: 

 

“[118] (d)  Die staat se aansoek om kondonasie vir die nie-

nakoming van hierdie hof se reëls met betrekking tot ‘n aansoek vir die 

voorbehoud van “regsvrae” waarvan die voorbehoud deur die 

verhoorhof geweier is, moet vanweë die staat se flagrante nie-

nakoming van die reëls en die feit dat daar geen meriete in die 

aansoek is nie, van die hand gewys word.” 

 

 Judgment: SCA Vol 187 p. 18432 par. [118] (d) 

 

12. 

The SCA refused condonation as a result of inter alia the flagrant non-

compliance by the State with the rules of the SCA. The SCA in its 

judgment gave a detailed exposition of the non-compliance of the rules 

by the State.   This entailed inter alia the following : 
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12.1 The application was not brought by way of notice of 

motion in the prescribed form; and 

12.2 The application did not contain a supporting affidavit; and 

12.3 It was not clear and succinct and to the point; and 

12.4 It did not furnish the SCA with all such information as may 

be necessary to enable the SCA to decide the application; and 

12.5 The application was not properly paginated. 

 

 

13. 

I respectfully submit that if this Honourable Court finds that condonation 

was wrongly refused by the SCA, this matter should be referred back to 

the SCA for hearing, as the SCA did not hear any argument on this 

question and never made any decision on the substance thereof. 

 

 

14. 

In refusing to reserve this question of law, the SCA exercised its 

discretion in terms of section 319 of the CPA. The SCA found that even if 

they would have allowed an appeal on the question of quashing they 

would exercise their discretion in terms of s 319 of the CPA against the 

State and refused to note the question for various factual reasons: 
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15. 

15.1 The lapse of time – almost four years lapsed between the 

finding by the Trial Court and the application for leave to appeal. 

15.2 The State indicated after the judgment that they did not 

intend to appeal against the judgment at that stage but that the 

Minister may file an appeal to the SCA in terms of s 333 of the 

Act.    In this regard I wish to point out that the State did in fact 

proceed in terms of s 333 of the Act and the Minister did submit 

the decision to the SCA to determine the question for future 

guidance of all Courts.    However, before the matter could be 

finalized and be heard by the SCA the State decided not to 

proceed with that route. 

15.3 No argument had been presented at the hearing in the 

SCA regarding the interpretation of s 18(2)(a) of the specific Act.      

As indicated above it actually went further in that the State 

abandoned all questions to be reserved including this question 

(question 11). 

15.4 The evidence of the witnesses available to testify for the 

State on the charges quashed had been presented in the TPD on 

other charges and had in fact been rejected by the TPD. 

 

16. 

I therefore submit that before considering the merits of the State’s 

application for leave to appeal on this issue, this Court will have to find 

the following: 
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16.1 The State did not abandon their appeal from the TPD 

when indicating that they considered proceeding with the 

procedure as prescribed in s 333 of the Act on this issue and did 

not intend to appeal at that stage. 

16.2 The State did not abandon the appeal when stating to the 

SCA that the questions raised  (including this question) were 

artificial and that they did not request any decision thereon. 

16.3 The application of its procedural rules by the SCA is a 

constitutional matter and raises a question of law.  

16.4 It is in the interest of justice that this Court should involve 

itself in questioning the exercise its discretion by the SCA as to 

whether a litigant complied with its basic procedural rules. 

16.5 The SCA misdirected itself when finding that the State did 

not comply with the procedural requirements and that such non-

compliance should not be condoned.   It must be borne in mind in 

this regard that the application for condonation filed by the State 

did not comply with the procedural requirements laid down in the 

Rules of the SCA either. 

16.6 That the SCA, in exercising its discretion by refusing to 

note this issue as a question of law in terms of Section 319, even 

if it was to be found that it involves a matter of law, is a 

Constitutional matter and further that it is in the interest of justice 

that this Honourable Court should involve itself in the exercise of 

the SCA’s discretion. 
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16.7 That the SCA indeed misdirected itself in the exercise of 

its discretion as mentioned above to the extent that the decision 

should be set aside. 

 

17. 

It is only when all the points raised above have been decided in favour 

of the State, that the merits of the quashing would be relevant. I submit 

that the proceedings before this Court, at present, is an application for 

leave to appeal and if the State is successful with regards to the 

quashing aspect, the matter should be referred back to the SCA for 

hearing. 

 

18. 

As stated above the SCA never made any decision on the substance of 

the judgment by the TPD to quash the charges and no argument was 

addressed to the SCA in that regard. 

 

 

19. 

It must also be borne in mind that I was charged with a contravention of 

s 18(2) of the Riotous Assemblies Act, No 17 of 1956 (“ the Act”) and 

that the TPD’s decision, was based on an interpretation of the said 

section.    I submit that the charge sheet as presented by the State had 

to be interpreted as formulated. No reference was made in the charge 

sheet to any legislation or common law principle other than the 

provisions of s 18(2) of the Act.   It was never argued in the TPD on 
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behalf of the State, that any international law was applicable nor was 

any reference made to any conventions. The only question to be 

decided is whether the charge sheet, as it stood, was correctly 

interpreted by the TPD 

 

20. 

I will deal briefly with the arguments the ISS intend to address to this 

Court as appears from paragraph 12 of their founding affidavit: 

 

 

20.1 Ad paragraph 12.1 – 12.4 thereof 

I submit that the issues raised in these paragraphs are not relevant for 

purposes of the application for leave to appeal. 

20.2 Ad paragraph 12.5 thereof: 

As submitted above the TPD found that the quashed charges, did not 

disclose offences on a proper interpretation of the provisions of s 18(2) 

of the Act. The Court further found that it was an “addisionele faktor” 

that I received amnesty. 

 

It is furthermore important to note that the State conceded during 

argument in the TPD, that amnesty, as submitted on my behalf, was 

indeed granted. They argued that my actions  as alleged in the charge 

sheet, did not comply with the requirements for amnesty as the orders I 

executed were unlawful. 
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I therefore submit that the ruling, which the TPD made when quashing 

the charges, was based on the interpretation of s 18(2) of the Act and 

was not based on the amnesty question. 

 

 

20.3 Ad paragraph 12.6 thereof 

I submit that the issues mentioned in this paragraph have no bearing 

on the application for leave to appeal and will not assist this 

Honourable Court to come to a proper conclusion. 

 

 

TIME CONSTRAINTS: 

21. 

I am furthermore advised that the Application for leave to Appeal is set 

down for hearing for six days. Having regard to the extensive to be 

addressed, I submit that it would only be sufficient to hear argument on 

behalf of the State and myself on the issues raised in the Application. 

To burden this Honourable Court with submissions and oral argument, 

on issues that are not directly relevant, would put undue time 

constraints upon the parties. 

 

22. 

I submit that if this Honourable Court grant leave to appeal to the State 

on the question of the quashing of charges and further decide not to 

refer the matter back to the SCA for hearing, then the matter can be 
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postponed for the hearing of the appeal. At that stage I submit it might 

be of assistance to allow the Applicant to join as an amicus curiae. 

  

23. 

In the light of the abovementioned I submit that this Honourable Court 

should not allow the ISS to join as amicus curiae at this stage. 

 

 

____________________________ 

DEPONENT 

 

SIGNED and SWORN to at CAPE TOWN on this                              day 

of NOVEMBER 2004 by the Deponent who has stated that: 

 

 

1. He knows and understand the contents hereof and that it is true 

and correct; and 

2. He had no objection to taking the prescribed oath; and 

3. He regards the prescribed oath as binding on her conscience. 

 

Signed before me: 

 

_________________________ 

COMMISSIONER OF OATHS 

FULL NAMES : 

CAPACITY  : 
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AREA   : 

ADDRESS   

 


