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Media Summary 

 
The following media summary is provided to assist in reporting this case and is not 
binding on the Constitutional Court or any member of the Court. 
 
The Constitutional Court today upholds this appeal against the decision of the Cape 
High Court delivered on 5 June 2003. The appellants challenge certain provisions of 
the Magistrates’ Courts Act 32 of 1944 (the Act) which provide for execution against 
the immovable property of judgment debtors.  
 
This case concerns a small, poverty-stricken community in Prince Albert in the Karoo. 
The appellants are unemployed, with few assets. Both were threatened with losing 
their homes because of their failure to pay certain debts. Both were able to buy their 
homes as a result of state subsidies. If people lose their homes as a result of a sale in 
execution, they are disqualified from acquiring future state subsidies. The appellants 
therefore approached the High Court and argued that the effect of the impugned 
provisions was to render them homeless, potentially permanently. They argued that 
the impugned sections constituted an unjustifiable limit on their right of access to 
adequate housing.  
 
The High Court rejected the arguments of the appellants and held that the right to 
adequate housing does not include the right to own one’s own home. The court held 
further that to the extent that people might be rendered homeless as a result of the 
impugned provisions this was either through vacating their homes voluntarily after the 
homes were sold in execution or as a result of eviction in terms of the Prevention of 
Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 (the PIE Act). 
The court also held that the PIE Act includes sufficient safeguards to ensure that the 
rights of those similarly situated to the appellants are not violated. 
 
In this Court, Mokgoro J, in a unanimous judgment, upholds the appeal against the 
decision of the High Court. She finds that any measure which removes from people 
their pre-existing access to adequate housing limits the right to housing in the 
Constitution. 
 
The Court holds that the process of execution against immovable property is 
unconstitutional to the extent that it allows a person’s home to be sold in execution in 
circumstances where it is unjustifiable. The process can occur, from beginning to end, 
without oversight by the courts. The Court holds that an appropriate remedy would be 
to provide judicial oversight of the execution process so that a court can determine 
whether an execution order against the immovable property of a judgment debtor is 
justifiable in the circumstances of the case. 

 



 
 
 
 

 


