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A.      Introduction 

 

1. This is an appeal from a judgment in the Cape Provincial Division in 

respect of two separate applications. 

 

2. The application of Christina Van Rooyen under case no: 8618/01 (“the 

Van Rooyen application”) was set down and heard together with the 

application of Maggie Jaftha under case number 8617/01 (“the Jaftha 

application”).  The relief sought in both applications was exactly the 

same (save for a class action brought in the Van Rooyen application). 

 

3. The salient facts have been summarised in the judgment of the court a 

quo1 and the background to the applications is comprehensively set out 

in paragraphs 1.2 to 2.25 of the Appellants’ submissions. 

 

3.1 Of the 2344 low cost houses in Prince Albert,2  two houses, 

(approximately 0.08%) were sold in execution during the period 

1996 to May 2001.  Thereafter, and until the launch of these 

applications, 19 (approximately 0.8%) further houses were sold 

in execution.   

 

3.2 Of these, nine houses were bought at public auction by the 

Van Zyls, the father-son partnership in Markotter Attorneys, the  

                                            
1 Record A3-A6, Judgment paras 1-11 
2 Record D149, Bezuidenhout affidavit para 108 
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only attorney’s firm in Prince Albert and the firm that instituted 

legal proceedings on behalf of the judgment creditors.3  

Markotters appear to have done so irrespective of whether they 

had a mandate or not.4  

 

3.3 It is common cause between the Appellants and the Ninth 

Respondent that - 

 

3.3.1 low cost housing was obtained by way of state 

subsidies.5  These subsidies are part of the state’s 

efforts to fulfil the state’s primary obligation in 

unlocking the system and providing access to 

housing.6 

 

3.3.2 there are circumstances in which the state can 

legitimately undertake actions which result in people 

losing their homes.  In order to satisfy debts, the 

attachment of immovable property, including homes,  

                                            
3 Record D151-153, Bezuidenhout affidavit para 45. Markotter Attorneys is the Third 
Respondent and shall be referred to as such or as Markotters. 
4 Record B17-18, Skaarnek affidavit paras 3 - 7 
5 Record B6, Jaftha affidavit para 9; D6, Van Rooyen affidavit para 8 
6 Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) at para 36  
(“Grootboom”) 
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may be appropriate.7   

 

3.3.3 the warrant of attachment and sale in execution in 

both the Van Rooyen and Jaftha applications were 

set aside on the basis of material irregularities and 

non-compliance with the Magistrates’ Court Act 32 

of 1944 (“the Act”) and the Magistrates’ Courts 

Rules of Court (“the Rules”) in respect of one or 

more of the procedural steps which preceded the 

sales in execution.8 

 

4. The Ninth Respondent was joined in these applications on 7 December 

2001 in his capacity as the Minister responsible for the administration 

of the Act, aspects of which the Appellants challenged in the court a 

quo.  The Ninth Respondent was not party to the events which led to 

the sale of the Appellants’ homes, nor were the Appellants’ homes sold 

pursuant to any debts owed to the State. 

 

5. The objective sought to be achieved by this challenge is to prevent the 

loss of ownership of houses provided through a State-subsidised 

scheme as a result of an inability to pay trifling debts owed to judgment 

creditors.9  

                                            
7 Appellants’ submissions paras 3.20 and 3.21 
8 Record A8, Judgment para 15; D5, Van Rooyen para 1; D33-35, Walton affidavit paras 34-
35  
9 In De Beer NO v North-Central Local Council & South-Central Local Council (Umhlatuzana 
Civic Assoc Intervening) 2002 (1) SA 429 (CC) at para 29 the amicus curiae similarly placed 
reliance on the fact that most of the property sold pursuant to orders obtained were of 
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6. The Ninth Respondent’s opposition to the applications is restricted to a 

defence of the impugned provisions of the Act10 and is not intended to 

defend the actions of Markotters, or excuse any abuse of the laws and 

process at the expense of subsidised home owners in Prince Albert.  

The Ninth Respondent's defence of the impugned provisions of the Act 

has always been premised on the fact that section 26 of the 

Constitution of the Republic of South Africa Act 108 of 1996 (“the 

Constitution”) does not protect home ownership, nor does it protect 

home occupation but it places a positive obligation on the State to 

provide access to housing, as a well as a negative obligation not to 

hinder and restrict such access. 

 

7. The court a quo handed down a single judgment dealing with both 

applications.11  The applications for leave to appeal in both applications 

were argued together12 and the appeals in both cases are being heard 

together.  As the issues on appeal in both applications are identical, we 

deal simultaneously with both appeals and the respective Appellants 

shall simply be referred to collectively, save where it is necessary to 

distinguish between them. 

                                                                                                                             
comparatively small value, that amounts owing on the properties sold were mainly 
comparatively small and that most sales in execution fetched prices but a fraction of their 
rateable value. They contended that this amounted to an infringement of the right to a fair 
hearing.  The Appellants do not rely on this right in the present matter. 
10 Sections 66(1)(a) and 67 of the Act 
11 Jaftha v Schoeman & Others; Van Rooyen v Stoltz & Others 2003 (10) BCLR 1149 (C) 
12 Record A 44-65; Judgment in the application for leave to appeal 
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8. We adopt the following scheme in these heads: 

 

8.1 First, we deal with the relief which had been sought in the court 

a quo and set out some of the pertinent findings of the court a 

quo, unless dealt with elsewhere in these heads. 

 

8.2 Secondly, we deal with the question as to whether it was 

necessary for the court a quo to have considered, and for this 

court to consider, the constitutional issues raised, given that 

the substantive relief sought by the Appellants was obtained by 

agreement during the proceedings before the court a quo. 

Ninth Respondent submits that insofar as the warrants of 

attachment and sale in execution can be set aside (and in fact 

have already been set aside) for want of compliance with the 

Act and the Rules, there is no reason for the Appellants to 

persist with their constitutional attack. 

 

8.3 Thirdly, we deal with what appears to be one of the central 

pillars of the Appellants’ argument, namely that the rendering 

of a nulla bona return inevitably leads to the attachment and 

sale in execution of the immovable property of a judgment 

debtor who owns such property, even where the judgment debt 

is for a insubstantial amount.   We contend that this result is 

not inevitable as there are various provisions of the Act and 
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Rules which provide a safeguard against this eventuality 

arising. 

 

8.4 Fourth, we consider the applicability of the Prevention of Illegal 

Eviction from and Unlawful Occupation of Land Act 19 of 1998 

("PIE") and the decision of the Supreme Court of Appeal in 

Ndlovu v Ngcobo; Bekker v Jika,13 with particular regard to 

section 26(3) of the Constitution. 

 

8.5 Fifth, the constitutionality of the impugned provisions with 

reference to sections 7(2), 26, 25 and 10 of the Constitution 

are dealt with. 

 

8.6 Sixth, we deal with whether the limitation clause as contained 

in section 36 of the Constitution, and with whether same cures 

any infringement of section 26 of the Constitution.   

 

8.7 Finally, we consider the question of an appropriate remedy. 

 

B. 

                                            
13 2003 (1) SA 113 (SCA) 
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The court a quo 

 

(i) The relief sought14

 

9. The Appellants in their respective amended notices of motion sought 

orders reviewing and setting aside the sales in execution of their 

respective immovable properties,15 by the Sheriff of Prince Albert on 17 

August 2001, on the basis that such sales were null and void and 

infringed their rights in terms of section 26 of the Constitution.16   

 

10. The Third Respondent consented to an order setting aside the 

warrants of executions issued against the properties of the Appellants 

and an order declaring the sales in execution to be null and void.  The 

Third Respondent also agreed to an order interdicting it from evicting or 

attempting to evict the Appellants from their homes pursuant to the 

aforementioned sales of execution.17   

 

11. As a result the court a quo did not need to consider the relief sought in 

paragraphs 1, 2, 3, 11 and 12 of the amended Notice of Motions. 

 

12. The Appellants also did not persist with the relief sought in paragraphs 

8, 9, 13, 14 and 15 of their amended Notices of Motion. All that 

                                            
14 Record A10-13, Judgment para 21 
15 The Appellants’ immovable properties are known as Erf 1248, 49 Hoekstraat Prince Albert 
and Erf 1825, Doringboom Street, Prince Albert  respectively ("the properties"). 
16 Record B107-110 and D107-110, Amended Notices of Motion paras 1, 2, 3, 11 and 12 
17 Record A7-8, Judgment para 13-14 
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remained was the Appellants’ challenge to the constitutionality of 

sections 66(1)(a), 67 and 70 of the Act.18   

 

13. In addition, the Appellants sought an order reading certain provisos into 

sections 66(1)(a), 67 and 70 of the Act.  We deal with this aspect of the 

case under the section dealing with remedies in the context of "reading 

in".19 

 

14. On appeal the Appellants only persist in their constitutional challenge 

to the process of execution authorised by sections 66(1)(a) and 67 of 

the Act on the grounds that such process allows a person’s home to be 

sold in execution to satisfy a trifling debt.20  The Appellants seek to rely 

on sections 7(2), 26, 25(1) and 10 of the Constitution in this regard. 

 

15. The Appellants seek to place reliance on sections 10 and 25 of the 

Constitution for the first in their heads of argument before this Court.  

These arguments were not raised in either application before the High 

Court.  Had they done so it would have alerted both the High Court and 

the Ninth Respondent to the fact that these were further grounds being 

relied upon by the Appellants.  More importantly, it would have enabled 

the High Court to deal with these constitutional questions. 

 

                                            
18 Record B107-110 and D107-110, Amended Notices of Motion paras 4, 5, 6 and 7. At the 
hearing of the matter in the High Court the Appellants indicated that they no longer persisted 
with their challenge to section 70 of the Act. 
19 Record B107-110 and D107-110, Amended Notices of Motion, paras 5,6 and 7 
20 Appellants’ submissions paras 1.1 and 1.3 
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16. This Court has on a number of occasions indicated that, save in special 

circumstances, the views and approach of the ordinary courts are of 

particular significance and value and that it is particularly undesirable 

for constitutional issues to be canvassed for the first time before this 

Court.  No relevant factors have been raised by the Appellants that 

would constitute such special circumstances and in fact the Appellants 

provide no explanation at all. 

 

17. It is submitted that the circumstances in which persons may justifiably 

be deprived of property have implications for this matter.  This 

evidence is however not before the above Honourable Court and ought 

in any event not to be canvassed by this Court, unless and until it has 

been thoroughly canvassed in the courts below.21   Accordingly, this is 

not an appropriate matter for this Court to consider the new complaints 

on the grounds of an infringement of sections 25 and 10 of the 

Constitution.  This is particularly so in that the court a quo specifically 

found that the relief sought in paragraphs 5, 6, 7, 8 and 9 of the 

respective amended Notices of Motion was dependent on a finding in 

favour of the Appellants in respect of the relief sought in paragraph 4, 

namely that section 66(1)(a) of the Act is inconsistent with section 26 of 

the Constitution.22  It did not consider whether it was inconsistent with 

any other provision of the Bill of Rights, as this was not the Appellants’ 

case.   On that basis, as the court a quo specifically refused the relief  

                                            
21 Lane and Fey NNO v Dabelstein and Others 2001 (2) SA 1187 (CC); De Beer supra at para 
30 
22 Record A16, Judgment para 27 
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sought in paragraph 4 of the amended Notices of Motion, it 

consequentially refused the orders sought in paragraphs 5, 6, 7 and 10 

thereof.23

 

18. Moreover to allow such a fundamental change of front at this late stage 

of the proceedings is prejudicial to the Ninth Respondent in its role as 

the Minister responsible for the Act. As was the position in the 

Dabelstein case, here too, the constitutional challenge now sought to 

be made concerns matters of considerable legal import and has wide-

ranging commercial implications, which have however not been 

properly ventilated.24 

 

19. The Appellants are similarly not entitled for the first time on appeal to 

raise a constitutional challenge on the basis of section 10 of the 

Constitution as this issue too had not been dealt with by the court a 

quo. 

 

(ii) The judgment of the court a quo

 

20. The court a quo, inter alia, found that: 

 

20.1 The applications are not capable of being decided without the  

                                            
23 Record A41, Judgment para 49 
24 Dabelstein supra at para 6 



 13

constitutional issue being determined.25

 

20.2 The factual circumstances of the Appellants, namely that their 

immovable property - obtained by them as a consequence of 

the state-aided housing scheme – was sold in execution for the 

satisfaction of insubstantial debts yielding proceeds 

substantially less than their initial cost to the State, may be 

susceptible to an inference that the execution process set out 

in section 66(1)(a) of the Act is being abused.  It did not follow 

that for that reason alone it should be characterised as 

infringing section 26 of the Constitution.26 

 

20.3 The relief sought in paragraphs 5, 6, 7, 8 and 9 of the 

respective amended Notices of Motion was dependent on a 

finding in favour of the Appellants in respect of the relief sought 

in paragraph 4, namely that section 66(1)(a) of the Act is 

inconsistent with section 26 of the Constitution.27  Accordingly, 

as the court a quo refused the relief sought in paragraphs 4 of 

the amended Notices of Motion, it consequentially refused the 

orders sought in paragraphs 5, 6, 7 and 10 thereof.28 

 

20.4 The right of access to housing as entrenched in section 26 of 

the Constitution does not encompass an entitlement to a 

                                            
25 Record A18, Judgment para 29 
26 Record A14-15, Judgment paras 25-26 
27 Record A16, Judgment para 27 
28 Record A41, Judgment para 49 
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particular form of housing or an entitlement to the occupation 

of a specific residential unit.29  Therefore the loss of ownership 

as a consequence of the execution process does not violate 

the right of access to adequate housing.30 

 

C. The necessity to determine the constitutional Issue  

 

21. The court a quo found it necessary to determine the constitutional 

issue.31  At that stage the only issue raised was that the impugned 

provisions infringed section 26 of the Constitution. 

 

22. As the central issue before the court a quo had been resolved by 

agreement, the court a quo should have refrained from determining the 

constitutional issue as there was no need to do so.32   

 

23. Moreover, in cases where relatively little factual information is provided 

to the court enabling it to contextualise broad and complex 

constitutional issues raised, questions of constitutionality should not be 

determined.33   

 

                                            
29 Record A29, Judgment para 39 
30 Record A39, Judgment para 47 
31 Record A18, Judgment para 29 
32 Greathead v SA Commercial Catering & Allied Workers Union 2001 (3) SA 464 (SCA) at 
para 6; S v Mhlungu and Others 1995 (3) SA 867 (CC) at para 59; Zantsi v Council of State, 
Ciskei, and Others 1995 (4) SA 615 (CC) at paras 2-5; Motsepe v Commissioner for Inland 
Revenue 1997 (2) SA 898 (CC) at 908D – E; Minister of Education v Harris 2001 (4) SA 1297 
(CC) at para 3; Sapat and Others v The Director: Directorate for Organised Crime and Public 
Safety and Others 1999 (2) SACR 435 (C) at 443 c – d 
33 Harris supra at paras 6 and 15 
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24. It is also not necessary to resolve every issue of constitutionality of 

impugned legislation in every instance where a constitutional attack 

has been raised.  

 

25. The Appellants, however, contend, and the court a quo found, that the 

constitutionality of the impugned provisions had to be determined 

inasmuch as the Appellants faced a real risk that in the future their 

immovable property might again be attached and sold in the future.34  

Such finding, accordingly, formed the basis of the court a quo’s 

assumed jurisdiction to determine the constitutional issue raised. 

 

26. There are two objections to this finding - one legal, the other factual. 

 

27. As to the law, as observed by this court in National Coalition for Gay 

and Lesbian Equality and Others v Minister of Home Affairs and 

Others:35  

 

“A case is moot and therefore not justiciable if it no longer presents an 

existing or live controversy which should exist if the Court is to avoid 

giving advisory opinions on abstract propositions of law.” 

 

28. Having had the warrants of attachment and the sales in execution set 

aside no live controversy remained for the court a quo to determine.   

                                            
34 Record A18, Judgment para 29 
35 2000 (2) SA 1 (CC) at fn 18; see also Islamic Unity Convention v Independent Broadcasting 
Authority 2002 (4) SA 294 (CC) at para 12 and authorities cited in footnote 11 
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Any relief to be obtained in respect of the constitutional challenge was 

accordingly of a theoretical nature and of academic value. 

 

29. As to the facts, the finding of the court a quo that it was necessary to 

reach the constitutional issue is not borne out by the evidence on 

record. 

 

29.1 In the Jaftha application - 

 

29.1.1 There is no evidence that the Jaftha house was sold 

in execution for any debt other than that in respect 

of which the warrant had been set aside.36 

 

29.1.2 In having the house sold Markotters was acting 

without instructions.37 

 

29.1.3 Proceedings in the Jaftha application had been 

wrongly instituted in that Jaftha had already paid the  

                                            
36 Record B29, Walton affidavit para 33.5 
37 Record B17, Jaftha affidavit para 3 
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debt owing.38

 

29.1.4 Jaftha is in a position to make payments in 

instalments for monies owed by her but had been 

deceived by Markotters in respect of the amounts 

owing.39 

 

29.1.5 There is no evidence that without the fraudulent 

intervention of Markotters, the Jaftha house would 

have been attached and sold in execution. 

 

29.2 In the Van Rooyen application: 

 

29.2.1 Van Rooyen has an unsatisfied debt against her in 

favour of Catherine Goliath, the Second 

Respondent, who indicated that she never gave 

instructions to Markotters to sell the Van Rooyen 

house and would never cause someone to lose their 

house for a small debt.40  Accordingly this judgment 

was wrongly procured. 

 

29.2.2 Van Rooyen has a debt against her in favour of a Mr 

Pienaar in the amount of R 196.  Mr Walton caused  

                                            
38 Record B7, Jaftha affidavit para 18 
39 Record B6, Jaftha affidavit para 13; B7, Jaftha affidavit para 18; B8, Jaftha affidavit paras 
20-21 
40 Record D12, Van Rooyen affidavit para 9 



 18

to be served a letter advising Mr Pienaar of these 

proceedings and that he would lose his right to 

share in the proceeds of the sale in execution of the 

Van Rooyen property which occurred on 17 August 

2001.41  No response was received Mr Pienaar and 

there is no indication that he would seek to attach 

the Van Rooyen property or that he had in fact 

mandated Markotters to do so in the first instance.42  

 

29.2.3 There is a judgment debt in favour of Markotters 

against Van Rooyen.  It is evident that Markotters 

was not operating within the parameters of the law 

in seeking to enforce the judgment. 

 

29.2.4 Default judgment was granted against Van Rooyen 

on 10 May 1995.43  More than three years had 

accordingly elapsed before the Notice of Execution 

was served on Van Rooyen on 11 May 2001 and 

there had been no application, as contemplated by 

section 63 of the Act, by the judgment creditor for 

leave that the execution be permitted.44 

 

                                            
41 Record E31 
42 Record E24, Walton affidavit para 10 
43 Record D95 
44 Record D141, Bezuidenhout affidavit paras 80 
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29.3 Accordingly, it is not clear that Van Rooyen would be 

particularly vulnerable to further warrants of execution against 

her home.  Nor is it evident that Markotters has any mandate to 

issue further warrants of execution or that it would do what it 

had done in the past. 

 

29.4 Nine of the ten cases examined by Mr Walton reflect an 

apparent irregularity in the form of a contravention of the Act 

and the Rules in respect of either the warrants of attachment 

and/or execution procedures, alternatively in the subsequent 

sale in execution or the eviction.45   

 

29.5 There is no evidence before the Court in respect of the 

remaining warrants and sales in execution:  more particularly, 

whether proper court processes occurred in the attachment or 

execution phase, whether those persons are still in their homes 

or even still living in Prince Albert, whether ownership of their 

houses has been transferred to bona fide third parties already 

in occupation, whether the owners have been evicted and, if 

so, whether such evictions have occurred in accordance with 

the Constitution.   

 

29.6 There is also conjecture that persons whose homes have been  

                                            
45 Record D20-25; Malgas affidavit; D27, Walton affidavit para 4.2; D30, Walton affidavit para 
10.4 
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sold in execution must have been evicted. 

 

30. There is no evidence on record of a “widespread and increasing 

practice of selling poor people’s homes in execution of insubstantial 

debts”. 

 

31. In any event, a finding of unconstitutionality in respect of the impugned 

provisions will not assist the remaining 11 persons identified on the 

record, and whose cases have not been considered at all, in that it will 

not necessarily result in the overturning of the warrants or execution 

and/or sales in execution which may already have occurred.46  

 

32. Accordingly, it is submitted that both applications should have been 

determined without the constitutional issues being decided. 

 

D. Legislative safeguards  

 

(i) The Act and the Rules

 

33. The provisions of the Act and the Rules dealing with executions and 

attachments are the means by which a judgment liability of the 

judgment debtor is enforced by the sheriff.47 

 

                                            
46 Record D189-190, Walton replying affidavit para 7 
47 Record D 127, Bezuidenhout affidavit, para 40 
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34. In Reynders v Rand Bank Bpk48  the court considered basic principles 

of the law of execution, namely that a creditor having been granted a 

judgment sounding in money against its debtor and not obtaining 

satisfaction thereof, is entitled to have a writ of execution issued which 

serves as a warrant to the sheriff to take possession, by attachment, of 

so much movable property (or, if there is insufficient movables, or if the 

court directs, immovable property) of the debtor as will realise by public 

sale the amount of the judgment and costs.  Legislative recognition of 

this common law right is to be found in Rule 45 of the Uniform Rules of 

the High Court and in section 66(1) of the Act read with Rules 41, 42 

and 43.49  The relevant provisions in the Act give a judgment creditor 

the right to look to the property of the judgment debtor for satisfaction 

of the judgment of the Magistrate Court unless such property is 

exempted in terms of section 67 of the Act. 

 

35. These provisions must not be considered in isolation but in the context 

of Chapter IX of the Act dealing with attachments and executions in its 

entirety as they form part of a composite scheme carefully constructed 

by the Legislature in order to bring about a fair attachment and 

execution procedure.50   

 

35.1 The scheme provides for the enforcement by the sheriff of a  

                                            
48 1978 (2) SA 630 (T) 
49 Stadsraad Pretoria v Letabakop Farming Operations (Pty) Ltd 1981(4) SA 911 (T) at 915B 
50 Record D127-146, Bezuidenhout affidavit paras 40-96.2 
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judgment validly obtained by a judgment creditor. 

 

35.2 This process is commenced with a summons. 

 

35.3 The Act and the Rules do not provide a remedy or a 

mechanism for recipients of court process documents who do 

nothing in respect thereof, or are indeed unable to do anything 

about it because of ignorance, poverty or other involuntary 

circumstance.  No other ‘invitation’ is extended to these 

litigants to attend court.  Thus the summons is the only 

‘invitation’ to court, the disregard of which may result in a 

default judgment against the defendant with the concomitant 

consequences.  The only remedy available in such 

circumstances is a rescission of the judgment on the court 

being provided with an explanation for the disregard of that 

‘invitation’. 

 

35.4 What follows upon judgment is the execution process which 

has three stages: the issuance of the warrant of execution by 

the judgment creditor, the attachment of the judgment debtor’s 

property by the sheriff and the sale by public auction of the 

attached property by the sheriff on behalf of the judgment 

creditor. 
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35.5 The judgment debtor would be aware of the court process by 

being served with the summons, and after judgment, the 

warrant of execution.  He or she will also be aware if a nulla 

bona return is issued.  The next event that would come to the 

judgment debtor’s attention is notification that his or her 

immovable property is to be sold in execution. 

 

35.6 The procedure to be followed in obtaining a warrant of 

attachment and execution is set out in detail in the answering 

affidavit filed on behalf of the Ninth Respondent.51 

 

35.7 Section 62(2) and (3) of the Act provides that a court may on 

good cause shown, stay or set aside a warrant of execution.  

Good cause has been defined broadly as any fact or 

circumstance that would make it just and equitable as between 

the judgment debtor and judgment creditor that execution be 

stayed.52  A warrant may be set aside where it is proved that 

an attachment is in material respects faulty on formal 

grounds.53 

 

35.8 Accordingly, a magistrate has an equitable discretion to stay a 

warrant of execution where there exists good cause for the 

warrant of execution to be set aside.  Such discretion can be 

                                            
51 Record D134-146, Bezuidenhout affidavit paras 59-95 
52 see also Dorasamy v Messenger of the Court, Pinetown & Others 1956 (4) SA 286 (N) at 
290 C – E 
53 Record D140-141, Bezuidenhout affidavit para 78 
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exercised where the equities dictate that immovable property 

should not be sold to satisfy insubstantial debts.54  

 

35.9 Section 63 provides that a writ of execution against property 

may not be issued upon a judgment after three years from the 

day on which it was pronounced or on which the last payment 

in respect thereof was made, except upon an order of the court 

in which judgment was pronounced or of any court having 

jurisdiction, in respect of the judgment debtor, on the 

application and at the expense of the judgment creditor, after 

due notice to the judgment debtor to show cause why such 

execution should not be issued. 

 

35.10 In terms of section 73 of the Act a judgment debtor who is 

unable to satisfy the judgment debt in full at once, but is able to 

pay reasonable periodical instalments towards satisfaction 

thereof or who consents to an emolument attachment or a 

garnishee order being made against him or her may apply to a 

court that execution be suspended either wholly or in part on 

such conditions as to security or otherwise as the court may 

determine.   

 

                                            
54 Reynders v Rand Bank Bpk supra at 639F-G 
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35.11 It has been held that section 73 confers a discretion upon a 

court which is to be exercised reasonably and with due regard 

to the rights of creditors.55 

 

36. It is accordingly not correct as contended by the Appellants that 

“[e]xecution and sale follow inexorably from the issue of a nulla bona 

return in respect of immovables, whatever the relative value and 

importance of what the debtor loses, and however little the creditors 

are owed or achieve through the sale”.56 

 

37. This contention ignores entirely the aforementioned carefully 

constructed legislative scheme referred to above and focuses 

impermissibly on two provisions only, viz. sections 66(1)(a) and 67. 

 

38. The Appellants have also not sought to rely on any of the safeguards 

or invoke any of the remedies in the Act.  

 

38.1 In the Ninth Respondent’s answering affidavit, there is, inter 

alia, specific reference to the aforementioned safeguards and 

remedies.57   

 

38.2 In the replying affidavits deposed to by the attorney, Mr  

                                            
55 Tunstall & Grant v Paulse (1904) 21 SC 446; Insolvent Estate Smit v Satisky (1909) 19 
CTR 345; Haribhai v Kenner, Kahn & Co 1915 CPD 366 
56 Appellants’ submissions para 3.47 
57 Record D142-146, Bezuidenhout affidavit paras 86-96.2 
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Walton, he deals only with section 65A(1) of the Act.58

 

39. The further point relied upon by the Appellants, namely their illiteracy 

and ignorance of legal procedure59  cannot, however, on their own 

render the impugned provisions unconstitutional. 

 

40. This may be illustrated by the following example.   If an accused 

person is charged and made to plead in court without being informed or 

his or her right to legal representation, contrary to section 35(3) of the 

Constitution, and should he subsequently be convicted, his trial would 

not have been fair and is likely to be set aside because of the breach of 

his or her constitutional rights.  Such breach of the Constitution and the 

manner in which the trial is conducted would not however render the 

provisions of the Criminal Procedure Act under which the accused was 

charged, made to plead, and tried, unconstitutional. The provisions of 

the Criminal Procedure Act remain constitutional precisely because 

they are evaluated on the assumption that their provisions will be 

lawfully and properly applied. 

 

41. To return to the facts of the present case, if because of ignorance or 

poverty, the legal process resulted in the Appellants’ rights being 

infringed because they were unable to properly exercise the rights 

afforded by the Act, then their complaint, properly construed, rests 

upon section 34 of the Constitution.  It is not conceded that section 34 

                                            
58 Record D 194, Walton affidavit para 10; see also B135-137, Walton affidavit  
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would found a valid complaint on the facts of these matters.59A  

However, ignorance of the existence of the remedies and safeguards 

and the failure to utilise them cannot support a finding that the 

provisions themselves are unconstitutional where such provisions are 

part of a scheme which is premised upon the assumption that such 

safeguards and remedies will be utilised by judgment debtors. 

 

42. This Court has repeatedly made plain that the subjective position of a 

particular applicant is irrelevant to the determination of the 

constitutional validity of a statutory provision; a statutory provision is 

objectively either valid or invalid.60  In Ferreira v Levin61 (per 

Ackermann J) it was stated:  

 

“[A] statute is either valid or 'of no force and effect to the extent of the 

inconsistency'.  The subjective positions in which parties to a dispute 

may find themselves cannot have a bearing on the status of the 

provisions of a statute under attack.  The Constitutional Court, or any 

other competent Court for that matter, ought not to restrict its enquiry 

to the position of one of the parties to a dispute in order to determine 

the validity of a law.  The consequence of such a (subjective) 

approach would be to recognise the validity of a statute in respect of 

one litigant, only to deny it to another.  Besides resulting in a denial of 

equal protection of the law, considerations of legal certainty, being a 

central consideration in a constitutional state, militate against the 

adoption of the subjective approach.” 

 

                                                                                                                             
59 Record D 191, Walton affidavit para 8.2-8.5 
60 De Reuck v Director of Public Prosecutions, Witwatersrand Local Division, And Others 
2004 (1) SA 406 (CC) at para 85 
61 Ferreira v Levin NO and Others; Vryenhoek and Others v Powell NO and Others 1996 (1) 
SA 984 (CC) at para 26 
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43. In contrast the Appellants contend that on the basis of an 

“unconstitutional effect” on them, the impugned provisions are 

inconsistent with the Constitution.  The Appellants argument in this 

regard mirrors the minority judgment of Sachs J in Coetzee v 

Government of the Republic of South Africa:  Matiso v Commanding 

Officer, Port Elizabeth Prison.62  The majority, however, decided the 

case on considerably narrower grounds.63   

 

44. In Coetzee, unlike in the present case, the impugned provision led to a 

direct breach of a constitutional right, viz. the right to freedom.  

Secondly, and unlike the position in the present case, the judgment 

debtors had no recourse to the Magistrate or higher authority to have 

the remittal set aside.  The decision in Coetzee is accordingly, 

distinguishable on its facts.   

 

(ii) PIE and section 25(3) of the Constitution

 

45. In Ndlovu v Ngcobo; Bekker v Jika supra the Supreme Court of Appeal 

considered the proper interpretation of an "unlawful occupier" as 

contained in PIE.64  The court had to decide whether this phrase 

referred to persons who thereafter unlawfully took occupation of land 

                                            
62  1995(4) SA 631 (CC) at paras 65 and 67 
63 Coetzee supra (per Kriegler J) at paras 5 and 14 
64 Section 1 of PIE defines an unlawful occupier as a person who occupied land without the 
express or tacit consent of the owner or person in charge, or without any other right in law to 
occupy such land, excluding a person who is an occupier in terms of the Extension of Security 
of Tenure Act, 1997, and excluding a person whose informal rights to land, but for the 
provisions of this Act, would be protected by the provisions of the Interim Protection of 
Informal Land Rights Act 31 of 1996. 
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and remained in unlawful occupancy thereof or whether PIE also 

applied to persons who lawfully took occupation of land under a 

contractual or other right but unlawfully remained in occupation thereof.   

 

46. The Supreme Court of Appeal considered two cases.   

 

46.1 In the Ndlovu appeal the tenant's lease was terminated 

lawfully, but he refused to vacate the property.   

 

46.2 In the Bekker appeal a mortgage bond had been called up, the 

property was sold in execution and transferred to the 

Appellants and the erstwhile owner refused to vacate.   

 

46.3 In neither case did the Appellants for eviction comply with the 

procedural requirements of PIE and the single issue on appeal 

was whether they were obliged to do so. 

 

46.4 The majority of the SCA held that it cannot be disputed that 

Parliament intended to extend the protection of PIE to cases of 

holding over of dwellings and the like.   

 

46.5 The court also held that in both appeals the procedures of PIE 

had to be applied. 
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46.6 Section 4(1) of PIE provides that "notwithstanding anything to 

the contrary contained in any law or the common law, the 

provisions of this section apply to proceedings by an owner or 

person in charge of the land for the eviction of an unlawful 

occupier".   

 

46.7 Section 4(2) requires effective service and notice of the 

eviction proceedings to be given to an occupier prior to any 

order for eviction being granted 

 

47. The provisions of section 4 are peremptory and apply to all 

proceedings for the eviction of an unlawful occupier.65  PIE has its roots 

in section 26(3) of the Constitution.  The objective sought to be 

achieved by section 4(2) of PIE was clearly to afford the respondents in 

eviction proceedings an opportunity to put all the circumstances that 

they consider relevant before a court. 

 

48. The majority in Ndlovu held that PIE vests in courts the right and duty 

to make an order which in the circumstances of the case would be just 

and equitable and describes some circumstances that have to be taken 

into account in determining the terms of the eviction.66 

 

49. Neither the Constitution, nor the Ndlovu decision, prohibits evictions.  

This is common cause.  An owner is entitled to approach a court on the 
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basis of ownership and the respondent's unlawful occupation to obtain 

an eviction.  Unless the occupier opposes the relief and discloses 

circumstances relevant to the eviction order, the owner, in principle, will 

be entitled to an order for eviction.67  But this would, of course, be with 

all the safeguards contemplated in section 26(3) of the Constitution and 

section 4 of PIE. 

 

50. Thus an attempt to evict the Appellants from their homes subsequent 

to a sale in execution would inevitably have to comply with PIE, and as 

such, with section 26(3) of the Constitution. 

 

51. The Appellants contend however that PIE is to be amended, inter alia, 

by the amendment to the definition of an “unlawful occupier” so as to 

remove from its ambit persons such as the Appellants who once had 

but no longer have consent to occupy their dwellings.   

 

52. While it is correct that a Bill was published for comment in Government 

Gazette No. 25391 on 27 August 2003, the eventual form of any 

amendment is presently not known.  Furthermore, and even if the 

amendment is effected as published, all that this would mean is that 

the specific requirements of PIE would no longer apply. 

 

                                                                                                                             
65 Cape Killarney Property Investments (Pty) Ltd v Mahamba and Others 2001 (4) SA 1222 
(SCA) at para 11 
66 Ndlovu at paras 3 and 16 
67 Ndlovu at para 19 
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53. Section 26(3) of the Constitution would still require all the relevant 

circumstances to be considered by a court before an eviction order 

could be granted. 

 

54. The Appellants contend that it is difficult to imagine circumstances in 

which a court would hold that it is just and equitable to deny vacant 

possession to a private owner who had bought a house in good faith.68  

On the facts of the present cases, however, and had the sales in 

execution not been set aside, it is difficult to see how any court, 

compliant with section 26(3), would have ordered the eviction of the 

Appellants.  The rights of any purchaser, who purchased a house of 

one of the Appellants, on the facts of the present cases, at well below 

market value,69 would of necessity have to give way to the far stronger 

rights of the Appellants who would have had their houses sold pursuant 

to a demonstrably unfair, and indeed unlawful, process.70 

 

55. This of course raises the further issue – whether a sale in execution is 

tantamount to an eviction as contemplated in section 26(3) of the 

Constitution. The Appellants contend that it is in that the sale will 

inevitably lead to the eviction of the Appellants, the circumstances of 

                                            
68 Appellants’ submissions para 3.97 
69 Record D151, Bezuidenhout affidavit para 45.1 
70 Section 70 of the Act provides that a sale in execution of immovable property cannot after 
registration be impeached against a purchaser in good faith and without any notice of defect.  
In Gibson NO v Iscor Housing Co Ltd 1963 (3) Sa 783 (T) at 786B-D Galgut J stated that the 
purpose of this section was to cover an invalid or defective sale in execution perfected by 
registration because a valid one, or one without defects, did not require protection. This view 
has however been questioned see Joosub v JI Case (Pty) Ltd 1992 (2) SA 665 (N) 678E and 
Van der Walt v Kollektor Eiendoms Bpk 1989 (4) SA 690 (T) 
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whom would not be considered by the court when making the order, in 

that: 

 

55.1 Section 26(3), by using the phrase “their homes” contemplates 

that occupiers of homes in fact own it or have some 

enforceable right or title to or in respect of it.71   

 

Clearly, however, ownership of property is not a prerequisite 

for invoking section 26(3) of the Constitution. 

 

55.2 If the sales in execution in respect of the Appellants’ homes 

appear to be valid, they will lose all right or title to their 

homes.72 

 

Section 26 of the Constitution does not purport to protect title 

to property. 

 

55.3 The loss of title would deprive the Appellants of the most 

persuasive argument with which they might persuade a court 

that they should not be evicted from their home.73 

 

The issue of title, but importantly also the manner in which title 

had been procured and/or lost, would certainly be among the 

                                            
71 Record B30, Walton affidavit para 34.2.1 
72 Record B31, Walton affidavit para 34.2.2 
73 Record B32, Walton affidavit para 34.2.3; D36, Walton affidavit para 36.2 
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factors that a court would take into account when considering a 

PIE application. 

 

56. In addition it can be inferred from the Ndlovu decision that the Appeal 

Court treated the execution and eviction proceedings separately, the 

latter requiring the invocation of PIE. 

 

57. Section 26(3) does not prohibit evictions but restricts them to those 

obtained by way of a court order after a consideration of all relevant 

circumstances, which would include the amount of debt owing for 

which the property is being sold, the manner in which the execution 

process was conducted, the bona fides of the judgment creditor, the 

homeowner’s personal circumstances, and whether the eviction would 

cause great hardship.74 

 

58. The Appellants do not seek a blanket prohibition of evictions.  Rather, 

they take the view that it is contrary to public policy, and therefore 

unlawful, for a judgment debtor's home to be sold in execution of a 

judgment debt where:75 

 

58.1 It is a State-subsidised house given to poor people in fulfilment 

of the State's obligations in terms of section 26(2) of the 

Constitution. 

 

                                            
74 Pedro and Others v Greater George Transitional Council 2001 (2) SA 131 (C) at para 14 
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It is accepted that poor people are particularly vulnerable and 

that their needs require special attention.  However, in cases 

where court process is ignored, whether wilfully or due to 

ignorance, resulting in default judgment being entered, and 

thereby causing the matter not to come before a magistrate, it 

is not the provisions of the Act that occasion harm but the 

absence of an effective means of asserting the legal rights 

provided. 

 

58.2 The sale in execution will probably and inevitably lead to an 

eviction. 

 

The Constitution does not offer a definition of the word 

"eviction" as contained in section 26(3) of the Constitution.  It 

has to be defined contextually, bearing in mind that legislation 

has been specifically passed to give effect to section 26(3).  

The Extension of Security of Tenure Act defines "evict" in 

Chapter 1 thereof as meaning to deprive a person against his 

or her will of residence on land or the use of land or access to 

water which is linked to a right of residence in terms of the 

Extension of Security of Tenure Act.  "Evict" is defined in PIE 

as meaning "to deprive a person of occupation of a building or 

structure, or the land on which such building or structure is 

erected, against his or her will, and 'eviction' has a 

                                                                                                                             
75 Record D37-38, Walton affidavit para 37 
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corresponding meaning". As stated above an eviction does not 

inevitably follow upon a sale in execution. 

 

58.3 The eviction will render the judgment debtor homeless, thereby 

exacerbating the problem of homelessness. 

 

There is no indication that all sales in execution will 

automatically result in evictions or homelessness or that there 

are no remedies available to the Appellants in this matter to 

rectify the situation.  As already stated, there are protections 

contained in PIE and the Housing Act, as amended, 

specifically to protect the poorest of the poor. 

 

58.4 The attorney acting on behalf of the judgment creditor 

purchased the home for a price below market value with the 

intention of acquiring an asset for personal gain. 

 

Under such circumstances it is difficult to see how the attorney 

would succeed in an eviction application. 

 

59. It is submitted that section 26(3) of the Constitution is directed at 

preventing the eviction of people from their homes in an unfair manner 

and without due process of law.76 
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60. PIE was promulgated as a consequence of section 26(3) of the 

Constitution.  It is implicit in section 26(3) that there is an obligation on 

the court first to consider whether it would be just and equitable to 

order eviction after considering all the relevant circumstances of the 

particular case.  A court must ensure that an eviction is effected in such 

a manner that fairness and human dignity prevail.77 

 

61. Finally, it is submitted that a sale in execution does not inevitably lead 

to an eviction.  Two obvious examples are where the judgment debtor 

decides to vacate the premises willingly or where the judgment debtor 

has secured alternative accommodation.  On the one hand, as private 

homeowners in fact own their homes (albeit State-subsidised) and 

have an unconditional enforceable right of title in respect thereof, they 

may choose to limit their property rights in this respect.  On the other 

hand, their property rights may be interfered with in the event that the 

homeowners enter into transactions, incur debt and are unable to pay 

such debts with the movable property in their possession.78 

 

62. The evictions complained of in these appeals appear not to have taken 

place pursuant to bona fide sales in execution, instituted in accordance 

with the Act and the Rules and in a manner consistent with the 

requirements of the Constitution.79  

                                                                                                                             
76 Groengras Eiendomme (Pty) Ltd and Others v Elandsfontein Unlawful Occupants and 
Others 2002 (1) SA 125 (T) at para 24 
77 Groengras supra at paras 17 and 26 
78 Record D164-165, Bezuidenhout affidavit para 84 
79 Record D9, Van Rooyen affidavit para 28; D152-153, Bezuidenhout affidavit paras 45.2-
45.5 
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63. In this regard it is submitted: 

 

63.1 The Act read with the Rules do not permit arbitrary evictions of 

the kind prohibited by section 26(3) of the Constitution. 

 

63.2 A sale in execution does not amount to an eviction. 

 

64. In addition the Appellants appear to shift the responsibility for 

exhausting alternative remedies onto the judgment creditor.  However, 

the attachment procedure is utilised when a judgment creditor has 

already exhausted all other lawful means available to him or her to 

realise a judgment debt.  In other words, it is the last resort available to 

a creditor who has a valid enforceable claim against a debtor.  Without 

such a procedure in place, debtors would be able to evade fulfilling 

their financial obligations and paying their debts when they become 

due and payable. 

 

65. A further complaint raised by the Appellants is that where judgments 

have been granted in default, judgment debtors have not been afforded 

an opportunity of explaining to any court why their houses should not 

be sold in execution or that the judgment creditor has not sought to 

exhaust alternative remedies such as garnishee orders or a section 65 

financial enquiry.80  The Appellants neglect to take into account that, 

                                            
80 Record D30, Walton affidavit para 10.5 
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except where a judgment has been entered by consent or default, 

process in execution of a judgment is not issued without leave of the 

court applied for at the time of the granting the judgment, before the 

day following on that on which the judgment was given.81 

 

66. The situation in Prince Albert once again confirms the correctness of 

the situation sketched in Mohlomi v Minister of Defence and Moise v 

Greater Germiston TLC: Minister of Justice intervening.82  Poverty 

prevails and access to lawyers is not readily available in large sectors 

of our community. It is against this background, however, that issues 

such as rights and remedies have to be objectively determined.  The 

weighing up is between the rights of those to whom the Constitution 

seeks to grant special protection against the rights which others have 

that the rule of law would be applied and that all citizens would enjoy 

equal protection and benefit of the law. 

 

67. The relief being sought by the Appellants is effectively that a house 

which is part of a low-cost housing scheme, or the subject of a State- 

subsidy or grant, cannot be sold in execution in respect of private, 

trifling debts which have been incurred, by reason of the fact that 

ownership of such house requires special protection.  The Appellants 

however fail to take into account the rights of the judgment creditor and 

the rights of ownership of other owners of low income housing who 

                                            
81 Rule 36(7) 
82 1997 (1) SA 124 (CC) at para 14; Moise v Greater Germiston Transitional Local Council: 
Minister of Justice and Constitutional Development Intervening  (Women's Legal Centre as 
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may not wish to have such a restriction placed on their house and 

rights of ownership, particularly where it may impede commercial 

transactions and contracts.  There is also no regard to the remedies 

available in the Act upon which the judgment deditor may rely.   

 

E. The constitutionality of the impugned provisions  

 

68. Although the Appellants’ case in the court a quo was argued solely on 

the basis that the relevant provisions of the Act infringed section 26 of 

the Constitution, the Appellants now seek to impugn the provision of 

the Act on the bases that they are also inconsistent with sections 25(1) 

and 10 of the Constitution.  We have already dealt with the validity of 

this additional attack hereinabove. 

 

69. The Ninth Respondent opposes the Appellants’ attack on the Act on 

the following grounds: 

 

69.1 The Appellants may (and have been able) to obtain substantial 

relief without attacking the constitutionality of the Act. 

 

69.2 The impugned provisions of the Act are not inconsistent with 

sections 10, 25(1) and 26 of the Constitution. 

 

                                                                                                                             
Amicus Curiae) 2001 (4) SA 491 (CC)at paras 10 and 14; S v Manamela (Director-General of 
Justice Intervening) 2000 (3) SA 1 (CC) at para 44 
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69.3 If any of the provisions are found to be unconstitutional, they 

would be saved by section 36 of the Constitution. 

 

70. We deal with each of these contentions in turn.  Before doing so we 

have regard to section 7(2) of the Constitution. 

 

(i) Section 7(2)

 

71. Section 7(2) of the Constitution provides that the State must respect, 

protect, promote and fulfil the rights in the Bill of Rights and the courts 

are constitutionally bound to ensure that they are protected and 

fulfilled. 

 

72. This involves the State refraining from depriving people of access to 

housing without justification and refraining from passing laws or 

engaging in conduct which denies or obstructs access to housing. 

 

73. The UN Committee interpreted the right to adequate housing in article 

11 of the Covenant as including an obligation on the State to ensure 

legal protection and effective remedies against unlawful actions by 

landlords, rent levels, forced evictions, harassment and other threats.83 

 

                                            
83 Davis et al Fundamental Rights in the Constitution: Commentary and Cases 1997 at 346 

 



 42

74. On the basis of this interpretation there rests a dual obligation on the 

State:  First, the adoption of legal measures to create a legal 

framework giving individuals the legal status, rights and privileges that 

will enable them to pursue their rights, and second, the implementation 

of measures and programmes designed to assist individuals in 

realising socio-economic rights. 

 

75. A number of laws have been promulgated in South Africa specifically to 

facilitate access to housing and to provide the legal protection as 

aforementioned.  These included, inter alia, the – 

 

75.1 Less Formal Township Development Act 113 of 1991; 

75.2 Transformation of Certain Rural Areas Act  94 of 1998; 

75.3 Prevention of Illegal Eviction from and Unlawful Occupation of 

Land Act 19 of 1998; 

75.4 Extension of Security of Tenure Act 62 of 1997; 

75.5 Interim Protection of Informal Land Rights Act 31 of 1996; 

75.6 Communal Property Associations Act 28 of 1996; 

75.7 Development Facilitation Act 67 of 1995; 

75.8 Housing Consumer Protection Measures Act 95 of 1998; 

75.9 Housing Act 108 of 1997; and 

75.10 Home Loan and Mortgage Disclosure Act 63 of 2000.84 

 

                                            
84 Record D146, Bezuidenhout affidavit para 99 
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76. In fact, both the Housing Act and the Development Facilitation Act 

define general principles which are applicable to housing development 

and which are binding on all tiers of government.  These Acts instruct 

the State and local authorities, in managing their respective housing 

policies, to give priority to the needs of the poor, to ensure that housing 

development is based on integrated planning, to uphold the practice of 

good governance, to promote conditions in which everyone meets their 

obligations in respect of housing development, to create socially and 

economically viable communities for the safe and healthy living 

environment of all inhabitants, and to prevent slums and slum 

conditions.  Accordingly, the authorities are bound to provide adequate 

housing on a progressive basis:  they must set housing delivery goals, 

identify and designate land for housing development and ensure the 

prevention of conditions which could be conducive to health hazards 

and insecurity amongst city dwellers.85   

 

77. The Housing Amendment Act 4 of 2001, which came into force on 1 

February 2002, provided inter alia for the regulation of the sale of 

State-funded housing.   The Housing Amendment Act inserted section 

10(A) and (B) into the Housing Act 107 of 1997.   

 

77.1 Section 10(A) restricts the voluntary sale of State subsidised 

housing for a period of 8 years from the date on which the 

property is acquired by the owner, unless the dwelling or site 

                                            
85 See Port Elizabeth Municipality v Peoples Dialogue on Land and Shelter and Others 2000 
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has first been offered to the relevant provincial housing 

department.  In this manner the relevant provincial housing 

department will not pay a purchase price or other remuneration 

to the person vacating the property, but such person would be 

eligible to obtain another State-subsidised house should he or 

she qualify therefor. 

 

77.2 Section 10(B) restricts the involuntary sale of State housing by 

preventing the successors in title or creditors in law of the 

recipient of the national Housing Programme, other than 

creditors in respect of credit-linked subsidies, from selling or 

otherwise alienating the dwelling or site unless the same has 

first been offered to the relevant provincial housing department 

at a price not greater than the subsidy which the seller 

received for the property. 

 

78. It is submitted that the State, by inserting sections 10(A) and 10(B) into 

the Housing Act already deal with, and by promulgating the 

aforementioned legislation have reasonably complied with, its 

obligations as contained in section 26(1) and (2), read with section 

7(2), of the Constitution. The State has thus passed appropriate 

legislative measures to protect its stock of state-funded houses. 

                                                                                                                             
(2) SA 1074 (SE) at 1084 
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(ii) Section 26 

 

79. Section 26 of the Constitution provides: 

 

"(1) Everyone has the right to have access to adequate housing. 

 

(2) The State must take reasonable legislative and other 

measures, within its available resources, to achieve the 

progressive realisation of this right. 

 

(3) No one may be evicted from their home, or have their home 

demolished, without an order of court made after considering 

all the relevant circumstances.  No legislation may permit 

arbitrary evictions." 
 

(a) Interpretation 

 

80. Contextual interpretation of constitutional provisions is essential to 

make the value judgments required by a purposive approach. 

 

81. Other provisions of the Bill of Rights (and of the Constitution as a 

whole) provide part of the context for the interpretation of individual 

provisions of the Bill of Rights.86 

 

82. In addition, section 26 must be interpreted in the context of the cluster 

of socio-economic rights enshrined in the Constitution.87  In both 

                                            
86 S v Makwanyane 1995 (3) SA 391 (CC) at para 10;  Soobramoney v Minister of Health, 
Kwa-Zulu Natal 1998 (1) SA 765 (CC) at para 16; Pretoria City Council v Walker 1998 (2) SA 
363 (CC) at para 26  
87 Grootboom supra at para 19; Soobramoney supra at para 8 
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Soobramoney (supra at para 11) and Grootboom (supra at para 25) the 

socio-economic rights and corresponding obligations of the State were 

interpreted in their social and historical context.  In Grootboom supra 

Yacoob J stated (at paras 93-94): 

 

"93. This case shows the desperation of hundreds of thousands of 

people living in deplorable conditions throughout the country.  

The Constitution obliges the State to act positively to 

ameliorate these conditions.  The obligation is to provide 

access to housing, health care, sufficient food and water, and 

social security to those unable to support themselves and their 

dependents.  The State must also foster conditions to enable 

citizens to gain access to land on an equitable basis.  Those in 

need have a corresponding right to demand that this be done. 

 

94. I am conscious that it is an extremely difficult task for the State 

to meet these obligations in the conditions that prevail in our 

country.  This is recognised by the Constitution which 

expressly provides that the State is not obliged to go beyond 

available resources or to realise these rights immediately.  I 

stress however, that despite all these qualifications, these are 

rights, and the Constitution obliges the State to give effect to 

them.  This is an obligation that Courts can and in appropriate 

circumstances, must enforce."  (my emphasis) 
 

83. The substance and structure of section 26 accords with the approach 

adopted in the International Covenant on Economic, Social and 

Cultural Rights (1966) ("the Covenant") which was signed by South 

Africa in 1994 but which has not yet been ratified. 
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84. There are however differences.  Article 11 of the Covenant recognises, 

inter alia, the right to adequate housing while section 26 of our 

Constitution provides for the right of access to adequate housing.  

Article 2 is a general provision setting out the nature of and scope of 

the State party's obligations in relation to all the rights protected in the 

Covenant.  This court has held: 

 

“The right delineated in s 26(1) is a right of 'access to adequate 

housing' as distinct from the right to adequate housing 

encapsulated in the Covenant. This difference is significant. It 

recognises that housing entails more than bricks and mortar. It 

requires available land, appropriate services such as the 

provision of water and the removal of sewage and the financing 

of all of these, including the building of the house itself.”88

 

85. Accordingly, interpretations of the Covenant, the interpretations of the 

Committee charged to monitor compliance of State parties with their 

obligations under the Covenant and its comments on State reports 

although of assistance in giving meaning to section 26, are not 

definitive.89 

 

(b) The right of access to housing

 

86. The State has a primary obligation to facilitate access to adequate 

housing and the State must take reasonable legislative and other 

                                            
88 Grootboom supra at para 35 
89 Davis supra at 344; De Waal et al The Bill of Rights Handbook 2001 4 ed at 437 
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measures within its available resources to achieve a progressive 

realisation of this right. 

 

87. The Court a quo rejected the appellant’s challenge on the basis of an 

infringement of the right of access to housing.  The Appellants did not 

rely on any other rights in the court a quo.   

 

88. The approach of the court a quo is supported.  

 

89. Section 26 of the Constitution does not confer a right to ownership or 

even a right acquire a property and to have that property transferred 

into one’s own name. Section 26 also does not guarantee an absolute 

right to property or title, nor does it create an unqualified obligation on 

the State to guarantee free housing on demand to everyone. 

 

90. Instead, section 26(1) confers a general right of “access to” adequate 

housing and is a right of everyone.   

 

91. In both Soobramoney supra and Grootboom supra this Court 

recognised that the State is under a constitutional duty to comply with 

the positive obligations imposed on it by sections 26 and 27 of the 

Constitution, which obligations are subject to the qualifications 

expressed in sections 26(2) and 27(2).90 

 

                                            
90 Minister of Health v Treatment Action Campaign (No 2) 2002 (5) SA 721 (CC) at para 23 
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92. Section 26(2) imposes a positive obligation on the State to promote 

access to adequate housing by taking reasonable legislative and other 

measures, within its available resources, to achieve the progressive 

realisation of this right.91   

 

93. This Court stated that section 26 also imposes a negative obligation on 

the state, finding that:  

 

“Subsections (1) and (2) [of section 26] are related and must be read 

together. Subsection (1) aims at delineating the scope of the right. It is 

a right of everyone including children. Although the subsection does 

not expressly say so, there is, at the very least, a negative obligation 

placed upon the State and all other entities and persons to desist from 

preventing or impairing the right of access to adequate housing.  The 

negative right is further spelt out in ss (3) which prohibits arbitrary 

evictions. Access to housing could also be promoted if steps are taken 

to make the rural areas of our country more viable so as to limit the 

inexorable migration of people from rural to urban areas in search of 

jobs.”92

 

94. The purpose of the impugned provisions of the Act is to facilitate the 

recovery of civil debts by way of attaching immovable property as a last 

resort and not to prevent access to adequate housing.  This has no 

unconstitutional impact. The only question which affects 

constitutionality in this matter is whether the effect of the section is to 

prevent access to housing.93 

                                            
91 Grootboom  supra at para 21.  
92 Grootboom supra at para 34 
93 Coetzee supra at paras 65 and 67; Western Cape Provincial Government & Others:  In re 
DVB Behuising (Pty) Ltd 2001(1) SA 500 (CC) at para 38; Pretoria City Council v Walker 
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95. In reality the effect of a warrant of attachment does not restrict the right 

to access to housing of the owner or seller of a property.  The 

concomitant sale of execution and subsequent transfer of the property 

deprives the owner of the house of ownership but does not have the 

necessary effect of depriving the possessor of possession of or access 

to the house.  In this regard the court a quo held: 

 

95.1 The issuing of a warrant of execution against immovable 

property constituting a judgment debtor’s home, does not 

negatively impact on his or her right of ownership therein or 

occupation thereof.94   

 

95.2 An attachment by a sheriff does not affect a judgment debtor’s 

dominium in the attached property.95   

 

95.3 A sale in execution of immovable property involves two distinct 

transactions, namely the sale and the transfer, and the sheriff, 

save where he or she contractually agrees to do so, ordinarily 

does not guarantee vacant possession of property sold by him.  

Accordingly, until an immovable property sold in execution is 

transferred to the purchaser, a judgment debtor’s ownership 

and use of the property qua owner remains undisturbed.  

                                                                                                                             
supra at para 80; S v Jordan and others (Sex Workers Education and Advocacy Task Force 
and others  as Amici Curiae) 2002 (6) SA 642 (CC) at paras 106 - 114 
94 Record A32, Judgment para 42 
95 Record A35-36, Judgment para 45 



 51

Although the transfer of the property to the purchaser ends the 

legal basis of the judgment debtor’s right to use the property, 

the impact of the transfer of ownership on the continued use of 

the property would depend on the identity of the occupant and 

the legal basis for his or her occupation.96 

 

95.4 Once the basis for the judgment debtor’s dominium of the 

property has ended he or she may decide to vacate the 

property voluntarily and, as such, occupation is ended by the 

judgment debtor and not as a result of the execution process.  

Alternatively, the judgment debtor may continue to occupy the 

property without having entered into any arrangements with the 

purchaser.  This would constitute a holding over in which case 

the new owner would be entitled to institute legal proceedings 

for the eviction of the judgment debtor. This would similarly be 

the case with the sheriff who is contractually bound to provide 

the purchaser with vacant possession.  In such instance, in 

evicting the judgment debtor from his or her home, the 

provisions of PIE (or section 26(3)) must be complied with and 

such eviction will not have been brought about by the 

execution process but by separate legal proceedings instituted 

by the new owner based on a causa distinct from the 

proceedings pursuant to which the execution had taken place 

                                            
96 Record A36-37, Judgment paras 45-46 
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and then only after the court had taken all relevant 

circumstances into account.97    

 

95.5 The sale in execution and the transfer of immovable property in 

accordance with section 66(1)(a) of the Act, to the extent that it 

involves immovable property constituting the home of any 

person, does not infringe the right of access to adequate 

housing contained in section 26 of the Constitution and as a 

consequence the issuing by the clerk of the court of a warrant 

of execution against property does not infringe section 26 of 

the Constitution, irrespective of the amount of the judgment 

debt and whether other less restrictive means of satisfying 

such debt are available.98 

 

96. The question in the context of section 26(2) of the Constitution which 

must be answered is whether the legislative and other measures 

adopted by the State in compliance with its housing responsibilities fall 

short of its constitutional obligations.99 In answering this question this 

Court is not bound by the Appellants’ interpretation which seeks to 

place a positive obligation on the State absolutely to protect a certain 

category of beneficiaries of state housing from evictions and sales in 

execution.   

 

                                            
97 Record A39, Judgment paras 46-47 
98 Record A40-41, Judgment para 48 
99 TAC supra at para 25 
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97. Accordingly, the State complies with its section 26 responsibilities by 

providing the Appellants with low-income housing.  As the issuance of 

warrants of execution does not impede access to housing, nor does it 

have the automatic result of rendering persons homeless, there is no 

merit to the section 26 challenge which should not be decided, 

alternatively which should be dismissed.100 Insofar as the Act 

authorises the issuing of warrants of execution against homes under 

circumstances such as in these cases, it does not constitute an 

impediment to access to adequate housing and as found by the court a 

quo the actual sales of execution do not by itself render persons 

homeless. 

 

(iii) Section 25  

 

98. Notwithstanding that the Ninth Respondent contends that the 

Appellants are not entitled to now impugn provisions of the Act with 

reference to sections 25 of the Constitution, it is submitted that there is 

in any event no merit to this argument. 

 

99. Section 25(1) of the Constitution provides that: 

 

“No one may be deprived of property except in terms of law of general 

application, and no law may permit arbitrary deprivation of property.” 

 

                                            
100 see TAC supra at paras 29-31 
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100. In the event that the provisions for execution against immovable 

property in sections 66(1)(a) and 67 result in a deprivation of property, 

and the deprivation is arbitrary, the impugned provisions would be 

inconsistent with the Constitution and could only be saved by the 

limitation clause of the Constitution.  As this constitutional complaint 

was, however, not raised in the founding papers, in the event that this 

Court finds that there has been an infringement of section 25(1) of the 

Constitution, a justification argument as required for purposes of 

passing muster under section 36 of the Constitution is not before the 

Court, through no fault of the Ninth Respondent. 

 

101. The Appellants contend that insofar as section 66(1)(a) of the Act 

authorises the sale in execution and consequent transfer of ownership 

of immovable property of judgment debtors it constitutes an 

interference with the use, enjoyment and exploitation of property and 

as such constitutes a deprivation for purposes of section 25(1).101   

 

102. The purpose of section 25 is to protect private property rights against 

governmental action.102 

 

103. The origin of the Appellants’ contention is the dictum in Harksen v Lane 

NO & Others103 where Goldstone J held that in a certain sense “any 

                                            
101 The impugned provisions are not challenged on the bases that they amount to an 
expropriation of property.  Appellant’s heads at para 3.122 
102 Phoebus Apollo Aviation CC v Minister of Safety and Security 2003 (2) SA 34 (CC) at para 
4 
103 1998(1) SA 300 (CC) at para 57 (dealing with section 28 of the interim Constitution which 
was similar in structure to the relevant parts of section 25 of the Constitution) where 
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interference with the use, enjoyment or exploitation of property involves 

some deprivation.”   

 

104. In First National Bank of SA Ltd t/a Wesbank v Commissioner, South 

African Revenue Service (“the FNB case”) 104 this Court treated the 

matter thus:: 

 
“(a) Does that which is taken away from FNB by the operation of s 

114 amount to 'property' for purpose of s 25?  

(b) Has there been a deprivation of such property by the 

 Commissioner?  

(c) If there has, is such deprivation consistent with the provisions 

 of s 25(1)?   

(d) If not, is such deprivation justified under s 36 of the 

 Constitution?  

(e) If it is, does it amount to expropriation for purpose of s 25(2)?  

(f) If so, does the deprivation comply with the requirements of s 

 25(2)(a) and (b)?  

(g) If not, is the expropriation justified under s 36?”   

 

105. It is conceded that the Act and the Rules are laws of general 

application and that the Appellants’ homes would constitute property 

for purposes of section 25(1) of the Constitution. 

 

106. The next question is whether there is any restriction on the rights of 

property, brought about by the impugned provisions, and whether such 

can be regarded as a “deprivation” of property. 

                                                                                                                             
Goldstone J referred with approval to Hewlett v Minister of Finance & Another 1982(1) SA 490 
(ZS) at 406 E – F 
104 2002 (4) SA 768 (CC) at para 46; see also Geyser and Another v Msunduzi Municipality 
and Others 2003 (3) BCLR 235 (N) at 250B 
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107. In the FNB case105 Ackermann J adopted the approach of Goldstone J 

in Harksen in the context of distinguishing between the concepts of 

deprivation and expropriation, which distinction is not germane in this 

case. 

 

108. In light of the aforegoing an attachment of property, the sale in 

execution thereof, and a fortiori the transfer thereof to a seller would all 

constitute some “deprivation” of property for the purposes of section 

25(1) of the Constitution.  Also, to the extent that the impugned 

provisions authorise a restraint upon ownership and therefore 

constitute an interference with the use, enjoyment and exploitation of 

property, there is a deprivation of property as envisaged by section 

25(1) of the Constitution.  Such deprivation is however limited in nature 

and effect, and in particular, does not render the owner homeless.   

 

109. This Court also set out the criteria for determining the meaning of the 

term “arbitrary” in the FNB case.  It did so after making the following 

observations regarding the position in foreign jurisdictions: 

 

“Yet the comparative perspective does demonstrate at least two 

important principles. The first is that there are appropriate 

circumstances where it is permissible for legislation, in the broader 

public interest, to deprive persons of property without payment of 

compensation.  

 

                                            
105 supra at para 57 
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[98] The second is that, for the validity of such deprivation, there must 

be an appropriate relationship between means and ends, between the 

sacrifice the individual is asked to make and the public purpose this is 

intended to serve. It is one that is not limited to an enquiry into mere 

rationality, but is less strict than a full and exacting proportionality 

examination. Moreover, the requirement of such an appropriate 

relationship between means and ends is viewed as methodologically 

sound, respectful of the separation of powers between Judiciary and 

Legislature (in the case of the United Kingdom between Judiciary and 

Executive) and suitably flexible to cover all situations. It matters not 

whether one labels such an approach an 'extended rationality' test or 

a 'restricted proportionality' test. Nor does it matter that the 

relationship between means and ends is labelled 'a reasonably 

proportional' consequence, or 'roughly proportional', or 'appropriate 

and adapted' or whether the consequence is called 'reasonable' or 'a 

fair balance between the public interest served and the property 

interest affected'.  

 

“[99] That the word 'arbitrary' can grammatically have such a 

substantive content is reflected in The Oxford English Dictionary 

definition of 'in an arbitrary manner', which includes 'without sufficient 

reason'. The standard set in s 25(1) is 'arbitrary' and not, as in s 36(1) 

of the Constitution, 'reasonable and justifiable'.” 

 

110. This Court then concluded as follows in respect of the meaning of the 

word “arbitrary” in section 25(1) of the Constitution: 

 

“ [100] Having regard to what has gone before, it is concluded that a 

deprivation of property is 'arbitrary' as meant by s 25 when the 'law' 

referred to in s 25(1) does not provide sufficient reason for the 

particular deprivation in question or is procedurally unfair. Sufficient 

reason is to be established as follows:  

(a) It is to be determined by evaluating the relationship 

between means employed, namely the deprivation in 

question and ends sought to be achieved, namely the 

purpose of the law in question.  
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 (b) A complexity of relationships has to be considered.    

(c) In evaluating the deprivation in question, regard must 

be had to the relationship between the purpose for the 

deprivation and the person whose property is affected.  

(d) In addition, regard must be had to the relationship 

between the purpose of the deprivation and the nature 

of the property as well as the extent of the deprivation 

in respect of such property.  

(e) Generally speaking, where the property in question is 

ownership of land or a corporeal moveable, a more 

compelling purpose will have to be established in order 

for the depriving law to constitute sufficient reason for 

the deprivation than in the case when the property is 

something different and the property right something 

less extensive. This judgment is not concerned at all 

with incorporeal property.  

(f) Generally speaking, when the deprivation in question 

embraces all the incidents of ownership, the purpose 

for the deprivation will have to be more compelling than 

when the deprivation embraces only some incidents of 

ownership and those incidents only partially.  

(g) Depending on such interplay between variable means 

and ends, the nature of the property in question and the 

extent of its deprivation, there may be circumstances 

when sufficient reason is established by, in effect, no 

more than a mere rational relationship between means 

and ends; in others this might only be established by a 

proportionality evaluation closer to that required by s 

36(1) of the Constitution.  

(h) Whether there is sufficient reason to warrant the 

deprivation is a matter to be decided on all the relevant 

facts of each particular case, always bearing in mind 

that the enquiry is concerned with 'arbitrary' in relation 

to the deprivation of property under s 25.”  
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111. At para 108 of the FNB case,  this Court held that section 114 of the 

Customs and Excise Act 91 of 1964 cast the net too wide and 

amounted to an arbitrary deprivation of property in that: 

 

“The means it uses sanctions the total deprivation of a person's 

property under circumstances where (a) such person has no 

connection with the transaction giving rise to the customs debt; (b) 

where such property also has no connection with the customs debt; 

and (c) where such person has not transacted with or placed the 

customs debtor in possession of the property under circumstances 

that have induced the Commissioner to act to his detriment in relation 

to the incurring of the customs debt.” 

 

112. It is clear from the aforegoing that the test employed by this Court in 

the FNB case is not appropriate in the present instance, and that the 

Appellants’ reliance thereupon is misplaced.   

 

113. In FNB, this Court dealt with a statute which sanctioned the complete 

deprivation of the Appellant’s property for the satisfaction of a third 

party’s debt to the State.  

 

114. The scheme provided for in the Magistrates’ Court Act is quite different 

and considerably less invasive than the deprivation considered by the 

Court in the FNB case.  In the FNB case, the Constitutional Court held 

that there may be circumstances when sufficient reason is established 

by, in effect, no more than a mere rational relationship between means 

and ends.  It is submitted that the impugned provisions sanction the 

type of deprivation where sufficient reason for the legislative provision 
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will be established if there is a “mere rational relationship between the 

means and ends” of the legislation.  It is submitted that the test to be 

applied to the impugned provisions should not be strict proportionality, 

approximating the test under section 36(1) of the Constitution, but the 

less exacting “mere rationality test”.106  

 

115. The reason for the less stringent test is that the impugned provisions 

do not themselves result in eviction and complete deprivation of 

property as was the case in FNB, but would only result in a deprivation 

of property in a limited sense, as outlined above.          

 

116. The Appellants contend (in our view erroneously) that the impugned 

provisions are arbitrary insofar as the Act allows a judgment creditor to 

obtain judgment and should he or she be unable to obtain satisfaction 

of the judgment debt by executing against movable property, allows 

and authorises the judgment creditor to execute against the judgment 

debtor’s immovable property without any regard to the circumstances 

of the case.  The Appellants concede that in the majority of cases 

execution against immovable property will be for sufficient reason. 

They seek to limit the alleged unconstitutional effect to cases where the 

execution against a person’s home occurs in circumstances where 

there is no proportionality between the interest of the judgment creditor 

in having the debt satisfied and the hardship that will be suffered by the 

                                            
106 It follows that we do not agree with the test applied by the Court in Geyser supra at 250 E.  
The Court, with respect, assumes that the test to applied is the same regardless of the 
circumstances. Ackermann J, in the FNB case, clearly stated that, depending on the 
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debtor as a result of losing his or her home.  The Appellants conclude 

that this constitutes an arbitrary deprivation of property as there is an 

absence of any mechanism or judicial discretion to prevent injustices in 

the execution process.107 

 

117. In terms of the mere rationality test, the question is whether it was 

objectively rational, at the time when the law was adopted, to accept 

that the law would achieve its objective.108  In short, the Appellants 

have to demonstrate that the scheme of the Act and, in particular, 

sections 66(1)(a) and 67 of the Act, are devoid of any rational basis.109 

A court may not set aside a law which it considers to be ineffective, or 

because there are other and better ways of dealing with a problem.110 

As long as the legislative scheme is objectively rational, a court cannot 

interfere therewith simply because it disagrees with such scheme, or 

considers that there may be other or better ways to achieve the 

legislative objective.111 

 

118. The impugned sections are distinguishable from the provisions that 

applied in the FNB case in the following respects: 

  

                                                                                                                             
circumstances, different tests should be applied.  It is submitted that the present 
circumstances calls for the less exacting test “mere rationality test” to be applied. 
107 As we pointed out above this contention itself is incorrect as the court is able to exercise a 
discretion in order to, inter alia, prevent injustices. 
108 New National Party of South Africa v Government of the Republic of South Africa 1999 (3) 
SA 191 (CC) at para 22 
109 See S v Lawrence 1997 (4) SA 1176 (CC) at paras 57-70 and Prinsloo v Van der Linde 
1997 (3) SA 1012 (CC) at para 26 
110 S v Lawrence supra at para 44 
111 Pharmaceutical Manufacturers Association of SA & Others 2000 (2) SA 674 (CC) at para 
90   



 62

118.1 They are part of a scheme which only allows for the deprivation 

of rights of ownership under certain circumstances and in 

respect of debts for which the judgment debtor is liable.  In all 

cases the judgment debtor would be the owner of the property 

in question. 

 

118.2 Secondly, it does not flow inevitably from the deprivation that 

occurs that the owner would necessarily be deprived of the use 

of the property. 

 

118.3 The deprivation flows from the fact that the judgment debtor 

has in fact incurred a debt which has not been repaid, thereby 

reducing the patrimony of the judgment creditor, who may 

herself be of modest means, as was the case here. 

 

118.4 Any deprivation ceases once the debt is paid or arrangements 

are made. 

 

119. In the case of the legislation at issue in the FNB case, there was no 

necessary relationship between the affected owner and the customs 

debtor.  The section permitted the confiscation of any property on the 

premises of the customs debtor, and the selling of the property by the 

State, regardless of whether the property had any connection with the 

customs debt.  This Court described the effects of section 114 as 

follows: 
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“Section 114 is concerned with the collection of debts (customs debts) 

due to the State by the debtor (customs debtor) under the Act. For the 

purposes of this case and at the risk of oversimplification it is helpful to 

emphasise two features of the provisions of s 114 at this stage. The 

first is that, in order to collect the debt owed, they allow the 

Commissioner to sell goods without the need for a prior judgment or 

other authorisation by a court. The second is that, in order to satisfy 

the debt owed, the Commissioner may sell goods even where the 

goods do not belong to the customs debtor but to some third party.”112  

 
 

120. The interference with the rights of third parties in the FNB case was 

accordingly egregious and patently overbroad.   

 

121. The rights and interests of judgment debtors have to be weighed and 

balanced against those of judgment creditors. The latter too have 

constitutional rights, including the right to have justiciable disputes 

determined in a court of law (which must include the right to obtain an 

enforceable judgment), and the right not to be arbitrarily deprived of 

property (which would occur if an arbitrary amount were to be set 

below which a debtor’s immovable property is immune from 

attachment). 

 

122. Finally, the order sought by the Appellants in relation to section 66(1) 

would itself result in the breach of constitutional rights.  Thus, no 

reason has been suggested as to why, assuming the limit is set at, say, 

R1000, a judgment creditor in the sum of R1001 would be able to 

                                            
112 FNB case at para 4 
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execute against immovable property while one in the sum of R999 

would not.  Such inequality of treatment would offend against section 

10 of the Constitution.  

 

123. In light of the aforegoing analysis it is submitted that the reliance 

placed on the FNB case is misconceived and that the impugned 

provisions do not result in an arbitrary deprivation of the property of 

judgment debtors.   

 
 
F. Limitation

 

124. Section 36 of the Constitution provides that: 

 

"(1) The rights in the Bill of Rights may be limited only in terms of 

law of general application to the extent that the limitation is 

reasonable and justifiable in an open and democratic society 

based on human dignity, equality and freedom, taking into 

account all relevant factors, including – 

 

a. the nature of the right; 

b. the importance of the purpose of the limitation; 

c. the nature and extent of the limitation; 

d. the relation between the limitation and its purpose; and 

e. less restrictive means to achieve the purpose. 

 

(2) Except as provided in subsection (1) or in any other provision 

of the Constitution, no law may limit any right entrenched in the 

Bill of Rights." 
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125. The limitation argument addressed in the court a quo was restricted 

solely to section 26 of the Constitution.   

 

126. The Act is a law of general application.  Section 26 is a third generation 

socio-economic right insofar as it applies to State subsidised houses. 

 

127. It is common cause that there are literally hundreds of thousands of 

these houses located throughout South Africa.  Moreover that a huge 

number of attachments and executions are effected pursuant to court 

orders throughout the country for purposes of ensuring that judgment 

debts are paid. 

 

128. The execution procedures as contained in the Act and the Rules reflect 

a reasonable means to achieve a legitimate and reasonable 

governmental objective, namely the payment of debts. 

 

129. Without this procedure in place, the administration of justice would be 

severely hampered in its operations and tasks.  For example, every 

process issued from a court cannot be issued by a magistrate.  For that 

reason the Clerk of the Court is empowered to issue process which 

give effect to the decisions of the courts.  In addition, in many instances 

successful litigants would not be able to have effect given to judgments 

granted by the courts in the absence of an execution and attachment 

procedure. 
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130. Given the importance of such purpose, an order declaring any of the 

impugned sections to be inconsistent with the Constitution would 

severely disrupt, if not lead to a breakdown of, the whole debt-

collection procedure carefully crafted under the Act and the Rules and 

would make many court orders ineffectual.  In addition the relief sought 

could impede ordinary commercial transactions, particularly in respect 

of the class on behalf of whom the Appellants purport to seek relief.113 

 

131. The Appellants contend that in seeking to justify the attachment and 

execution provisions the Ninth Respondent has failed to put “evidence 

or other admissible factual material” or policy considerations before the 

court for example “statistically or by way of informed expert opinion”114 

and expects the Court to “speculate on justification in the absence of 

any factual basis therefore.”115 

 

132. There exists no statistical information pertaining specifically to the 

number of government subsidised low cost housing which are attached 

and executed for failure to pay trifling debts.  On the other the hand the 

purpose to be achieved by these provisions as contained in the Act and 

the Rules of the High Court is well-known.  The effect, if such 

provisions are not provided for, is sufficiently notorious to qualify for 

                                            
113 Record D128, Bezuidenhout affidavit paras 43-45  
114 Appellants’ submissions para 4.8 
115 De Lange v Smuts NO 1998(3) SA 785 (CC) at para 92 
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judicial notice to found the construction being urged on the Court by the 

Ninth Respondent.116 

 

133. In Coetzee supra Didcott J stated:117 

 

“The interests of creditors are plainly relevant to any constitutional 

appraisal of the provisions with those effects.  Credit plays an 

important part in the modern management of commerce.  The rights of 

creditors to recover the debts that are owed to them should command 

our respect, and the enforcement of such rights is the legitimate 

business of our law.  The granting of credit would otherwise be 

discouraged, with unfortunate consequences to society as a whole, 

including those poorer members who depend on its support for a host 

of their ordinary requirements.  That does not mean, however, that the 

interests of creditors may be allowed to ride roughshod over the rights 

of debtors.  The legislation in question permits that most egregiously, I 

believe, in the four respects mentioned.  I am satisfied that it is 

unreasonable and unjustifiable on those cumulatively oppressive 

scores.  Its clear invasion of the right to personal freedom which s 

11(1) guarantees to debtors like everyone else is therefore, in my 

judgment, not countenanced by s 33(1).” 

 

134. In considering the above dictum, it must be borne in mind that 

judgment creditors are not necessarily wealthy, or always 

unscrupulous, as was the case with Markotters.  On the facts of this 

case judgment creditors are also themselves on occasion poor and 

with limited resources.  The limitation argument advanced by the Ninth 

Respondent seeks to strike a balance in their interest too.    

 

                                            
116 De Lange v Smuts NO supra at para 92; S v Lawrence supra at para 175, footnote 165; 
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G. THE REMEDY

 

135. Section 172 of the Constitution provides that: 

 

"When deciding a constitutional matter within its power, a court – 

 

a. must declare that any law or conduct that is inconsistent with 

the Constitution is invalid to the extent of its inconsistency; and 

 

b. may make any order that is just and equitable, including – 

 

(i) an order limiting the retrospective effect of the 

declaration of invalidity; and 

 

(ii) an order suspending the declaration of invalidity for any 

period and on any conditions, to allow the competent 

authority to correct the defect." 
 

136. Even where the nature of a court’s discretion and the way in which it is 

to be exercised is not fully particularised in a statute, this does not 

necessarily mean that the discretion has been excluded.  Where a 

statutory provision is capable of more than one reasonable 

construction, one of which would lead to constitutional invalidity, and 

the other not, a court ought to favour the construction which avoids the 

invalidity.118 

 

 

                                                                                                                             
Ferreira v Levin supra at para 152 
117 Id at para 26 
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(i) Finding of constitutional invalidity

 

137. In the event, however, that this court grants any of the orders of 

constitutional invalidity sought by the appellants, it is submitted that 

such orders should be suspended for a period of 18 months from the 

date of the order of this court, to enable Parliament to correct the 

defects that have resulted in the declaration of invalidity. 

 

138. It is further submitted that pending the enactment of legislation by 

Parliament, the order of invalidity should be suspended in terms of 

section 172(b)(ii) of the Constitution for the following reasons:119 

 

138.1 A lacuna will arise from an unsuspended finding of invalidity 

which would have an immediate effect on the everyday 

attachment and execution of immovable property for the 

purposes of recovering civil debt, both at Magistrate's and High 

Court level. 

 

138.2 Civil courts, which already face a backlog of cases in the 

ordinary course, are currently not equipped to deal with 

additional procedures which may be required on a regular 

basis – both from an institutional perspective as well as the fact 

                                                                                                                             
118 De Beer supra at para 24 
119 S v Ntuli 1996 (1) SA 1207 (C); First National Bank of South Africa Ltd v Land and 
Agricultural Bank of South Africa and Others; Sheard v Land and Agricultural Bank of South 
Africa and Another 2000 (3) SA 626 (CC); Case and Another v Minister of Safety and Security 
and Others; Curtis v Minister of Safety and Security and Others 1996 (3) SA 617 (CC); Chief 
Lesapo v North West Agricultural Bank and Another 2000 (1) SA 409 (CC) 
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that judicial officers and staff have not been trained – to ensure 

compliance with the Constitution. 

 

138.3 The administration of justice would be severely hampered as 

every process in execution attaching immovable property could 

not in the ordinary course be issued by a magistrate after a 

judgment creditor is granted a hearing which may very well be 

the result of an unqualified order of unconstitutionality.  

 

138.4 Given the importance of having an effective debt collection 

mechanism in place, an order declaring the impugned 

provisions to be inconsistent with the provisions of the 

Constitution would lead to a breakdown of the whole debt 

collection procedure carefully crafted under the Act and the 

Rules and could result in court orders being worthless. 

 

139. In Fraser v Children's Court Pretoria North120  this Court found that the 

result of merely declaring a provision unconstitutional would be 

untenable and that in the light of inherent difficulties and multifarious 

and nuanced legislative responses which existed in dealing with those 

issues, it would be prejudicial to the interest of good government and 

justice if it did not give Parliament time to correct the unconstitutional 

legislation. 

 

                                            
120 1997 (2) SA 261 (C) 
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140. It is submitted that should this Court find any of the provisions of the 

Act to be inconsistent with the Constitution, the order granted in the 

Fraser matter would be applicable in this instance. 

 

(ii) Reading in

 

141. The appellants further seek orders reading into section 66(1)(a) and 67 

certain provisos; more specifically they seek to add a proviso to section 

67 exempting immovable property which does not exceed in value an 

amount which would be determined by the Minister in the Government 

Gazette or which would not realise a price on pubic auction which is 

determined by the Minister, from being sold at a sale in execution.121 

 

142. The Appellants do not seek to restrict this relief to subsidised housing 

or to a particular class of persons.  The Appellants in doing so seek to 

protect ownership of housing under the guise of access to housing.  It 

is submitted that this is misconceived. 

 

143. The interpretive technique of “reading in” is sanctioned by section 172 

of the Constitution as long as it is consistent with the Constitution and 

its fundamental values and would accord with the legislative scheme in 

question.  In other words, it would be the way that the Legislature 

would choose to remedy the defect. 

 

                                            
121 Record B107, para 6; D106, para 6 
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144. Although the Constitutional Court has recognised that, in a proper 

case, the reading-in of provisions into a statute is a permissible and 

appropriate remedy consequent upon a declaration of constitutional 

invalidity, it has at the same time advocated caution:122 

 

"[74] … In deciding whether words should be severed from a 

provision or whether words should be read into one, a Court 

pays careful attention first, to the need to ensure that the 

provision which results from severance or reading words into a 

statute is consistent with the Constitution and its fundamental 

values and, secondly, that the result achieved would interfere 

with the laws adopted by the Legislature as little as possible.  

In our society where the statute books still contain many 

provisions enacted by a Parliament not concerned with the 

protection of human rights, the first consideration will in those 

cases often weigh more heavily than the second. 

 

[75] In deciding to read words into a statute, a Court should also 

bear in mind that it will not be appropriate to read words in, 

unless in so doing a Court can define with sufficient precision 

how the statute ought to be extended in order to comply with 

the Constitution.  Moreover, when reading in (as when 

severing) a Court should endeavour to be as faithful as 

possible to the legislative scheme within the constraints of the 

Constitution.  Even where the remedy of reading in is 

otherwise justified, it ought not to be granted where it would 

result in an unsupportable budgetary intrusion." 

 

                                            
122 National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and 
Others 2000 (2) SA 1 (CC); See also S v Manamela and Another (Director-General of Justice 
intervening) 2000 (3) SA 1 (CC) at para 57; Hoffmann v South African Airways 2001 (1) A 1 
(CC) 
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145. Accordingly, it is submitted that the reading-in proposed by the 

appellant should be approached with caution. 

 

H. Conclusion 

 

146. The Ninth Respondent, for the reasons set out in paragraphs 5.29 to 

5.40 of the Appellants’ submissions, submits that this is an appropriate 

matter for the above Honourable Court to report the conduct of 

Markotters to both the Law Society and the Director of Public 

Prosecutions and to request that a report be submitted to the above 

Court, alternatively the court a quo, in this regard within six months. 

 

147. Finally, it is submitted that there is no proper constitutional complaint 

and that, as such, the appeals should properly be dismissed.  This is 

also a matter in which it would be appropriate for no costs order to be 

made. 

 

 

 

I JAMIE SC 

N BAWA 

 

Chambers, Cape Town  

23 April 2004 
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