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PART ONE 

INTRODUCTION 

 

1.1. This appeal concerns the question whether the process of execution 

authorised by sections 66(1)(a) and 67 of the Magistrates’ Courts Act 

32 of 1944 (“the Act”) is inconsistent with the Constitution on the 

grounds that it allows a person’s home to be sold in execution to 

satisfy a trifling debt. 

 

1.2. The facts, discussed in detail below, reveal that: 

 

1.2.1. The two appellants were living in impoverished circumstances. 

 

1.2.2. Both appellants are disabled. Ms Jaftha has a Standard Two 

education and cannot read or write well.  Ms Van Rooyen never 

went to school and cannot read or write at all. 

 

1.2.3. Both appellants incurred debts in insignificant amounts which 

they were unable to pay by reason of their poverty. 

 

1.2.4. At the instance of the only firm of attorneys in Prince Albert, and 

seemingly acting beyond their mandate, default judgments were 

obtained against the appellants and thereafter their homes were 

sold at a public auction. Ms Jaftha’s home was sold for 

R5 000,00 and Ms Van Rooyen’s home for R1 000,00. 
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1.2.5. Were it not for the pro amico intervention of attorney Matthew 

Walton, the appellants would probably have been rendered 

homeless.  

 

1.2.6. The appellants cases are not isolated. There are several other 

homes in Prince Albert which have also been sold in execution.  

 

1.3. Apart from costs, the only issues in dispute are set out at paragraphs 

4, 5 and 6 of the appellants’ notices of motion.  In these paragraphs 

the appellants seek the following relief: 

 

“4. Declaring section 66(1)(a) of the Magistrates’ Courts Act 32 

of 1944 inconsistent with the Constitution to the extent that it 

authorises and obliges the clerk of the court, if insufficient 

movable property has been found to satisfy the judgment 

debt, to issue a warrant of execution against immovable 

property constituting the home of the judgment debtor, where 

the debt is trifling or there are other and less invasive means 

of satisfying the judgment debt; 

 

5. Declaring that section 66(1)(a) of the Magistrates’ Court Act 

32 of 1944 is to be read as though the following words 

appear at the end of that subsection: 

 

 ‘Provided that no immovable property which constitutes the 

home of the judgment debtor shall be subject to execution 

unless the court has so ordered, on good cause shown with 

due regard to the provisions of the Constitution.’ 
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6. Declaring that section 67 of the Magistrates’ Court Act 32 of 

1944 is to be read as though the following words appear 

after the words ‘his equipment’: 

 

‘(h) the home of the judgment debtor, if it does not exceed 

in value the amount determined by the Minister from 

time to time by notice in the Gazette.  Provided further 

that if the value of the said home exceeds the amount 

so determined, the property shall nevertheless not be 

sold in execution if at the sale in execution it does not 

realise a price which exceeds the amount determined 

by the Minister from time to time in the Gazette’; 

 

7. Declaring that the proviso to section 67 of the Magistrates’ 

Court Act 32 of 1944 is to be read as though the following 

words appear after the word ‘paragraph’: 

 

 ‘(b), (c), (e), (f) and/or (g)’;” 

 

Record:  B108 – 109, D107 – 108. 

 

1.4. It will be submitted that the relevant provisions of the Act are in conflict 

with sections 25(1), 26 and 10 of the Constitution. We focus on these 

rights because they are the most obvious rights which have been 

violated. But it must be stressed, that the effect of rendering a person 

homeless in the circumstances postulated by this case has a far wider 

reach. It affects, also, for example, the very quality of a person’s life 

and a person’s freedom and security: 

 

“To live in a place, and to have established one’s own personal 

habitat with peace, security and dignity, should be considered 



 6

neither a luxury, a privilege nor purely the good fortune of those 

who can afford a decent home. Rather, the requisite imperative of 

housing for personal security, privacy, health, safety, protection 

from the elements and many other attributes of a shared humanity, 

has led the international community to recognize adequate housing 

as a basic and fundamental human right.” 

 

United Nations Housing Rights Programme, Report No 1, “Housing 

Rights Legislation : Review of International and National Legal 

Instruments” (2002) at p1 

 

1.5. Before considering the constitutional rights relied upon by the 

appellants, we summarise briefly the factual circumstances which led 

to the institution of these proceedings. 
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PART TWO 

THE CONTEXT 

 

2.   

2.1. The facts which provide the context to the appeals are not in dispute. 

 

2.2. The proceedings have their origins in a series of sales in execution of 

state subsidised houses in Prince Albert. 

 

2.3. During the period 1996 to April 2001, only two of these houses were 

sold in execution.  Thereafter: 

 

2.3.1. five houses were sold in May 2001; 

 

2.3.2. two were sold in June 2001; 

 

2.3.3. eight were sold in August 2001, including the homes of the two 

appellants. 

 

 Judgment, para 25. 

 

2.4. Both appellants come from backgrounds of considerable hardship.  

We shall briefly summarise their personal circumstances. 
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Ms Jaftha 

 

2.5.   

2.5.1. Ms Maggie Jaftha is an unemployed adult woman who lives at erf 

1825 Doringboom Street, Prince Albert; 

 

    Affidavit of Jaftha, para 1, Record:  B5. 

 

2.5.2. she was born on 7 July 1946; 

 

   Affidavit of Jaftha, para 7, Record:  B6. 

 

2.5.3. she has a standard two education.  She cannot read or write 

well; 

 

 Affidavit of Jaftha, para 6, Record: B6. 

 

2.5.4. she suffers from heart problems and has high blood pressure.  

She is unable to work because of her health.  Her only income is 

a monthly disability grant of R570 which she receives from the 

state; 

 

   Affidavit of Jaftha, para 7, Record:  B6. 
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2.5.5. her husband died about two years prior to September 2001 when 

these proceedings were instituted.  She had been separated from 

her husband for some time before he died; 

 

Affidavit of Jaftha, para 8, Record:  B6. 

 

2.5.6. in 1997 she applied for and was granted a state housing subsidy, 

which allowed her to obtain ownership of her home at erf 1825 

Doringboom Street, Prince Albert; 

 

   Affidavit of Jaftha, para 9, Record:  B6. 

 

2.5.7. she has lived in her home since 1997.  Before then she stayed in 

a squatter camp; 

 

   Affidavit of Jaftha, para 10, Record:  B6. 

 

2.5.8. her two children stay with her: 

 

   Affidavit of Jaftha, para 11, Record:  B6. 

 

2.5.8.1. Jaco was born in 1973 and does occasional work as a char 

and cleaner; 

 

 Affidavit of Jaftha, para 11.1, Record:  B6. 
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2.5.8.2. Natasha was born in 1983 and does not have work; 

 

 Affidavit of Jaftha, para 11.2, Record:  B6. 

 

2.5.9. in 1998 she borrowed R250 from Mietjie Skaarnek, the Second 

Respondent in her appeal.  She agreed with Mietjie Skaarnek 

that she would repay the R250 plus another R250 as 

‘commission’ in monthly instalments; 

 

   Affidavit of Jaftha, para 13, Record:  B6. 

 

2.5.10. she paid several instalments in order to discharge her debt to 

Mietjie Skaarnek.  By her calculations she repaid the full amount 

of R500; 

 

  Affidavit of Jaftha, para 14, Record:  B6. 

 

2.5.11. towards the end of 1998 Mietjie Skaarnek referred the dispute to 

Markotter Attorneys, the Third Respondent in her appeal, on the 

grounds that the debt had not been repaid; 

 

  Affidavit of Jaftha, para 15, Record:  B7. 
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2.5.12. judgment was taken against Ms Jaftha in Prince Albert 

Magistrate’s Court case no. 160/98 in the amount of R632,45 

plus costs and interest; 

 

  Affidavit of Jaftha, para 15, Record:  B7. 

 

2.5.13. there are no attorneys in Prince Albert apart from the Third 

Respondent.  Even if there had been other attorneys, Ms Jaftha 

was unable to afford legal representation; 

 

  Affidavit of Jaftha, para 17, Record:  B7. 

 

2.5.14. in the course of the year 2000 she made at least five separate 

payments of R100 each to Markotter Attorneys in order to 

discharge the judgment debt; 

 

  Affidavit of Jaftha, para 18, Record:  B7. 

 

2.5.15. after making the payments she was hospitalised for some time; 

 

  Affidavit of Jaftha, para 19, Record:  B7. 

 

2.5.16. in about early March 2001 she learnt that her home was going to 

be sold by Markotter Attorneys to pay the debt owed to Mietjie 

Skaarnek. 
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  Affidavit of Jaftha, para 19, Record:  B7. 

 

2.5.17. because she was desperate not to lose her house she went to 

Markotter Attorneys where she was given a note which said the 

following: 

 

 “Soek R5 500,00 voor 9 Maart 2001 anders verkoop ons die 

huis.  Geen verdere uitstel om af te betaal.” 

 

  Affidavit of Jaftha, para 19, Record:  B7. 

 

2.5.18. the original note was apparently signed by Mr Evert Van Zyl, a 

partner in the firm; 

 

  Affidavit of Jaftha, para 20, Record:  B8. 

 

2.5.19. she was very surprised to see that she owed R5 500.  Although 

other cases had been brought against her in the Prince Albert 

Magistrate’s Court by Markotter Attorneys in respect of small 

debts owed to Prince Albert Kontant Leenings, the Swartberg 

Spar and Cheep Cheep Meubeleerders, she could not believe 

that the amount owed in all those cases taken together could 

ever come to R5500; 

 

  Affidavit of Jaftha, para 21, Record:  B8. 
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2.5.20. on 5 April 2001 she paid Markotter Attorneys a further R300.  On 

3 July 2001 she paid another R200; 

 

  Affidavit of Jaftha, para 23, Record:  B8. 

 

2.5.21. in approximately July 2001 she went again to the offices of 

Markotter Attorneys, where she was told that if she wanted to 

stop her home being sold she would have to pay R7 000.  She 

knew that it was impossible for her to raise R7 000 and that she 

would not be able to prevent the sale in execution. 

 

  Affidavit of Jaftha, para 22, Record:  B8. 

 

Ms van Rooyen 

 

2.6. If evicted from her home, Ms van Rooyen will probably experience 

greater hardship than Ms Jaftha. 

 

2.6.1. Ms Christina van Rooyen is an unemployed adult woman who 

lives at 49 Hoekstraat, erf 1248 Prince Albert; 

 

  Affidavit of Van Rooyen, para 1, Record:  D5. 
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2.6.2. she was born on 24 July 1943; 

 

  Affidavit of Van Rooyen, para 7, Record:  D6. 

 

2.6.3. she has never been to school and is illiterate; 

 

  Affidavit of Van Rooyen, para 7, Record:  D6. 

 

2.6.4. her home at 49 Hoekstraat was provided to her husband in about 

early 1997 by means of a state housing subsidy of approximately 

R15 000; 

 

  Affidavit of Van Rooyen, para 8, Record:  D6. 

 

2.6.5. her husband died on 3 October 1997.  On his death Ms van 

Rooyen inherited the family home; 

 

  Affidavit of Van Rooyen, para 10, Record:  D6. 

 

2.6.6. Ms van Rooyen has three children: 

 

  Affidavit of Van Rooyen, para 11, Record:  D6. 
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2.6.6.1. Petronella who is 18 years old and lives with her aunt; 

 

  Affidavit of Van Rooyen, para 11.1, Record:  D6. 

 

2.6.6.2. Jan, who is 26, unemployed and lives with his mother; 

 

  Affidavit of Van Rooyen, para 11.2, Record:  D6. 

 

2.6.6.3. Stoffel, who is 29, unemployed, and lives with his mother; 

 

  Affidavit of Van Rooyen, para 11.3, Record:  D6. 

 

2.6.7. unemployment is high in Prince Albert.  Ms van Rooyen in the 

past did occasional work as a char.  Since 1997 she has not 

been able to find any work at all.  She lives off the occasional 

earnings of her sons when they can find temporary work; 

 

  Affidavit of Van Rooyen, para 12, Record:  D6. 

 

2.6.8. in about 1995 she bought some vegetables on account from 

Catherine Goliath, the Second Respondent in her appeal; 

 

  Affidavit of Van Rooyen, para 14, Record:  D7. 
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2.6.9. she cannot remember how much she owed for the vegetables.  It 

might have been as much as R190; 

 

  Affidavit of Van Rooyen, para 14, Record:  D7. 

 

2.6.10. she was unable to repay the debt to Ms Goliath because she did 

not have the money; 

 

  Affidavit of Van Rooyen, para 15, Record:  D7. 

 

2.6.11. Ms Goliath referred the matter to Markotter attorneys; 

 

  Affidavit of Van Rooyen, para 16, Record:  D7. 

 

2.6.12. proceedings in respect of the debt owed to Ms Goliath were 

initiated against Ms van Rooyen in the Prince Albert Magistrate’s 

Court under case no.96/95.  An amount of R 198.30 plus interest 

and costs was claimed; 

 

  Affidavit of Van Rooyen, para 16, Record:  D7. 

 

2.6.13. although the Sheriff served court papers on Ms van Rooyen, she 

understood no more than that they had something to do with the 

money she owed Ms Goliath; 
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  Affidavit of Van Rooyen, para 17, Record:  D7. 

 

2.6.14. in about July 2000 the Sheriff served further papers on Ms van 

Rooyen.  She understood them to mean that her house was 

going to be sold to pay the debt she owed to Ms Goliath.  

Although the debt was small, she did not have the money to 

repay it. 

 

  Affidavit of Van Rooyen, para 20, Record:  D8. 

 

The High Court Application 

 

2.7. Mr Matthew Walton, a Cape Town attorney, was approached to assist 

nine judgment debtors (including the appellants) whose homes were to 

be sold in execution in Prince Albert in August 2001.  On 16 August 

2001 he traveled from Cape Town to Prince Albert and met the nine 

judgment debtors whose homes were due to be sold in execution the 

following day. 

 

      Affidavit of Matthew Walton, para 9, Record:  B23. 

 

2.8. He took initial instructions from the judgment debtors and then 

attended the office of the Clerk of the Court in Prince Albert. 

 

 Affidavit of Matthew Walton, para 10, Record:  B23. 
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2.9. From the initial instructions and the court files, Mr Walton established 

that: 

 

2.9.1. in all but one of the nine cases, summons had been issued on 

behalf of the  creditor by Markotter Attorneys; 

 

  Affidavit of Matthew Walton, para 10.1, Record:  B23. 

 

2.9.2. in those eight cases Markotter Attorneys had caused default 

judgment to be taken against the defendant; 

 

  Affidavit of Matthew Walton, para 10.2, Record:  B23. 

 

2.9.3. in all nine cases Markotter Attorneys had caused warrants of 

execution to be issued, and houses belonging to the judgment 

debtors to be attached, with a view to selling them by public 

auction; 

 

  Affidavit of Matthew Walton, para 10.2, Record:  B23. 

 

2.9.4. all of the judgment debts, save one, were for trivial or nominal 

amounts.  Only one (an amount of R2 445,40) was for more than 

R1 000.  Three others were for amounts of less than R1 000.  

Four were for amounts of less than R200.  The remaining 
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judgment debt was for the sum of R58.  None of the judgment 

debts arose from money lent or advanced against security of the 

house attached. 

 

  Affidavit of Matthew Walton, para 10.3, Record:  B23. 

 

2.10. On 17 August 2001 Ms Jaftha’s home was sold in execution to Mr 

Stephanus Schoeman for R5 000.  On the same day Ms van Rooyen’s 

home was sold in execution to Mr Jacobus Stoltz for R1000. 

 

  Supplementary Affidavit of Matthew Walton, para 5.3.1, 

Record:  B82; 

  Affidavit of Van Rooyen, para 23. Record:  D8. 

 

2.11. Eight properties were sold in execution that day.  Of these, two were 

sold for R5000, one for R4 000, two for R1 000 and others for R500 or 

R600.  In each instance the judgment debtor had been assisted by the 

state to acquire or build the house and received a subsidy in the region 

of R15 000. 

 

 Affidavit of Matthew Walton, para 25, Record:  B26. 

 

2.12. If Ms Jaftha is evicted from her home she will have nowhere to go.  

She and her children will then have to live in a squatter camp.  She 
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fears that her health, which is already poor, will get much worse if she 

has to live in a shack. 

 

 Affidavit of Jaftha, para 28, Record:  B9. 

 

2.13. Similarly, if Ms van Rooyen is evicted from her home, she and her 

family will have nowhere to live.  They will have to build a shack on 

vacant land and live as squatters, if they can find the material to build 

a shack.  Ms van Rooyen’s health will suffer if she has to live in a 

shack, particularly in the cold Prince Albert winters.  She already has 

tuberculosis. 

 

 Affidavit of Van Rooyen, para 13, Record:  D7. 

 

2.14. It is common cause that if the appellants’ homes are sold in execution, 

they will not be entitled to any further state housing subsidies.  The 

practical effect of this is that the appellants will be rendered 

permanently homeless by the sale in execution of their homes. 

 

2.15. On 14 September 2001 a further four homes were sold in execution. 

 

Judgment, para 25. 

 

2.16. On 4 October 2001, Ms Jaftha, Ms Van Rooyen and Mr and Mrs Koot 

(who were similarly placed) launched applications in the Cape High 
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Court for urgent interim relief and, inter alia, orders setting aside the 

warrants of execution issued against them and orders declaring that 

the sales in execution had infringed their rights in terms of section 26 

of the Constitution. 

 

2.17. Mr Walton was able to launch applications in only three of the nine 

cases in which he had instructions, since, as a sole practitioner he did 

not have the resources to launch applications in all nine matters.  Ms 

Van Rooyen, acting in a representative capacity in terms of section 38 

of the Constitution, sought relief which would assist the other Prince 

Albert judgment debtors and people elsewhere in similar 

circumstances. 

 

2.18. On 16 October 2001 Binns Ward AJ made certain orders by consent.  

The orders appear in the record at pages B67 – 71 and D62 – 66.  The 

orders protected the homes of the appellants, and also the homes of 

other residents of Prince Albert who since 1994 required state 

subsidised homes, pending the outcome of the proceedings.   

 

2.19. The appellants thereafter amended their notices of motion in 

accordance with the provisions of rule 53.  The principal changes were 

to add prayers which sought declarations that sections 66(1)(a) and 67 

of the Act are inconsistent with the constitution. 

 

  Amended Notice of Motion, Record:  B107. 
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2.20. Thereafter, the Minister of Justice, the Minister responsible for the 

administration of the Act, was joined as the ninth respondent in both 

matters. 

 

2.21. Most, if not all, of the sales in execution were marred by a range of 

procedural defects.  Much of the relief initially sought by the 

appellants, including orders declaring the sales in execution to be null 

and void, was granted by consent.  The circumstances which led to the 

granting of these orders are described in paragraphs 13 to 19 of the 

High Court judgment. 

 

2.22. The Koot application was settled in its entirety.  The facts relevant to 

that matter were recorded by agreement between the parties.  In its 

judgment the High Court summarised these facts as follows: 

 

“Koot’s immovable property, Erf 1063 Prince Albert, was on 17 

August 2001 sold in execution to Mr F. van Zyl, (Van Zyl junior) one 

of the two partners in Markotter Attorneys, for an amount of R500.  

The sale in execution took place pursuant to warrants of execution 

based on judgment debts in favour of Sales Protection Bureau for 

R244,50, interest and costs and in favour of Mr J.M. Eloff for 

R158,41 (inclusive of costs) plus interest.  Markotter Attorneys 

represented both judgment creditors.  That application, in which 

relief similar to that claimed in the Jaftha and Van Rooyen 

applications were sought, has been settled.” 

 

  Record:  A13 – 14;  see further C18 – 20. 
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2.23. The only substantive relief which remained in dispute related to the 

constitutionality of sections 66(1)(a) and 67 of the Act.  Only the ninth 

respondent, the Minister of Justice, opposed this relief.   

 

2.24. The application was argued initially before van Reenen and Josman 

JJ.  Josman J unfortunately died before judgment was delivered.  The 

matter was then re-argued before Nel and van Reenen JJ.   

 

2.25. In its judgment of 5 June 2003, the High Court found the impugned 

provisions of the Act to be consistent with the requirements of the 

Constitution.  The High Court in a subsequent judgment issued a 

positive certificate in terms of rule 18 (as it was then) of the rules of 

this Court.  This Court granted the appellants leave to appeal on 16 

February 2004. 

 

Public interest standing  

 

2.26. Although it is not disputed that Ms Jaftha and Ms Van Rooyen have 

standing in their own right, Ms Van Rooyen sought also to act in the 

broader public interest. On 16 October 2001, Binns Ward AJ granted 

Ms Van Rooyen  

 

“leave to act in the public interest as representative of those 

residents of Prince Albert in occupation of low cost housing who 

since 1994 have received or benefited from low cost housing 
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subsidies or grants made by the State to members of previously 

disadvantaged communities … in the further conduct of these 

proceedings.” 

 

Order of Court para 2 Record D63  

Notice of Motion para 2 Record D1 

Affidavit of Walton para 39 Record D38 

Affidavit of Bezuidenhout para 12 Record D120 

 

2.27. The Minister opposes Ms Van Rooyen’s right to litigate in the public 

interest. 

Affidavit of Bezuidenhout paras 11 - 24 Record D120 – 

123 

 

 

2.28. Although the standing of the appellants in their personal capacity is not 

in issue, it is submitted that it is critically important to recognise the 

public interest nature of this litigation and to foster, rather than impede, 

the work of public interest litigation. Were it nor for the work of Attorney 

Matthew Walton, the appellants and others similarly situated would, in 

all probability, have been rendered homeless. 

 

2.29. The residents of Prince Albert are, by all accounts, impoverished. At 

the relevant time, there was only one firm of attorneys, Markotters. 

 

Affidavit of Jaftha, para 7 Record B7 
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Affidavit of Walton para 37.1.3 Record B32 

Affidavit of Van Rooyen, para 19 Record D7 - 8 

 

2.30. Walton, acting pro amico, described his personal difficulties in 

conducting litigation in Prince Albert. Driving from Cape Town to 

Prince Albert involves an eight hour round trip. Walton is obliged to 

travel, since his clients lack the means to travel to him. There are no 

attorneys in Prince Albert whom he could appoint as correspondents. 

 

Affidavit of Walton, para 37 Record B32 

 

2.31. The evidence establishes that the cases of Ms Van Rooyen and Ms 

Jaftha are not isolated. Walton had a mandate on behalf of nine 

persons similarly situated. 

 

Affidavit of Walton, paras 9 – 10 Record B23 – 24 

 

2.32. The Department of Justice established that there were further sales in 

execution beyond those identified by Walton. 

 

Affidavit of Bezuidenhout, paras 20 – 23 Record D122 – 3 

 

2.33. The personal circumstances of Ms Van Rooyen make it plain that she 

would have had no prospect of protecting her rights were it not for the 
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fortuitous intervention of Walton. She has never been to school, 

cannot read or write, is unemployed and suffers from tuberculosis.  

 

Affidavit of Van Rooyen, para 7 Record D6 

 

2.34. Despite these personal circumstances, she is implicitly criticised for 

ignoring the processes of court which were served on her and for 

seeking legal assistance to prevent the sale of her house only on the 

eve of the sale.  

 

Affidavit of Bezuidenhout para 95 Record D145 

 

2.35. It is respectfully submitted that such a standpoint emanating from the 

Department of Justice is unworthy and fails to recognise the problems 

of poverty and access to justice which beset this country. 

 

2.36. It is submitted that the restrictive rules of standing at common law 

were self consciously expanded in both the interim and final 

Constitutions in order to facilitate access to justice by those who need 

it most. Hence, in Ferreira v Levin NO & Others 1996(1) SA 984 (CC), 

Chaskalson P at paragraph 229 held that the standing provisions of 

the Interim Constitution should be generously interpreted consistent 

with the mandate given to the courts to uphold the Constitution and to 

protect constitutional rights. In the same case, O’Regan J, at 

paragraph 230, commenting on the role of the courts stated: 
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“This role requires that access to the courts in constitutional 

matters should not be precluded by rules of standing 

developed in a different constitutional environment in which a 

different model of adjudication predominated. In particular, it 

is important that it is not only those with vested interests who 

should be afforded standing and constitutional challenges, 

where remedies may have a wide impact.”  

 

See also : Permanent Secretary, Department of Welfare, 

Eastern Cape & Ano v Nguxusa & Others 2001 (4) SA 

1184 (SCA) at paras 13 -15 and 22 – 23. 

 

2.37. The need for generous rules of standing is especially important in a 

country like South Africa where there is widespread poverty and 

illiteracy.  

 

Cf Mohlomi v Minister of Defence 1997(1) SA 124 (CC) at 

para 14 

 

2.38. Access to justice by means of generous rules of standing has long 

been recognised by the Supreme Court of India. 

 

See generally: Basu Shorter Constitution of India (12ed) 

at 274 – 275 
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Commenting on this development, a former Attorney General of India 

has stated: 

 

“A major concern which impelled this development was the 

realisation that if the doors of the court are closed to a 

person who though not personally and directly affected is 

acting bona fide and has drawn the court’s attention to 

breaches of constitutional obligations and dereliction of 

mandatory statutory duties affecting public interest, 

governmental agencies and statutory bodies and authorities 

would be let free to violate the law with impunity. Such a 

situation would be subversive of the Rule of Law. People, 

especially the ‘lonely and the lost’ whose fundamental rights 

are infringed but are denied easy and effective access to 

justice may turn to the streets. Rigid adherence to the 

traditional rules of locus standi would thus be detrimental to 

public interest. In the memorable words of Justice Krishna 

Iyer : ‘it is essential that the Rule of Law must wean the 

people away from the lawless street and win them for the 

Court of Law.’  

The liberalised doctrine of locus standi led to the 

development of Public Interest Litigation (PIL) which enabled 

the underprivileged and downtrodden to secure access to 

court through the agency of a public spirited person or an 

organisation acting bona fide in the public interest.” 

 

Soli Sorabjee “Judicial Activism : The Indian 
Experience” at p4 

 

2.39. We now turn to consider the constitutionality of sections 66(1)(a) and 

67 of the Act. 
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PART THREE 

THE CONSTITUTIONALITY OF THE IMPUGNED SECTIONS 

 

INTRODUCTION 

3.   

3.1. In these submissions the appellants’ constitutional challenge is based 

on sections 26(1), 26(3), 25(1) and section 10 of the Constitution.  

 

3.2. We turn to consider each of the constitutional rights upon which the 

appellants rely. 

 

SECTION 26(1) 

 

3.3. Section 26 of the Constitution provides as follows: 

 

(1) Everyone has the right to have access to adequate housing. 

 

(2) The state must take reasonable legislative and other 

measures, within its available resources, to achieve the 

progressive realisation of this right. 

 

(3) No one may be evicted from their home, or have their home 

demolished, without an order of court made after considering 

all the relevant circumstances.  No legislation may permit 

arbitrary evictions. 
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3.4. The section has been ‘carefully crafted’.  It is necessary to construe 

each of its component parts.  This Court has explained the nature of 

each of these subsections: 

 

Government of the RSA and others v Grootboom and others 

2001 (1) SA 46 (CC) para 21 et seq 

 

3.4.1 Section 26(1) is the general statement of the right.  It ‘confers a 

general right of access to adequate housing’.  It ‘aims at 

delineating the scope of the right.  It is a right of everyone ...’ 

 

Grootboom paras 21 and 34. 

 

3.4.2 In terms of sec 26(1) ‘there is, at the very least, a negative 

obligation placed upon the State and all other entities and 

persons to desist from preventing or impairing the right of 

access to adequate housing’.  The negative right ‘is further spelt 

out in subsection (3)’. 

 

Grootboom para 34. 

 

3.4.3 Section 26(2) ‘establishes and delimits the scope of the positive 

obligation imposed upon the State to promote access to 

adequate housing’.  It ‘speaks to the positive obligation imposed 

upon the State’. 
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Grootboom paras 21, 38. 

 

3.4.4 It is thus the part of section 26 which describes the extent of the 

duty of the State to fulfil the right of access to housing, through 

its housing programmes. 

 

3.4.5 Section 26(3) ‘provides protection against arbitrary evictions’. 

 

 Grootboom para 21. 

 

Section 7(2) 

 

3.5. Section 7(2) of the Constitution obliges the state to ‘respect, protect, 

promote and fulfil’ the right of access to adequate housing.  Those 

words describe the nature of the various obligations which fall upon 

the state.  Each of them has a specific meaning.  The duties imposed 

on the state to respect and protect the right of access to adequate 

housing reinforce the negative obligation contained in section 26(1). 

 

3.6. The United Nations Committee on Economic, Social and Cultural 

Rights is the body responsible for monitoring compliance with the 

International Covenant on Economic, Social and Cultural Rights.  It 

issues General Comments explaining the obligations of states under 

the Covenant. 
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3.7. The significance of the Committee and its General Comments has 

been explained by this Court in Grootboom at paras 29 to 31 and 45.  

It was held that in dealing with the meaning of ‘progressive realisation’, 

the General Comments are ‘helpful’ in understanding our Constitution.  

The meaning ascribed to that phrase in the relevant General Comment  

 

‘is in harmony with the context in which the phrase is used in our 

Constitution and there is no reason not to accept that it bears the 

same meaning in the Constitution as in the document from which it 

was so clearly derived.’ 

 

Grootboom para 45. 

City of Cape Town v Rudolph & Others 2003(11) BCLR 1236 (C) 

1266 G – H. 

 

3.8. Similarly, the meaning given by the Committee in its General 

Comments to the requirement that a State should ‘respect’ and 

‘protect’ a right, is in harmony with the context in which that term is 

used in our Constitution, and there is no reason not to accept that it 

bears the same meaning as that given to it by the Committee. 

 

The duty to ‘respect’ the right to housing 

 

3.9. In order to ‘respect’ a right, the state must refrain from action which 

would serve to deprive individuals of their rights. 
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Craven The International Covenant on Economic, Social and 

Cultural Rights (Clarendon, Oxford, 1995) 110. 

 

3.10. The United Nations Committee on Economic, Social and Cultural 

Rights has explained this duty as follows in relation to the right to food: 

 

‘The obligation to respect existing access to adequate food requires 

States parties not to take any measures that result in preventing such 

access.’ 

 

General Comment 12: ‘The right to adequate food’ (1999), 

E/C.12/1995, CESCR:  para 15. 

 

3.11. Insofar as the Act authorises the issuing of warrants of execution 

against homes under circumstances such as in this case, it is a 

measure which results in preventing access to adequate housing.  

Such sales in execution have the result that people such as the 

appellants are rendered homeless. 

 

3.12. The state has accordingly failed in its duty to ‘respect’ the right of 

access to adequate housing through: 

 

3.12.1. the enactment of the relevant sections of the Act 

 

3.12.2. the use of state officials for the issuing of warrants of execution 

under such circumstances 
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The duty to ‘protect’ the right to housing 

 

3.13. The UN Committee has concluded that the duty to ‘protect’ a right 

requires the state to take measures that prevent third parties from 

interfering with the right. 

 

General Comment 14 ‘The right to the highest attainable standard 

of health’ (2000), E/C.12/2000/4, CESCR:  para 33. 

 

3.14. Thus, in relation to the right to food 

 

‘The obligation to protect requires measures by the State to ensure 

that enterprises or individuals do not deprive individuals of their 

access to adequate food.’ 

 

General Comment 12: ‘The right to adequate food’, para 15. 

 

3.15. The duty to ‘protect’ a right thus requires that the state must ‘regulate 

private interactions to ensure that individuals are not arbitrarily 

deprived of the enjoyment of their rights by others’. 

 

Craven The International Covenant on Economic, Social and 

Cultural Rights (Clarendon, Oxford, 1995) at 112. 
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3.16. The European Court of Human Rights has also recognised the duty on 

the state to adopt measures which prevent third parties from impairing 

rights: 

 

‘In addition to this primarily negative undertaking there may be 

positive obligations inherent in effective respect for private or family 

life....  These obligations may involve the adoption of measures 

designed to secure respect for private life even in the sphere of the 

relations of individuals between themselves.’ 

 

X & Y v The Netherlands 8 EHRR 235 para 23. 

 

3.17. After examining the authorities referred to above, the Cape High Court 

concluded that: 

 

“It is apparent that the State is as a matter of general constitutional 

principle under a duty, ‘to put in place laws and to take appropriate 

action to protect individuals and groups against the violation of their 

rights by other private parties’ so as to fulfil its obligation to ‘protect’ 

the right.  (See:  Liebenberg ‘Socio-economic Rights’ in Chaskalson 

& Others (eds) Constitutional Law of South Africa para 41.6).” 

 

City of Cape Town v Rudolph & Others 2003(11) BCLR 1236 (C) 

1267 B – C; 

See also:  Residents of Bon Vista Mansions v Southern 

Metropolitan Local Council 2002(6) BCLR 625 (W) paras 14 – 19. 
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3.18. In order to assess whether the Act infringes the right of access to 

housing, it is necessary to consider how the relevant provisions have 

been interpreted by our Courts and the impact of these provisions. 

 

Section 66(1)(a) 

 

3.19. It is necessary to consider not only the intrinsic content and purpose of 

the Act, but also its practical operation and effect. 

 

Coetzee v Government of the Republic of South Africa:  Matiso 

v Commanding Officer, Port Elizabeth Prison 1995(4) SA 631 

(CC) paras 65 and 67. 

 

3.20. It is not disputed that there are circumstances in which the state can 

legitimately undertake actions which result in people losing their 

homes.  In order to satisfy debts, the attachment of immovable 

property, including homes may be appropriate.  

 

3.21. Our fundamental constitutional objection is that even though the broad 

purpose of the relevant provisions of the Act is unobjectionable, the 

procedure which it creates has the result that people are unnecessarily 

and disproportionately deprived of their homes.  This is an 

unconstitutional effect, and on that basis alone, we submit the relevant 

provisions of the Act should be struck down. 
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3.22. The Court has accepted that the purpose and effect of legislation is 

relevant to a determination of its constitutionality: 

 

The purpose and effect of the legislation may equally be relevant to 

show that although the legislation, in some of its provisions, 

purports to deal with a matter which falls outside the functional 

areas listed in Schedule 6, its true purpose and effect is to achieve 

a different goal which falls within the functional areas listed in 

Schedule 6. 

 

Western Cape Provincial Government & Others:  In re DVB 

Beshuising (Pty) Ltd 2001(1) SA 500 (CC) para 38; 

See also:  New National Party of South Africa v Government 

of the Republic of South Africa & Others  1999(3) SA 191 

(CC) para 155; 

Ex Parte Speaker of the Kwazulu-Natal Amakhosi & 

Iziphakanyiswa Amendment Bill of 1995;  Ex Parte Speaker 

of the Kwazulu-Natal Provincial Legislature:  In re Payment 

of Salaries, Allowances & Others Privileges to the 

Ingonyama Bill of 1995 1996(4) SA 653 (CC) para 19; 

Pretoria City Council v Walker 1998(2) SA 363 (CC) para 80. 

S v Jordan and others (Sex Workers Education and 

Advocacy Task Force and others  as Amici Curiae) 2002 (6) 

SA 642 (CC) at paras 106 - 114 

 

3.23. Dickson CJC has pointed out in the Supreme Court of Canada: 
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“Even if the purpose of the legislation is unobjectionable, the 

administrative procedures created by law to bring that purpose into 

operation may produce unconstitutional effects, and the legislation 

should be struck down.” 

 

R v Morgentaler, Smoling & Scott (1988) 31 CRR (1st) 1 para  25. 
 

3.24. Section 66(1)(a) of the Act reads as follows: 

 

“Whenever a court gives judgment for the payment of money or 

makes an order for the payment of money in instalments, such 

judgment, in the case of failure to pay such money forthwith, or 

such order in case of failure to pay any instalment at the time and in 

the manner ordered by the court, shall be enforceable by execution 

against the movable property and, if there is not found sufficient 

movable property to satisfy the judgment or order, or the court, on 

good cause shown, so orders, then against the immovable property 

of the party against whom such judgment has been given or such 

order has been made.” 

 

3.25. The effect of the section is that it allows for execution against 

immovable property in two instances: 

 

- if sufficient movable property is not found to satisfy the judgment or 

order, or  

 

- the court so orders on good cause shown. 
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3.26. The common law protected immovable property by requiring that 

movable property first had to be exhausted before execution could be 

levied against immovable property. 

 

Stadsraad Pretoria v Letabakop Farming Operations (Pty) LTd 

1981(4) SA 911 (T) 915 B. 

 

3.27. The “good cause” element of section 66(1)(a) was introduced by an 

amendment to the Act in 1952 to allow the court to declare executable 

immovable property which is hypothecated to the creditor and also to 

enable the creditor to bypass the delay and expense of executing 

against movable property where it is clear that there are insufficient 

movables to satisfy the debt. 

 

Dorasamy v Messenger of the Court, Pinetown & Others 1956 

(4) SA 286 (N) 290 C – E. 

 

3.28. In this context, “good cause” means good cause why there should be a 

departure from the order of execution provided for by the common law. 

 

Stadsraad Pretoria, supra, 915 B. 

 

3.29. A special hypothecation of the immovable property is the best cause 

that could be desired for departing from the normal order of execution. 
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Stadsraad Pretoria, supra, 916 B – E. 

 

3.30. If a judgment creditor elects to execute against immovable property – 

after having shown good cause, executed against movables first or 

been authorised by the court after a financial enquiry in terms of 

section 65(A)(1) – the clerk of the court has no discretion and is 

obliged in terms of Magistrates’ Court Rule 36 to issue and sign the 

warrant of execution presented by the creditor. 

 

Judgment, para 44. 

 

3.31. Through the procedure it has established for execution against 

immovable properties, the state facilitates and enables interference 

with the right of access to housing.  It does this by allowing third 

parties to buy the houses concerned and to evict the owners and 

occupiers from their homes, thereby depriving them of their access to 

adequate housing. 

 

3.32. Although in many cases of execution against immovable property, 

section 26 will not be infringed because the judgment debtors will 

retain access to adequate housing, there are not safeguards in the Act 

to monitor and if necessary prevent this outcome. 

 

3.33. In some cases it may be that where the judgment debtor is deprived of 

access to adequate housing by the execution procedure, this 
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constitutes a justifiable infringement of section 26 when regard is had 

to the interest of the creditor in executing on the debt. 

 

3.34. The defect in the Act is that it provides no mechanism to distinguish 

between those cases in which the issuing of warrants and the 

subsequent execution procedure result in infringements of the right of 

access to housing and those cases where it does not.  The result is 

that the Act fails to prevent third parties from interfering with the rights 

of the people affected.  The state has accordingly failed to “protect” the 

right to housing. 

 

3.35. We therefore submit that the relevant provisions are plainly 

inconsistent with the duty on the state to ‘respect’ and ‘protect’ the 

right to housing.  This is so because they: 

 

3.35.1. are measures through which the state is an active participant in 

depriving people such as the appellants of access to adequate 

housing.  This amounts to a failure to ‘respect’ the right of access 

to adequate housing. 

 

3.35.2. are measures through which the state, far from ensuring that third 

parties do not deprive people such as the appellants of access to 

adequate housing, actually enables and authorises third parties 

to do so.  This amounts to a failure to ‘protect’ the right of access 

to adequate housing. 



 42

 

3.36. The facts of this case demonstrate that the provisions of the Act can 

produce homelessness where this is unnecessary, and where it is 

disproportionate. 

 

3.37. The Act permits an execution creditor to have a home sold in 

execution, and the owner rendered homeless, without first exhausting 

alternative remedies, such as a garnishee order or an order for 

payments in instalments following a section 65 enquiry.  The Act 

provides no mechanism to prevent a situation such as in the Koot 

matter, where the execution creditor actually made a serious offer of 

payment in instalments, but this offer was rejected by the attorneys for 

the execution creditor. 

 

3.38. A less invasive measure than selling the homes of debtors would be 

available in at least some of the cases, namely those where the 

execution debtors are in employment. 

 

3.39. The procedure is also grossly invasive and disproportionate because it 

results in people losing their homes for trifling amounts of money. 

 

3.40. Ms Van Rooyen’s home (which cost R17 250) was sold for R1 000.  

Ms Van Rooyen could have been rendered homeless.  What was 

achieved by this process was that R560 was paid to her creditors, and 

R440 was paid to the Sheriff to cover his costs in the process. 
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Supplementary Affidavit of M L Walton, annexure 19, Record:  

D104. 

 
3.41. When legal proceedings were instituted, Ms Van Rooyen owed the 

second respondent R198,30.  She now stands to loose her home.  If 

the proceedings had been validly instituted, she would now owe the 

second respondent R357,83. 

 

Supplementary Affidavit of M L Walton, annexure 18, Record:  

D103. 

 

3.42. This was not a unique or even unusual case.  The systematic lack of 

proportionality is demonstrated by an analysis of the debts which gave 

rise to these sales, and by the extremely low prices at which the 

houses were sold, both in absolute terms, and as a percentage of their 

cost. 

 

3.43. The debts in the nine cases in which Mr Walton was involved were the 

following: 

 

3.43.1. One was for R58-00; 

 

3.43.2. Four were for (other) amounts of less than R200; 

 

3.43.3. Three were for (other) amounts of less than R1 000; 
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3.43.4. One was for R2 445. 

 

Affidavit of M L Walton, para 10.3, Record:  D29. 

 

3.44. It was for these amounts that the execution debtors were to be 

deprived of their access to housing. 

 

3.45. The statistics for all 19 sales in execution of state subsidised homes in 

Prince Alfred during 2001 are provided by the Ninth Respondent.  Of 

the 19 houses which were sold: 

 

3.45.1. Eight (42%) were sold for R1 000 or less; 

 

3.45.2. Eleven (57%) were sold for R5 000 or less 

 

3.45.3. Record:  D151 – 152. 

 

Proportionality 

 

3.46. Proportionality is a fundamental principle of the Constitution.  It is 

inherent in the Bill of Rights.  It involves the weighing and striking of a 

balance between the interests of parties and the interests of the 

community.  It must be carried out 
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‘in accordance with the “spirit, purport and objects of the Bill of 

Rights” and the relevant factors must be weighed in the context of a 

constitutional State founded on dignity, equality and freedom and in 

which government has positive duties to uphold such values.’ 

 

Carmichele v Minister of Safety and Security and another 2001 

(4) SA 938 (CC) para 43; 

Minister of Public Works v Kyalami Ridge Environmental 

Association (Mukwevho intervening) 2001 (3) SA 1151 (CC) 

para 101. 

 

3.47. The facts of this case demonstrate that there is no weighing and 

balancing of interests in the execution.  A trifling interest on the part of 

the execution creditor automatically negates and ‘trumps’ the debtor’s 

constitutional interest in retaining access to housing.  Execution and 

sale follow inexorably from the issue of a nulla bona return in respect 

of immovables, whatever the relative value and importance of what the 

debtor loses, and however little the creditors are owed or achieve 

through the sale.  The clerk of the court has no discretion in this 

regard: his or her sole function is to be satisfied by the nulla bona 

return that there is not sufficient movable property to satisfy the 

judgment. 

 

Judgment, para 44; 

Lambton Service Station v Van Aswegen 1993 (3) SA 637 (T) 

641H.  

 



 46

3.48. The irony is that the Act recognises the need for weighing and 

balancing in order to ensure that less drastic and less invasive 

measures are taken where possible, even though it is a 

preconstitutional statute.  It gives certain of the basic necessities of life 

complete protection again execution – including a bed, bedding, 

clothes, furniture and utensils, stock and tools, food and drink, 

professional books and documents. 

 

3.49. This protection of some of the basic necessities is praiseworthy, but it 

is inadequate in the constitutional era - because it fails to protect one 

of the most fundamental needs, which has specific constitutional 

protection, namely the home.  As Mr Walton points out, it protects the 

debtor’s bed and bedding, but not the place where he or she can sleep 

in it. 

 

M L Walton, Supplementary Affidavit, para 7.14, Record:  D84. 

 

3.50. That is the essence of the complaint of the appellants: that the Act: 

 

3.50.1. makes the issue of a warrant of execution against the home 

compulsory once there has been a nulla bona return in respect of 

movables - there is no discretion given to a court; and  

 

3.50.2. it gives no protection to the home, which the state is 

constitutionally obliged to protect. 
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3.51. The appellants case is that: 

 

3.51.1. the exercise of a judicial discretion should be required before a 

debtor is deprived of his or her home; 

 

Amended Notice of Motion, para 5, Record:  B108, D107. 

 

3.51.2. the home of a debtor should have absolute protection up to a 

value determined by the Minister of Justice - on the same basis 

as other necessities, which are not constitutionally guaranteed, 

and which nevertheless have that protection; and that 

 

Amended Notice of Motion, para 6, Record:  B 108, D107. 

 

3.51.3. the home of the debtor should be protected unless the sale 

achieves a value which has the result that the benefit to the 

creditors justifies the deprivation of the debtor’s home 

 

Amended Notice of Motion, para 6 (proviso), Record:  B108, 

D107. 

 

3.52. In this regard, the observations of the United Nations Committee on 

Economic, Social and Cultural Rights are relevant: 
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‘In cases where eviction is considered to be justified, it should be 

carried out in strict compliance with the relevant provisions of 

international human rights law and in accordance with general 

principles of reasonableness and proportionality....’ 

 

General Comment 7: ‘The right to adequate housing: forced 

evictions’ (1997) paras 15 and 16 

 

3.53. The High Court found that the Act is constitutionally unobjectionable 

on the basis of an interpretation of the scope of the negative obligation 

in section 26(1) that, we submit, deprives the right which flows from 

the obligation of any meaningful content. 

 

The High Court Judgment 

 

The reasoning 

 

3.54. In the High Court proceedings it was contended on behalf of the 

Minister of Justice that the appellants had succeeded in obtaining the 

substantive relief that they had claimed by having the warrants of 

execution set aside and the ensuing sales declared null and void.  It 

was accordingly possible to decide the case without reaching the 

constitutional issues raised.   

 

3.55. The High Court rejected these submissions on the basis that there is 

still a real risk that the appellants’ immovable properties may be 
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attached and sold in execution in the future.  As a result they have 

locus standi to act in their own interests in terms of section 38(a) of the 

Constitution.  We respectfully adopt the High Court’s findings in this 

regard. 

 

Judgment, paras 28 and 29. 

 

3.56. The High Court then considered the scope of the section 26 right of 

access to adequate housing and whether section 66(1)(a) of the Act 

breaches the boundaries of the right. 

 

Judgment, para 34. 

 

3.57. In defining the scope of the right, the High Court found that section 

26(1) does not constitute a self-standing right independent of section 

26(2).  Reading sections 26(1) and (2) together, it described the scope 

of section 26(1) as “the correlative of the positive and negative 

obligations imposed thereby”.  It concluded that the right of access to 

housing does not encompass an entitlement to the ownership of 

housing or the occupation of a specific residential unit. 

 

Judgment, para 39. 

 

3.58. In considering whether the Act infringes section 26, the Court found 

that until an immovable property sold in execution has been 
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transferred to the purchaser, the judgment debtor remains the owner 

of the property and is entitled to the use thereof. 

 

Judgment, para 46. 

 

3.59. The judgment pointed out that after transfer of ownership pursuant to a 

sale in execution, the legal basis for the judgment debtor’s occupation 

of the property, namely his or her ownership thereof, comes to an end.   

 

Judgment, para 46. 

 

3.60. The High Court found that at this point, the debtor is faced with a 

choice.  He or she may vacate the property voluntarily, in which event 

the loss of access to housing is the result of a voluntary act on the part 

of the debtor and not the execution process.  Alternatively, the 

judgment debtor may hold over, thereby obliging the new owner to 

institute eviction proceedings.  The eviction that invariably follows will 

not have been brought about by the execution process but by 

“separate legal proceedings instituted by the new owner based on a 

causa totally independent of the proceedings pursuant to which the 

execution had taken place”.   

 

Judgment, para 46. 
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3.61. In the proceedings instituted by the new owner the judgment debtor 

will have the benefit of the protections provided by the Prevention of 

Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 

(“PIE”). 

 

Judgment, para 46. 

 

3.62. The core the High Court’s reasoning is summarised in its finding that 

as the: 

 

“ownership of immovable property is not encapsulated in the right of 

access to housing entrenched by section 26, the loss thereof  as a 

consequence of the execution process does not violate the right of 

access to adequate housing.” 

 

Judgment, para 47. 

 

3.63. The High Court, relying on Bernstein and Others v Bester and 

Others NNO 1996 (2) SA 751 (CC) para 52 concluded that if the facts 

of the case suggest that the execution process was being abused, that 

alone did not establish the infringement of a constitutional right. 

 

Judgment, para 26. 
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The High Court erred 

 

3.64. We submit that the High Court erred in interpreting the scope of the 

section 26(1) and in its analysis of the effect of the Act.  It erred in 

defining the scope of the right in that: 

 

3.64.1. it failed to distinguish adequately between the positive and 

negative obligations (and their correlative rights) in section 26(1); 

and 

 

3.64.2. it defined the right without regard to its purpose. 

 

Positive and Negative Rights 

 

3.65. The High Court’s finding (at para 39 of its judgment) that section 26(1) 

“does not give rise to a self-standing and independent right 

irrespective of the considerations enumerated in section 26(2)” loses 

sight of the distinction between the positive and negative obligations 

created by section 26. 

 

3.66. In Grootboom this Court drew a clear distinction between these 

positive and negative obligations.  

 

Government of the Republic of South Africa & Others v 

Grootboom & Others 2001(1) SA 46 (CC) para 34. 
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3.67. The obligations, and the rights which flow from them, are distinct in at 

least three important respects.  They are distinguished in the first 

instance by the nature of the obligations created.  On the one hand a 

positive obligation is constituted to take reasonable measures (that is 

to put policies and programmes in place and implement them 

reasonably) to realise the right of access to adequate housing. This is 

an example of a “third generation” socio-economic right. 

 

3.68. The negative obligation is analogous to a typical first generation right.  

It constitutes an obligation not to prevent or impair the right of access 

to adequate housing. 

 

3.69. Secondly, the entities on whom the obligations rest differ.  The 

negative obligation is an obligation imposed on “the State and all other 

entities and persons”.  The positive obligation falls on the state alone.  

 

Grootboom, supra, paras 34 and 38 

 

3.70. Thirdly, the content of the obligations differs.  The content of the 

positive obligation is qualified by the three elements of section 26(2), 

that is:   

 

“(a) the obligation to ‘take reasonable legislative and other 

measures’’; (b) ‘to achieve their progressive realization of their 

right’;  and (c)‘within available resources’.” 
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Grootboom, supra, para 38. 

 

3.71. Section 26(2) is limited by the resources available for housing since an 

unqualified obligation to meet the need for housing would not be 

capable of immediate fulfillment. 

 

Soobramoney v Minister of Health, Kwazulu-Natal 1998(1) SA 

765 (CC) para 11. 

 

3.72. The qualifications imposed by section 26(2) relating to the progressive 

realisation of the right and the availability of resources cannot sensibly 

be applied to the negative obligation in section 26(1), the purpose of 

which is to protect people who already have access to housing. 

 

3.73. Applying these principles to the facts of the case, the appellants 

already own their homes.  The state’s duty is to protect their right of 

access to adequate housing.  The resources available to the state to 

provide access to housing are not a central consideration.   

 

3.74. The statement in the High Court judgment that section 26(1) “does not 

give rise to a self-standing and independent right irrespective of the 

considerations enumerated in section 26(2)”  echoes a passage in this 

Court’s judgment in Minister of Health v Treatment Action 
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Campaign (No. 2) 2002(5) SA 721 (CC) at para 39, referring to 

section 27 of the Constitution.   

 

3.75. However, the latter judgment uses the phrase “independent positive 

right”.  The passage in the High Court judgment omits the word 

“positive”, which we submit is critical to the meaning of the phrase. 

 

3.76. The passage in the Treatment Action Campaign judgment was 

dealing with a submission that the right of access to health care 

services in section 27(1) contains within it a right to provision of a 

“minimum core” of health services – and that section 27(1) therefore 

places the state under a positive obligation to provide at least a 

minimum core of health services to everyone. 

 

3.77. This Court held that section 27(2) defines the extent of the positive 

right of access to health care services and that there is no self-

standing and independent positive right in section 27(1).  The extent of 

the positive obligation to provide services is to be found in section 

27(2). 

 

3.78. It does not follow from this that the (“negative”) right to have one’s right 

of access to housing respected and protected is subject to the 

considerations enumerated in section 26(2), or that section 26(1) does 

not give rise to an independent free standing right. 
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Purposive Interpretation 

 

3.79. The High Court correctly stated that in interpreting section 26(1), the 

right must be construed in a way that “secures the full measure of its 

protection for individuals”.   

 

Judgment, para 34. 

 

3.80. While the High Court accepted the need for a generous interpretation 

of the right, it failed to give effect to this principle.  It also failed to 

consider the right within its context.   

 

The context 

 

3.81. The social and historical context to the right of access to adequate 

housing is provided by a history of land dispossession and policies of 

separate development and racial segregation which were implemented 

by means of influx control laws and forced removals. These policies 

and practices have left a legacy of housing shortages and widespread 

homelessness. 

 

3.82. This Court has described in vivid terms the hardship caused by these 

policies. 
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Western Cape Provincial Government & Others In Re  DVB 

Behuising (Pty) Ltd 2001 (1) SA 500 (CC) 41 to 42 (per Ngcobo J), 

77 to 78 (per Madala J);  

Grootboom, supra, para 6 

 

3.83. This Court also has stressed the transformative purpose underlying 

both the present Constitution and its predecessor. 

 

S v Makwanyane and Another 1995 (3) SA 391 (CC) para 262;  

Du Plessis and Others v De Klerk and Another 1996 (3) SA 850 

(CC) para 157;  

Soobramoney v Minister of Health, KwaZulu-Natal 1998 (1) SA 

765 (CC) para 8;  

First National Bank of SA Ltd t/a Westbank v Commissioner;  

South African Revenue Service & Another;  First National  

Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 

768 (CC) para 50;  

Van Rooyen & Others v The State & Others (General Council of 

the Bar of South Africa Intervening) 2002 (5) SA 246 (CC) para 

50;   

Bato Star Fishing (Pty) Ltd v The Minister of Environmental 

Affairs & Tourism & Others, CCT 27/03, 10 March 2004, paras 72 

– 77. 
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3.84. We submit that the trying circumstances in which the appellants found 

themselves prior to 1997 cannot be viewed outside of the context our 

history of land dispossession and the homelessness caused by the 

policies of the apartheid era. 

 

3.85. This Court has established that the purpose of a right should be 

viewed in light of the interests it is meant to protect. 

 

R v Big M Drug Mart Ltd (1985) 18 DLR (4th) 321 at 395-6, cited 

by Kentridge AJ in S v Zuma at para15. 

 

3.86. It is apparent from both the constitutional and the historical context to 

the right of access to housing that the interests it serves to protect are 

the interests of those who have been homeless or inadequately 

housed as a result of colonial dispossession or racial segregation 

policies. 

 

3.87. We accordingly submit that the purpose of the right created by the 

negative obligation in section 26(1) is to ensure that those in need are 

not lightly or arbitrarily deprived of their access to adequate housing. 

 

3.88. The state is to be commended for the fact that its low cost housing 

programme provided the appellants and others in need with access to 

adequate housing.  This case turns on the extent to which the 
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Constitution requires the state to safeguard the housing rights of the 

appellants and others like them.  

 

3.89. We submit that having regard to the broad transformative objectives 

underlying the Constitution, as well as the historical context against 

which the right of access to housing was enacted, a fundamental 

purpose of section 26(1) is to ensure that people are not deprived of 

access to housing lightly or arbitrarily. 

 

3.90. The reasoning of the High Court amounts to this:  since section 26(1) 

does not give rise to a positive right to ownership of a home, it cannot 

protect one’s ownership rights. 

 

3.91. We submit that the manner in which the High Court delineated the 

scope of the negative obligation in section 26(1) strips the concomitant 

right of any meaningful content, has no regard to the purpose of the 

right and in fact serves to defeat that purpose. 

 

Breach of the Right 

 

3.92. The narrow definition of the right by the High Court rendered the 

finding that section 66(1) of the Act would not breach the right almost 

inevitable. 
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3.93. The High Court found that once the legal basis for a judgment debtors’ 

occupation has ended, he or she has a choice either to vacate the 

house, in which case the right of access to housing would have been 

lost by a volitional act, or to hold over, leading to an eviction brought 

about not by the execution process but by separate legal proceedings 

based on a totally different causa.  In the new proceedings the 

judgment debtor would have the benefit of the protections provided by 

the PIE Act. 

 

Judgment, para 46. 

 

3.94. Section 26(3) of the Constitution will not provide the appellants with 

any protection against eviction: 

 

Brisley v Drotsky 2002 (4) SA 1 (SCA) para 45. 

 

3.95. PIE will also not provide the appellants with any protection, except 

procedural protection.  What is just and equitable has to be determined 

with reference to what is just and equitable as between the parties: 

 

Modderklip Boerdery (Pty) Ltd v Modder East Squatters 2001 

(4) SA 385 (T) 390 H-I; 

Port Elizabeth Municipality v People’s Dialogue on Land and 

Shelter 2000 (2) SA 1074 (E) 1081 F. 
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3.96. In any event the Minister of Housing has tabled a bill (in Government 

Gazette of 27 August 2003) which seeks to limit the scope of PIE to 

“squatters”, depriving people in the position of the appellants of the 

protections provided by that Act.  Of particular significance is the 

amendment to the definition of an “unlawful occupier” under PIE 

reflected at para 1(4) on page 6 of the Gazette. 

 

3.97. In any event, it is difficult to imagine circumstances in which a court 

would hold that it is just and equitable to deny vacant possession to a 

private owner, who has bought a house in good faith.  PIE cannot be 

used to expropriate someone indirectly. 

 

Ndlovu v Ngcobo; Bekker v Jika 2003 (1) SA 113 (SCA) 123 I - 

124 C. 

 

3.98. The undisputed facts show that if the appellants are evicted from their 

homes, they will be homeless, and what is more, permanently 

homeless.  Their access to adequate housing will have been 

destroyed. 

 

3.99. It is submitted that in such cases, the true or effective cause of the loss 

of access to adequate housing will be the sale of the debtors homes.  

Once the sales take place, they have no defence to eviction 

proceedings and homelessness inevitably will follow. 
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3.100. Both the court below and the Minister of Justice constantly attempt to 

draw a distinction between a sale in execution and an eviction. The 

latter, they argue, is not permissible without a court enquiring into the 

relevant circumstances. 

 

Affidavit of Bezuidenhout, para 13 Record B118 

Para 46 Record D153 

Para 83 Record D163 

 

3.101. Nevertheless, it is acknowledged that “it may well be that the process 

which follows a sale in execution is an eviction”. 

 

Affidavit of Bezuidenhout, para 106 Record B173 

 

3.102. The problem, however, is that (as the Minister acknowledges) the sale 

in execution is authorised by an administrative official while an eviction 

order is not so authorised. The result may be that the house is sold to 

a bona fide purchaser who would be entitled to demand occupation. 

 

Affidavit of Bezuidenhout, para 107 Record D174 

 

 
3.103. It is precisely for this reason that section 70 of the Act ensures that the 

sale in execution of immovable property shall not be impeached “as 

against a purchase in good faith and without notice of any defect” after 

transfer has been registered.  
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See: Standard Bank of South Africa Limited v Prinsloo & Ano 

(Prinsloo and another intervening) 2000 (3) SA 576 (C) at 586 H 

– 587 C. 

 

3.104. Thus, the Minister concedes that it is correct that in terms of the law, a 

sale in execution is not liable to be impeached after delivery or transfer 

on the grounds that the purchaser had notice of a defect only after the 

sale.  

 

Affidavit of Bezuidenhout, para 113.2 Record D176 

 

3.105. The simple truth of the matter is that it is entirely permissible for a 

person’s home to be sold in execution in order to satisfy a trifling debt. 

Any attempt to separate the sale in execution, on the one hand, and 

the process of eviction, on the other, is wholly artificial. Indeed, it was 

precisely this kind of reasoning which the majority of the Appellate 

Division adopted to endorse the removal of Coloured voters from the 

common voters role, a process of reasoning decisively rejected by 

Schreiner JA in his memorable descent: 

 

“The reasoning is that so long as the legislation, required to remove 

the Coloured voters from the common voters’ role or to modify or 

repeal the language guarantee, can be split up into stages, each of 

which taken by itself is legal, the whole is legal, even though the 

two or more Acts required constitute a legislative plan to create a 

two-third majority by introducing into the Legislature persons 

nominated for the sole purpose of securing that majority. There 
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appears to be no authority for the proposition that such piecemeal 

progression avoids invalidity, and it seems to be contrary to 

principle. In general the parts of a scheme take their character from 

the whole. A scheme to defraud is an obvious example. Another is 

a scheme to get round a legislative obstacle.” 

 

Collins v Minister of the Interior & Ano 1957(1) SA 552 (A) at 

574 D - F 

 

3.106. We submit that the finding in the judgment (at para 46) that the loss of 

access to housing will not have been brought about by the execution 

process, but by a voluntarily act on the part of the judgment debtor or 

separate legal proceedings instituted by the new owner based on a 

causa independent of the execution process, elevates form above 

substance. 

 

3.107. We submit further that the High Court erred in finding (at para 26 of the 

judgment) that to the extent the execution process might have been 

abused it does not follow that it is for that reason inconsistent with the 

Constitution.   

 

3.108. In the Prince Albert cases which provide the context to these 

proceedings, the execution process was (apart from the procedural 

irregularities) used in a manner which falls squarely within, and is 

authorised by, the Act. 

 



 65

3.109. The “abuse” is accordingly not capable of being controlled by the 

judicial process.  If the High Court judgment is correct, there is nothing 

to prevent Ms van Rooyen’s home from being sold in execution to 

satisfy a judgment of R198.30 plus interest and costs.  

 

SECTION 26(3) 

 

3.110. Section 26(3) is a component of the negative obligation imposed upon 

the state, legal entities and individuals not to prevent or impair the right 

of access to housing.  Section 26(3) provides protection against 

arbitrary evictions. 

 

Grootboom, paras 34 and 21. 

 

3.111. Section 26(3) of the Constitution protects the right to occupy one’s 

home.   

 

3.112. The High Court judgment makes it clear that when a person’s home 

has been sold in execution, the transfer of ownership to the purchaser 

at the sale will bring the legal basis for the judgment debtor’s 

occupation of his or her home to an end. 

 

Judgment, para 46. 

 



 66

3.113. Whether the judgment debtor surrenders to the inevitable and leaves 

the home voluntarily or holds over is of no great consequence.  The 

core interest protected by section 26(3), the right of a person to occupy 

his or her home, has been infringed. 

 

Affidavits of Matthew Walton, Record B30 – 31 and D36 – 37. 

 

3.114. In cases where the judgment debtor has no alternative 

accommodation, the effect of the sale in execution is to render an 

eviction inevitable.  Section 66(1)(a) and the execution procedure 

authorised by it accordingly facilitates arbitrary evictions – as 

demonstrated by the facts of this case – and thereby infringes section 

26(3) of the Constitution. 

 

ARBITRARY DEPRIVATION OF PROPERTY 

 

3.115. Section 25(1) of the Constitution provides that: 

 

”No one may be deprived of property except in terms of law of 

general application, and no law may permit arbitrary deprivation of 

property.” 

 

3.116. In order to establish an infringement of section 25(1) the appellants 

must show that: 

 

3.116.1. the Act is a law of general application; 
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3.116.2. the ownership of their homes amounts to “property” for purposes 

of section 25; 

 

3.116.3. the provisions for execution against immovable property in 

sections 61(a) and 67 result in a deprivation of property;  and 

 

3.116.4. that the deprivation is arbitrary. 

 

3.117. The first two issues are readily disposed of.  The Act applies in respect 

of all executions against property in Magistrates’ Courts throughout the 

Republic and is accordingly a law of general application. 

 

cf: City of Cape Town v Rudolph & Others 2003(11) BCLR 

1236 (C) 1261 A. 

 

3.118. Secondly, although the definition of the term “property” in constitutional 

property clauses is not without its difficulties, ownership of land lies at 

the heart of the constitutional concept of property. 

 

First National Bank of SA Ltd t/a Wesbank v Commissioner 

South African Revenue Service & Another 2002(4) SA 768 (CC) 

para 51. 
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Deprivation 

 

3.119. Section 25 of the Constitution distinguishes between expropriations 

and deprivations of property.  Expropriation entails the “acquisition of 

rights in property by a public authority for a public purpose”, while a 

deprivation is a lesser infringement of property of rights. 

  

Harksen v Lane NO & Others 1998(1) SA 300 (CC) para 33 

(dealing with section 28 of the interim Constitution which was 

similar in structure to the relevant parts of section 25 of the 

Constitution). 

 

3.120. In Harksen’s case, Goldstone J referred with apparent approval to 

Hewlett v Minister of Finance & Another 1982(1) SA 490 (ZS) 406 E 

– F in which the following were cited as examples of deprivations of 

rights:  the regulation of a landlord’s rights which diminish those rights; 

regulations which limit an owner’s right to build above a certain height; 

and legislation permitting only licensed pilots employed by a port 

authority to provide pilotage. 

 

  Harksen, supra, para 34. 

 

 

3.121. This Court has held that in a certain sense “any interference with the 

use, enjoyment or exploitation of property involves some deprivation.”   
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  Harksen, supra, para 57. 

 

3.122. Section 66(1)(a) of the Act authorises the sale in execution and 

consequent transfer of ownership of immovable property of judgment 

debtors.  This is a substantial interference with the use, enjoyment and 

exploitation of property and as such constitutes a deprivation for 

purposes of section 25(1). 

 

Arbitrariness 

 

3.123. The level of scrutiny imposed by the test for arbitrariness will depend 

on the context in which it is applied. 

 

Wesbank, supra, paras 62 – 63.   

 

3.124. The context encompasses the historical context against which the 

property clause was enacted, which includes a background of 

conquest as a result of which land was taken in circumstances which 

gave rise to considerable pain and tension. 

 

Wesbank, supra, para 64. 

 

3.125. The term “arbitrary” in section 25 is not limited to non-rational 

deprivation (i.e. a deprivation in which there is no rational connection 
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between means and ends), but refers to a wider concept which is more 

demanding than an enquiry into mere rationality but is narrower and 

less intrusive than the proportionality evaluation in terms of section 36 

of the Constitution. 

 

Wesbank, supra, para 65. 

 

3.126. It is necessary in every case to have regard to the legislative context to 

which the test for arbitrariness is being applied and to the nature and 

extent of the deprivation. 

 

Wesbank, supra, para 66. 

 

3.127. A law infringes section 25(1) when it provides for a deprivation of 

property without sufficient reason or in a manner that is procedurally 

unfair. 

  

Wesbank, supra, para 100. 

 

3.128. Sufficient reason is determined with regard to the following 

considerations: 

 

“(a) It is to be determined by evaluating the relationship between 

means employed, namely the deprivation in question, and 

ends sought to be achieved, namely the purpose of the law 

in question. 
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(b) A complexity of relationships has to be considered. 

 

(c) In evaluating the deprivation in question, regard must be had 

to the relationship between the purpose for the deprivation 

and the person whose property is affected. 

 

(d) In addition, regard must be had to the relationship between 

the purpose of the deprivation and the nature of the property 

as well as the extent of the deprivation in respect of such 

property. 

 

(e) Generally speaking, where the property in question is 

ownership of land or a corporeal movable, a more compelling 

purpose will have to be established in order for the depriving 

law to constitute sufficient reason for the deprivation, than in 

the case when the property in something different, and the 

property right something less extensive.  This judgment is 

not concerned at all with incorporeal property. 

 

(f) Generally speaking, when the deprivation in question 

embraces all the incidents of ownership, the purpose for the 

deprivation will have to be more compelling than when the 

deprivation embraces only some incidents of ownership and 

those incidents only partially. 

 

(g) Depending on such interplay between variable means and 

ends, the nature of the property in question and the extent of 

its deprivation, there may be circumstances when sufficient 

reason is established by, in effect, no more than a mere 

rational relationship between means and ends;  in other 

words this might only be established by a proportionality 

evaluation closer to that required by section 36(1) of the 

Constitution. 
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(h) Whether there is sufficient reason to warrant the deprivation 

is a matter to be decided on all the relevant facts of each 

particular case, always bearing in mind that the enquiry is 

concerned with “arbitrary” in relation to the deprivation of 

property under section 25.” 

 

Wesbank, supra, para 100. 

 

3.129. The end sought to be achieved by the deprivation in this case is the 

satisfaction of judgment debts.  It cannot be disputed that this is a 

legitimate and important legislative purpose. 

 

3.130. In this matter the property in question is land which constitutes a 

person’s home.  In terms of the above principles a compelling purpose 

will have to be established in order for the Act to constitute sufficient 

reason for deprivation. 

 

3.131. The deprivation also extends to the loss of ownership in the home, 

resulting in an extensive impact on the judgment’s debtor’s property 

rights. 

 

cf: City of Cape Town v Rudolph & Others 2003(11) BCLR 

1236 (C) 1262 F;   

 

3.132. Once the creditor has obtained judgment and has been unable to 

satisfy the judgment debt by executing against movable property, the 
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Act allows and authorises the creditor to execute against the debtor’s 

immovable property without any regard to the circumstances of the 

case. 

 

cf: City of Cape Town v Rudolph & Others 2003(11) BCLR 

1236 (C) 1263 G – H. 

 

3.133. Like section 114 of the Customs and Excise Act 91 of 1964 considered 

by this Court in the Wesbank case, section 66(1) casts its net too 

wide.  Although in the majority of cases of execution against 

immovable property will be for sufficient reason, it also sanctions 

execution against a person’s home in circumstances where there is no 

proportionality between the interest of the judgment creditor in having 

the debt satisfied and the hardship that will be suffered by the debtor 

as a result of losing his or her home.  The facts of this case amply 

demonstrate the shortcomings of the Act as it is presently applied. 

 

 cf: Wesbank, supra, para 108. 

 

3.134. In the absence of any mechanism or judicial discretion to prevent 

injustices in the execution process, we submit that sections 66(1)(a) 

and 67 of the Act deprive people of property without sufficient reason. 

 

3.135. On the basis of the same reasoning, in the absence of a procedure or 

hearing which allows the interests of the judgment creditor and debtor 
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to be balanced through the exercise of a judicial discretion, the Act 

also deprives people of property in a manner which is procedurally 

unfair. 

 

HUMAN DIGNITY 

 

3.136. In terms of section 10 of the Constitution “Everyone has inherent 

dignity and the right to have their dignity respected and protected.” 

 

3.137. The rights to life and dignity are the most important of all human rights 

and the basis for all the other personal rights in the Bill of Rights. 

 

S v Makwenyane & Another 1995(3) SA 391 (CC) para 144 (per 

Chaskalson P). 

 

3.138. The need to redress the great disparities in wealth and harsh living 

conditions experienced by many in our society lies at the heart of the 

values entrenched in the Constitution.  

 

Soobramoney v Minister of Health, Kwazulu-Natal 1998(1) SA 

765 (CC) para 8. 

 

3.139. Those who live without food, clothing or shelter are denied the 

foundational values of human dignity, freedom and equality. 
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Grootboom, supra, para 23. 

 

3.140. We submit that if appellants’ homes are sold in execution, they will be 

required to go and live as squatters, thereby infringing their rights to 

human dignity. 

 
 

 

 



 76

 

PART FOUR 

LIMITATION 

 

4.   

4.1. The Minister of Justice has contended that if any of the provisions of 

the Act are found to be unconstitutional, they are saved by section 36 

of the Constitution. 

 

4.2. The following grounds have been advanced to justify the impugned 

provisions of the Act. 

 

4.2.1.  if the houses under consideration could not be attached, they 

could not be used as security for loans.  Many of the recipients of 

houses under state housing programmes use their loans as a 

basis for obtaining funds to improve their properties.  This avenue 

will then be closed off to them; 

 

  Affidavit of Ninth Respondent, para 104.1, Record:  D148. 

 

4.2.2. a distinction will be drawn between poor people who are 

recipients of state-subsidised houses, and poor people who may 

be in possession of their own homes which are not subsidised.  

This distinction is irrational and could lead to the government 

facing an equality challenge; 
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  Affidavit of Ninth Respondent, para 104,2, Record:  D148. 

 

4.2.3. there are other examples where houses are sold and homes are 

lost, for example insolvency proceedings, liquidation 

proceedings, and the winding up of deceased estates; 

 

  Affidavit of Ninth Respondent, para 104.3, Record:  D148. 

 

4.2.4. if a house cannot be sold in execution where (for example) the 

amount falls below R1 000,00, this will result in credit not being 

available in respect of goods below such an amount, as the 

creditor will have no guarantee at his or her disposal to ensure 

payment.  This will result in greater hardship for poor people;  

and 

 

  Affidavit of Ninth Respondent, para 104.4, Record:  D148. 

 

4.2.5. the proposals of the applicants could result in the collapse of the 

civil debt recovery system and bring about an economic 

catastrophe. 

 

  Affidavit of Ninth Respondent, para 105, Record:  D149. 
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4.3. It is trite that “it is for the . . . party relying on the legislation to establish 

justification, and not for the party challenging to show that it was not 

justified.” 

 

  De Lange v Smuts NO 1998(3) SA 785 (CC) para 92. 

 

4.4. In terms of the interim Constitution, justification for the infringement of 

right in the Bill of Rights was found to involve a process which entailed 

the “weighing up of competing values, and ultimately an assessment 

based on proportionality  . . . which calls for the balancing of different 

interests.” 

 

  S v Makwanyane 1995(3) SA 391 (CC) para 104. 

 

4.5. The factors to be taken into account in terms of section 36 correspond 

closely to the factors consideredd in Makwanyane and the wording of 

section 36 does not materially alter the approach to justification 

adopted in Makwanyane. 

 

 National Coalition for Gay & Lesbian Equality & Another v 

Minister of Justice & Others 1999(1) SA 6 (CC) para 34. 

 

4.6. In considering whether justification has been established, 

 

“A court cannot be asked to speculate on justification in the 

absence of any factual basis therefore.” 
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  De Lange v Smuts NO 1998(3) SA 785 (CC) para 92. 

 

4.7. In applying this approach, this Court has refused to uphold statutes 

and conduct whose justification was “highly speculative and rationally 

unconvincing” and “not supported by any empirical evidence and 

research”. 

 

 S v Makwanyane 1995(3) SA 391 (CC) para 287 (per Mahomed J). 

 

4.8. This Court has required that “evidence or other admissible factual 

material” be placed before it, for example “statistically or by way of 

informed expert opinion”. 

 

  De Lange v Smuts No, supra, para 94. 

 

4.9. It follows that: 

 

“If the government wishes to defend the particular enactment, it 

then has the opportunity – indeed an obligation – to do so.  The 

obligation includes not only the submission of legal argument but 

the placing before Court of the requisite factual material and policy 

considerations  . . . failure by government to submit such data and 

argument may in appropriate cases tip the scales against it and 

result in the invalidation of the challenged enactment.” 
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 Moise v Greater Germistone TLC:  Minister of Justice 

Intervening 2001(4) SA 491 (CC) para 19; 

  See also:  S v Steyn 2001(1) SA 1146 (CC) paras 30 to 37. 

 

4.10. The Minister of Justice has produced no factual material whatsoever to 

support the assertions that giving courts a discretion whether or not to 

issue a warrant of execution against immovable property which 

constitutes a home and giving a home protection against execution up 

to a limit prescribed by the Minister: 

 

4.10.1. “would lead to the collapse of the economic system”;  or 

 

4.10.2. is contrary to “the interests of the poor”;  or 

 

4.10.3. “would lead to a break-down of the whole debt-collection 

procedure carefully crafted under the Act and the Rules and 

would make court orders ineffectual” 

 

4.11. Although the High Court did not deal with the question of justification in 

its principal judgment, in its judgment on the Rule 18 certificate it held 

that: 

 

“It is apparent from a perusal of the averments put forward by the 

ninth respondent to justify any infringement of section 26 by section 

66(1)(a) that they predominantly consist of conclusions and 
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opinions unsupported by the primary facts on which they are based 

and accordingly do not constitute sufficient evidentiary material.” 

 

Judgment on Rule 18 Certificate, para 6, Record:  A7. 

 

4.12. We respectfully support the High Court’s finding in this regard.  It is 

hardly surprising that the Minister of Justice has been unable to make 

out a compelling case with regard to the section 36 enquiry, given that 

the thrust of the appellants’ constitutional challenge is that the Act 

allows for extreme violations of the principle of proportionality inherent 

in the Bill of Rights. 

 

See: Minister of Public Works & Others v Kayalami Ridge 

Environmental Association & Another (Mukhwevho 

Intervening) 2001(3) SA 1151 (CC) para 101; 

Bel Porto School Governing Body & Others v The 

Premier, Western Cape & Others 2002(3) SA 265 (CC) 

para 152 (per Mokgoro and Sachs JJ).  
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PART FIVE 

REMEDY 

 

5.   

5.1. This section proceeds on the assumption that it has been 

demonstrated that sections 66(1)(a) and 67 of the Act are unjustifiable 

limitations of constitutional rights in that: 

 

5.1.1. section 66(1)(a), by excluding the exercise of a judicial discretion 

where insufficient movable property has been found, may 

condemn the debtor to permanent homelessness, even where 

the debt is trifling;  and 

  

5.1.2. section 67 fails to protect a basic need (the home) which is 

constitutionally protected, while paradoxically providing absolute 

protection to other basic needs which are not constitutionally 

protected. 

 

5.2. Once it is found that the sections are inconsistent with the Constitution 

the court: 

 

5.2.1. must declare them invalid to the extent of their inconsistency; and 
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5.2.2. may make any order that is just and equitable, which includes a 

limitation of retrospectivity and a suspension of the declaration of 

invalidity 

 

Sec 172(1)(a), (b) of the Constitution. 

 

5.3. The question then becomes what is a ‘just and equitable’ order. 

 

5.4. We submit that the guiding principles are the following: 

 

5.4.1. the court should ensure that appropriate relief is provided to the 

successful litigants and to those who are similarly situated; 

 

S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) para 32; 

Dawood, Shalabi and Thomas v Minister of Home Affairs 

2000 (3) SA 936 (CC) para 66. 

 

5.4.2. appropriate relief is relief which is effective in protecting and 

enforcing the constitutional right; 

 

Fose v Minister of Safety and Security 1997 (3) SA 786 (CC) 

para 69. 

 

5.4.3. the courts should seek to exercise their powers in a manner 

which avoids unnecessary dislocation and uncertainty; 
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S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) para 32; 

 

5.4.4. a provision which is reasonably capable of being read down in a 

way which would be consistent with the Constitution should be 

read in such a way.  If it is not reasonably capable of such an 

interpretation then it must be held to be invalid; 

 

S v Bhulwana;  S v Gwadiso 1996(1) SA 388 (CC) para 28. 

 

5.4.5. the court should adopt the least intrusive remedy that provides 

effective relief. If possible, the appropriate remedy should be in 

the form of notional or actual severance or reading in.  Only if 

these measures are not possible, must a complete declaration of 

invalidity of the provision be made. 

 

Van Rooyen & Others v State & Others  2002(5) SA 246 (CC) 

para 88. 

 

Section 66(1)(a) 

 

5.5. Section 66(1)(a) of the Act provides that a judgment “. . . shall be 

enforceable by execution against immovable property and, if there is 

not found sufficient movable property to satisfy the judgment or order, 
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or the court, on good cause shown, so orders, then against the 

immovable property of the party  . . .”. 

 

5.6. Although the word “shall” when used in a statute is generally 

peremptory in appropriate circumstances it can be read as being 

directory. 

 

Sutter v Scheepers 1932 AD 165, 173 – 174. 

 

5.7. Reading down is a less intrusive and therefore preferable remedy to 

severance, but is appropriate only where the language of the provision 

will fairly bear the restricted meaning and should not result in the “fatal 

infirmity of vagueness” being substituted for “the vice of overbreath”. 

 

Case & Another v Minister of Safety & Security & Others ;  

Curtis v Minister of Safety & Security & Others 1996(3) SA 617 

(CC) paras 76 and 79. 

 

5.8. The interpretation of the legislation as a whole must be reasonably 

capable of sustaining the restrictive interpretation. 

 

Mistry v Interim Medical and Dental Council of South Africa & 

Others 1998(4) SA 1127 (CC) para 32. 
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5.9. The principal difficulty with reading down section 66(1)(a) is that in the 

normal course of events the court does not participate in the execution 

process.  In terms of Rule 36 of the Magistrates’ Courts Rules, the 

process of execution is the domain of the clerk of the court and the 

sheriff.   

 

5.10. If the word “shall” in section 66(1)(a) were to be read as conferring a 

discretion, in the absence of a redrafting of the Act and the rules, it 

would amount to a discretion conferred upon the clerk of the court 

rather than a judicial officer. 

 

5.11. It is clearly not appropriate for the clerk of the court to be responsible 

for the potentially complex balancing of interests required by the relief 

sought by the appellants. 

 

5.12. Apart from reading down, there are two other ways of remedying the 

defect in section 66(1)(a) so as to protect and enforce the 

constitutional right.: 

 

5.12.1. One is to delete the words 

 

5.12.1.1. ‘there is not found sufficient movable property to satisfy the 

judgment or order, or’ 
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5.12.2. The effect of this would be to require the exercise of a judicial 

discretion in every case in which the creditor seeks to execute 

against immovable property. 

 

5.12.3. The other is to ‘read in’ a proviso at the end of sec 66(1)(a), as 

follows: 

 

‘Provided that no immovable property which constitutes the 

primary home of the judgment debtor shall be subject to 

execution unless the court has so ordered, on good cause 

shown.” 

 

The effect of this would be to provide that protection only to 

immovable property which constitutes the primary home. 

 

5.13. There is in principle no difference between ‘striking out’ and ‘reading 

in’.  The question is which remedy will most appropriately vindicate the 

constitutional right.   

 

National Coalition for Gay and Lesbian Equality v Minister of 

Home Affairs 2000 (2) SA 1 (CC) para 67 (difference between the 

two remedies);  and paras 74 - 75 (requirements for ‘reading in’) 

 

5.14. It is submitted that in this instance, ‘reading in’ is less intrusive, 

creating a more limited exception.  It is faithful to the overall legislative 

scheme. 
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5.15. Whichever option is followed, it would be helpful to the Magistrates’ 

Courts and to parties if this Court were to explain how the judicial 

discretion is to be exercised - which goes to the reason why the 

section is inconsistent with the Constitution. 

 

Section 67 

 

5.16. It is not possible to remedy the section 67 defect by deletion.  The 

defect is that the section is under-inclusive.  This cannot be cured by 

deleting any particular part of the section, or the whole section.   There 

are two remedial options available. 

 

The first option is reading in, as proposed in para 7 of the Amended 

Notice of Motion. 

 

5.17. Such a reading-in would fully meet the requirements for reading in as 

explained in National Coalition at para 75.  It would define with 

precision how the statute is to be extended in order to comply with the 

Constitution.  It would be faithful to the legislative scheme, which is to 

give complete protection to basic necessities, to a value determined by 

the Minister.  By expanding the group of persons (and rights) 

protected, it would sustain a policy of long standing. 
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5.18. A second option is to declare the invalidity, and to suspend the 

declaration of invalidity for a specified period.  There are two difficulties 

with this remedy: 

 

5.18.1. During the intervening period, debtors will remain at risk in two 

respects:  of becoming homeless through a debt which is trifling 

in relation to the value of their home; and of becoming homeless 

under circumstances where the price realised at the auction is 

trifling in relation to the value of the home to the debtor.  The 

former problem may be cured to some extent by bringing section 

66(1)(a) into line with the requirements of the Constitution, and 

creating a judicial discretion.  The latter problem will not be 

resolved at all, as the sale follows inexorably upon the outcome 

of the auction - there is no opportunity for the further exercise of 

judicial discretion.  The underlying problem will therefore remain 

that some debtors will become homeless where there has been 

no effective balancing of the rights and interests in issue. 

 

5.18.2. If the legislature fails to enact remedial legislation within the 

period of suspension, the whole section will fall, which will still not 

remedy the defect. 

 

5.19. It is submitted that under the circumstances, appropriate relief would 

be the following: 
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5.19.1. to order the reading in of the words proposed in para 7 of the 

Amended Notice of Motion;  and 

 

5.19.2. to make it clear that this is not the only way of remedying the 

constitutional defect, and that the legislature is entitled to adopt 

other means of doing so. 

 

National Coalition for Gay and Lesbian Equality v 

Minister of Home Affairs 2000 (2) SA 1 (CC) para 76; 

 

First National Bank of SA Ltd t/a Wesbank v 

Commissioner for the SA Revenue Services 2002 (4) SA 

768 (CC) para 123. 

 

5.20. This would give effect to the ‘constitutional dialogue’ between courts 

and legislature. 

 

S v Mhlungu 1995 (3) SA 867 (CC) para 129; 

Vriend v Alberta [1998] 1 SCR 493 para 139. 

 

5.21. The ‘reading in’ remedy, like the ‘declaration and suspension’ remedy, 

therefore leaves it open for the legislature to deal with the matter as it 

thinks fit, within the constraints of the Constitution.  However, if there is 

legislative inertia, the disadvantaged do not bear the cost. 
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5.22. A variant of this remedy would be to provide that the words in para 7 of 

the Amended Notice of Motion are to be read in, but to suspend that 

order for a stipulated period, subject to the proviso that the order will 

fall away if the legislature amends the section during the period of 

suspension.  This would involve more judicial restraint. 

 

5.23. However, this option is less satisfactory because: 

 

5.23.1. debtors will not have protection during the period of suspension; 

and 

 

5.23.2. there is a risk that new legislation will be enacted which will have 

the effect of terminating the suspended order, without curing the 

legislative defect. 

 

Retrospectivity 

 

5.24. In accordance with the principle of objective invalidity, the order of the 

court is retrospective in effect, unless an order is made to the contrary. 

 

Ferreira v Levin NO; Vryenhoek v Powell NO 1996 (1) SA 

984 (CC) paras 27 - 28, 158. 

 

5.25. The need to avoid unnecessary dislocation and uncertainty can be 

satisfied by an order which limits its retrospectivity.  This would be 
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achieved by providing that the orders shall not apply to any sale in 

execution in which transfer of the immovable property has already 

taken place.  All other sales can fairly readily be undone, as the Sheriff 

may only make payment once transfer takes place. 

 

Magistrate’s Courts Rule 43(14)(a). 

 

5.26. However, the problem will then remain that some successful litigants 

(if it is accepted that the Applicant had locus standi to litigate on behalf 

of the class), and in any event some people who are similarly situated 

to the applicant, will have lost their homes as a result of a law which 

was inconsistent with the Constitution.  In terms of the decision in 

Bhulwana, the Court should attempt to ensure that appropriate relief 

is provided to them. 

 

5.27. The problem is aggravated by the fact that as practical matter, at least 

some of those people will have been permanently deprived of their 

constitutional right of access to adequate housing.  The permanent 

nature of their deprivation arises from the government’s policy that no 

person who has received a housing subsidy, may ever receive a 

second housing subsidy. 

 

5.28. It is submitted that this outcome can and should be mitigated by this 

Court recommending to the government that people who have lost 
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their homes as a result of a sale in execution under the Act, should not 

be excluded from consideration for a further housing subsidy. 

 

The conduct of Markotter Attorneys 

 

5.29. There are serious allegations made against Markotter Attorneys in 

both applications. There is no countervailing evidence from Markotter 

Attorneys.  Ms Jaftha states that in March 2001 she went to Markotter 

Attorneys and was given a note signed by Mr Evert Van Zyl instructing 

her to find R5 500,00 before 9 March otherwise her house would be 

sold and no further extensions would be given to effect payment. 

 

Affidavit of Jaftha : paras 19 – 20 Record B7 – 8 

Annexure MJ1 Record B12 

 

5.30. Ms Jaftha was surprised to see that she allegedly owed R5 500,00. 

She did not believe that anything she owed could come to this amount. 

In September 2001 she again went to Markotters. This time she was 

told that she would have to pay R7 000,00 to stop her house from 

being sold. 

 

Affidavit of Jaftha, paras 22 - 23 Record B8 
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5.31. Ms Skaarnek, the person to whom Ms Jaftha was indebted, stated that 

while she gave Mr Evert Van Zyl an instruction to pursue her claim, 

she never gave him a mandate to auction or sell the debtor’s house. 

 

Affidavit of Jaftha, para 30 Record B9 

Annexure M34 Record B15 

Affidavit of Skaarnek paras 2 – 3 Record B17 

Affidavit of Walton para 32.1 Record B27 

 

5.32. The debt upon which the threatened sale in execution was based was, 

according to the court, filed, for an amount of R632,45 with costs of 

R154,41 with interest at the rate of 15,5% from 1 December 1998. 

 

Affidavit of Walton, para 33 Record B28 – 29 

Default judgment Record B78 D 

Affidavit of Walton, para 5, Record B82 - 83 

 

5.33. It appears, however, that there were other judgments against Ms 

Jaftha but totalling less than half of R5 500,00. 

 

Affidavit of Walton, para 5 Record B136 – 7 

Affidavit of Walton, para 2 Record C21 

Affidavit of Bezuidenhout, para 11 Record B117 – 118 
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5.34. With regard to the statement by Skaarnek that she did not give 

Markotter’s a mandate to auction or sell the house, the response of the 

Minister of Justice suggests that this issue should be referred to the 

Law Society or the Director of Public Prosecutions, a suggestion 

repeated several times. 

 

Affidavit of Bezuidenhout, para 16 Record B119 – 120 

Para 48.4 Record D145 

Para 92, record D168 

 

5.35. When Attorney Matthew Walton sought to intervene on behalf of 

various judgment debtors and to seek a stay of any sale in execution, 

Mr Van Zyl cast doubt on Walton’s mandate, told him that he was 

wasting Vay Zyl’s time, reminded Walton of the latter’s duty to advise 

his clients correctly and threatened Walton with an order of costs de 

bonis propriis. 

 

Affidavit of Walton, paras 4 - 5 Record B21 

Annexure MW1 Record B35 – 36 

Annexure MW2 Record D37 – 38 

 

5.36. The case of the threatened sale of the home of Ms Van Rooyen is, on 

the papers, even more disturbing in relation to the role of Markotters. 

Ms Van Rooyen owed Catherine Goliath approximately R200 for the 

purchase of vegetables. Ms Goliath instructed Mr Evert Van Zyl of 
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Markotters to recover the debt. Van Zyl told her that there had been no 

response to the letter of demand and that “he couldn’t do anything 

more to collect money from [Ms Van Rooyen] because nothing could 

be done against someone whose only income was a State grant.” Ms 

Goliath paid Van Zyl R35,00 but knew nothing about taking judgment 

against Ms Van Rooyen. Nor did she ever give any instruction to Van 

Zyl to sell Ms Van Rooyen’s home. She stated: 

 

“I would never have given such instructions. I would never cause 

someone to lose their house for such a small debt.” 

 

Affidavit of Goliath, paras 2 – 9 Record D11 - 12 

 

5.37. Upon seeing notice of the proposed sale, she went to see Mr F Van 

Zyl and asked him why he was going to sell the house. She asked him 

to “stop the sale of the house”. His response was”Hoe moet my rente 

betaal word?” 

 

Affidavit of Goliath, para 12 Record D12 

Cf Rule 43(6) and (7) 

 

5.38. Walton was present at the auction on 17 August 2001. Both F Van Zyl 

and E Van Zyl arrived. Walton attempted to explain to them that if they 

purchased any of the properties, an application to have the sales set 

aside would be launched. Both Van Zyls cut him short and made it 

clear they would not listen. 
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Affidavit of Walton, para 13 Record B24 

 

5.39. When Walton attempted to speak to a bidder, Mr Stoltz (who 

purchased the home of Ms Van Rooyen) he was approached in a 

hostile manner by the Van Zyls who, in raised voices, ordered him to 

stop interfering with their buyer and threatened to call the police. 

 

Affidavit of Walton, paras 23 - 24 Record B26 

 

5.40. Although the underlying dispute with Markotters has been settled, their 

conduct is revealed in the papers. It is accordingly submitted that the 

suggestion by the Ministry of Justice that their conduct be reported to 

both the Law Society and the Director of Public Prosecutions is 

appropriate in the circumstances.  
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PART SIX 

COSTS 

 

6.   

6.1. If the appeals succeed, the appellants request that the Minister of 

Justice be ordered to pay the costs of the appeal as well as the costs 

of the High Court proceedings from 31 May 2002 when Markotter 

Attorneys withdrew their opposition to the relief sought by the 

appellants. 

 

Record:  C10 – C12;  E10 – E12. 

 

6.2. If the appeals are unsuccessful, the appellants request that there be 

no order for costs.  The appellants seek to vindicate their constitutional 

rights and in so doing have raised important issues of broad public 

interest.   

 

 

GILBERT MARCUS SC 
 
 
PETER HATHORN 
 
 
KARRISHA PILLAY 

 
Chambers, Johannesburg & Cape Town  

5 April 2004 
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