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I, the undersigned, 

 

COENRAAD JOHANNES BENKENSTEIN 

 

do hereby make oath and state 

 

1. I am employed by the Department of Justice as a State 

Attorney at the office of the State Attorney at 22 Long Street, 2nd 

Floor, Liberty Life Building, Cape Town. 

 

2. The facts deposed to herein, save where the contrary appears 

from the context, are within my personal knowledge and are to 

the best of my belief both true and correct. Moreover, all legal 

submissions made herein are made on the advice of counsel 

representing the Minister.  

 

Application to tender further evidence by the Amici Curiae 

 

3. This affidavit is filed in terms of this Court’s Directions issued on 

6 August 2012, and sets out the Minister’s response to the 

amici curiae’s application to tender evidence in terms of 
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Constitutional Court Rule 31. The evidence being tendered by 

the amici curiae is: 

 

3.1. An extract from the 2010/11 Annual Report of the 

Judicial Inspectorate for Correctional Services, titled 

‘Annual Report 2010/2011: Treatment of Inmates and 

Conditions in Correctional Centres’ (“2010/11 Annual 

Report”), Annexure NK11;1 

  

3.2. A scientific study ‘Tuberculosis in a South African 

prison – a transmission modelling analysis’, 

published in the South African Medical Journal 

(“scientific study”), Annexure RW2.2 

 

Constitutional Court Rule 31 

 

4. In terms of Constitutional Court Rule 31, the threshold that the 

amici curiae must meet in tendering this new evidence is that 

the factual material, inter alia, 

                                                           
1
 CC Record: pages 647 -649 

2
 CC Record: pages 697 -701 
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4.1. Must be relevant to the determination of the issues 

before the court; 

 

4.2. Must not specifically appear on the record; 

 

4.3. Is common cause or incontrovertible; 

 

4.4. Is of an official, scientific, technical or statistical nature 

capable of easy verification. 

 

5. It is submitted that the evidence submitted by the amici curiae, 

dealt with separately below, fails to reach the threshold set out 

in Constitutional Court Rule 31. 

 

2010/11 Annual Report 

 

6. The contents of the 2010/2011 Annual Report deal with the 

period 1 April 2010 to 31 March 2011. I have annexed an 

extract from the report, marked “CJ1”, which specifies the time 

period of the annual report. In light of the fact that this report 
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deals with the 2010 / 2011 period, and was published more 

than seven years after Applicant contracted tuberculosis in 

June 2003,3 it is submitted that the report is not relevant to the 

determination of the issues before this Court. 

 

Scientific Study 

 

7. I have read the expert affidavit, deposed to by Professor Robin 

Wood, the co-author of the scientific study, and annexed to the 

amici curiae’s application. In response thereto, I respectfully 

submit the following:  

 

8. In paragraph 6 of the affidavit, Professor Wood states that he 

can ‘attest that the data that is contained in the Pollsmoor 

study, and upon which the findings are based, emerge from the 

record of the hearing before the Western Cape High Court in 

this matter and are accurately stated’.4  

 

                                                           
3
 CC Record: page 243, para 2 

4
 CC Record: page 652, para 6 
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9. In response thereto I wish to bring to the Court’s attention the 

fact that I have been involved in this matter from the outset and 

can attest that the ‘record’ being referred to is 3536 pages in 

length. It is unlikely that Professor Wood has read the record. It 

appears from the references in the study that what Professor 

Wood may have read is the judgment of the Western Cape 

High Court, as opposed to the record of the hearing. 

 

10.  As appears from what I say hereunder, reliance is placed in the 

study on a number of facts which the Respondent’s legal 

representatives have not been able to locate in the record and 

accordingly, verify as accurate. 

 

11. A comparison of data in the scientific study with the record, 

including the judgment has revealed the following: 

 

11.1. In certain respects, the scientific study correctly extracts 

data, e.g.:  
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11.1.1. 40-60 prisoners5 were incarcerated in 

communal cells for 23 hours a day;6 

 

11.1.2. The average occupancy rate of communal cells 

was 235% in 2003;7 

 

11.1.3. There was no active case- finding and prisoners 

with symptomatic TB could wait up to 4 months 

for referral to a prison hospital;8 

 

11.1.4. 177 prisoners commenced tuberculosis therapy 

in 2001.9  

 

11.2. The study, in a number of respects, contains errors, or 

attributes to the judgment or record information or 

conclusions not to be found therein. In this regard: 

 

                                                           
5
 CC Record: page 698, para ‘Prison population’; WCHC judgment: page 286, para 79 

6
 CC Record: page 698, para ‘Prison population’; WCHC judgment: page 268, para 53 

7
 CC Record: page 698, para ‘Prison population’; WCHC judgment: page 285, para 78 

8
 CC Record: page 698, para ‘The TB control programme’; WCHC judgment: page 277, para 65 

9
 CC Record: page 698, para ‘The TB control programme’; WCHC judgment: page 319, para 

137 
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11.2.1. Table 1 in the study refers to certain values, viz 

a TB incidence rate of 5.5 tuberculosis 

cases/100-person prison years, a period of 

infectiousness of 1 -180 days, and ventilation of 

1,3,8,12 ACH (air changes per hour). This data 

is in each case referenced to the WCHC 

judgment and to other academic sources. 

 

11.2.2. This information, however, does not come from 

the judgment, but it would appear from parts of 

the evidence which have then had assumptions 

applied to them in order to reach conclusions 

not before either of the two courts a quo. These 

assumptions, I point out, have never been 

tested in the courts a quo. 

 

11.2.3. The study contains the following statement 

‘notification registers between 1998 and 2009 

were inconsistently completed, resulting in 

significant under-reporting of TB cases’. There 
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was no such evidence. The correct facts are the 

following: 

 

11.2.3.1. For purposes of the trial, a 

summary of the number of TB cases was 

prepared from the available TB registers. I 

attach a copy of the summary hereto 

marked “CJ2”. As appears from Annexure 

CJ2, the statistics were incomplete for a 

number of years. This fact was pointed out 

by counsel for the Minister when this 

document was used at the trial. 

 

11.2.3.2. Dr Craven was recalled by the 

Applicant and pointed out that, with 

reference to the available TB registers, 

there was, for instance, in 2001, 177 TB 

cases and not 69. 

 

11.2.3.3. In cross examination Dr Craven, 

unlike Dr Theron, accepted that the gaps in 
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Annexure CJ2 were in all likelihood 

because the registers for this period had 

been lost, and not because no records 

were kept. I attach as Annexure “CJ3”, an 

extract of the cross examination of Dr 

Craven in that regard. 

 

11.2.4. The study states that a prison medical officer 

testified that during 2001 264 prisoners had 

confirmation of acid-fact bacilli on direct sputum 

smear. The Minister’s legal representatives 

have been unable to find any such evidence in 

the record. 

 

12. In summary, I submit that not all of the data used in the study 

emerged from the ‘record’ or is ‘accurately stated’, and that 

therefore this evidence is not incontrovertible or capable of easy 

verification. 

 

13. In addition, the Minister’s opposition to the admission into 

evidence of the study is for the reasons, and based on the 
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grounds, set forth in the report Annexure KD2, attached to the 

accompanying affidavit of Professor Keertan Dheda. 

 

Conclusion 

 

14. I respectfully submit that the application to admit further 

evidence in terms of Constitutional Court Rule 31 should be 

dismissed for the reasons set out above.  

 

 

 

______________________ 

      DEPONENT 

 

I certify that the deponent acknowledged to me that he knows and 

understands the contents of this declaration, that he has no 

objection to taking the prescribed oath and considers it to be binding 

on his conscience. 

 

Thus signed and sworn to before me at CAPE TOWN on this 13th     

day of AUGUST 2012. 
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     ________________________ 

     COMMISSIONER OF OATHS 

 


