
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

    CASE NO. CCT1/01 

 

In the matter between : 

 

THE STATE   Plaintiff  

 

and 

 

BUZANI DODO   Defendant 

 

 

DEFENDANT’S MAIN HEADS OF ARGUMENT 

 
 

A. INTRODUCTION : 

1.     The Defendant, having been the accused, was convicted in the 

Eastern Cape Division of the High Court of South Africa on one 

count of murder and one count of rape. 

2.     The provisions of Part 1 of Schedule 2 of Act 105 of 1997 (“the Act”) 

have been found to be of application to the conviction on the count of 

murder, as contemplated in Part 1 para. (c) (i) of the paragraph 

relating to murder in Schedule 2 of the Act. 
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3.     The Court a quo declared Section 51 (1) of the Act to be in conflict 

with the Constitution of the Republic of South Africa (“the 

Constitution”).  The order was accordingly referred to the 

Constitutional Court for confirmation in terms of Section 172 (2)(a) of 

the Constitution. 

4.     The National Director of Public Prosecutions has joined the Director 

of Public Prosecutions : Eastern Cape Division in opposing the 

confirmation of the said order. The State, in its above functionaries, 

has been declared as “the Plaintiff”. 

5.     Section 51 (1) of the Act provides as follows : 

  "Notwithstanding any other law but subject to sub-
sections (3) and (6), a High Court shall, if it has 
convicted a person of an offence referred to in Part 1 
of Schedule 2, sentence the person to imprisonment 
for life.” 

 

6.     Sub-section (3) (a) provides : 

 "(a) If any Court referred to in sub-section (1) or (2) is 
satisfied that substantial and compelling 
circumstances exist which justify the imposition of a 
lesser sentence than the sentence prescribed in those 
sub-sections, it shall enter those circumstances on 
the record of the proceedings and may thereupon 
impose lesser sentences.” 

 

7.     The provisions of sub-sections (3)(b) and (6) are not relevant to the 

facts of the present matter. 
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8.     The age, personal circumstances and previous record of the accused 

are not apparent from the record, neither does the record reflect the 

circumstances under which the offences were committed. 

B. SECTION 35 (3)(c) OF THE CONSTITUTION : 

9.     Section 35 (3) affords every accused person the right to a fair trial 

including, it is submitted, but not limited to, the factors set out in the 

various sub-sections. 

10.     Section 35 (3) (c) stipulates that the right to a public trial before an 

ordinary Court is included in the right to a fair trial. 

11.     In S vs Toms;  S vs Bruce 1990 (2) SA 802 (A) at 806 H – I 

Smalberger J.A. stated the following : 

  "The first principle is that the infliction of punishment 
is pre-eminently a matter for the consideration of the 
trial Court (cf. R vs Mapulumo and Others 1920 AD 
56 at 57).  That the Court should, as far as possible, 
have an unfettered discretion in relation to sentence is 
a cherished principle which calls for constant 
recognition.  Such a discretion permits a balanced 
and fair sentencing, which is a hallmark of 
enlightened criminal justice.  The second, and 
somewhat related principle, is that of individualisation 
of punishment, which requires proper consideration of 
the individual circumstances of each accused person.  
This principle too is firmly entrenched in our law.” 

 
 
 
 See also S vs Rabie 1975 (4) SA 855 (A) at 861 D 
 
 S vs Scheepers 1977 (2) SA 154 (A) at 158 F – G 



 4

 S vs Khanjwayo; S vs Mihlali 1999 (2) SACR 651 (A) at 659 G – 660 

A   

 See also R vs Secretary of State for the Home Department, Ex parte 

Venables (1998) AC 407 at 526; and  

 T vs United Kingdom (2000) 7 BHRC 659) 

 

12.     Smalberger J continued, in the same matter, as follows: 

  "Mandatory sentences run counter to these principles. 
…. It reduces the Court’s normal sentencing function 
to the level of a rubber stamp.  It negates the ideal of 
individualisation.  The morally just and the morally 
reprehensible are treated alike.  Extenuating and 
aggravating circumstances both count for nothing.” 

 

 See also S vs Gibson 1974 (4) SA 478 (A) at 482 A 

13.     In imposing a mandatory sentence the Legislature is accordingly 

carrying out a classic judicial function. 

See R vs Secretary of State for the Home Department, Ex parte 

Venables (1998) AC 407 at 526  

14.     This reasoning by Lord Steyn was enforced in the matter T vs United 

Kingdom (2000) 7 BHRC 659, referred to by Smuts A.J., where it 

was held that the right to a fair trial and public hearing by an 
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independent and impartial tribunal had been infringed where a tariff 

fixing procedure had been applied in that, inter alia, the decision-

maker was the Home Secretary, rather than a Court independent of 

the Executive. 

15.     In the result it is submitted that the function of sentencing an accused 

person is pre-eminently a function which vests in a trial Court and 

which constitutes a vital component of a fair trial. 

C. SECTION 51 OF THE ACT : 

16.     Section 51 of the Act does not prescribe a mandatory sentence in the 

sense of a sentence prescribed by the Legislature which leaves the 

Court with no discretion at all, but it does place a considerable fetter 

on the discretion of the Court. 

17.     In order to determine whether the provisions of the section constitute 

an infringement of the constitutional provisions the Court is required 

firstly to enquire whether there has been a contravention of a 

guaranteed right, and if so, whether it is justified under the limitation 

clause. 

See S vs Zuma 1995 (2) SA 642 at 654 F – G 
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18.     It is submitted in view of the aforegoing that there clearly is a 

contravention of a guaranteed right, namely the right to a fair trial, 

including sentence imposed by a Court of law. 

19.     Smuts A.J. held : 

  "that sentence is imposed not by another tribunal, but 
by the Legislature.  The High Court, in such 
circumstances, announces, rather than pronounces 
sentence.” 

See Judgment p. 21 lines 8-10 

20.     Smuts A.J. further held : 

  "It is the procedure, rather than the sentence, which is 
truly offensive to my sense of justice.  This instruction 
offends my sense of justice, but if I were not to 
comply, I would be failing to give effect to the intention 
of the Legislature.” 

 
 
 Judgment p. 22 lines 2 – 13 
 

21.     It is conceded that the prevalence of serious crime may call for 

Government action, but it does not provide a blank cheque for the 

Legislature to erase all procedural safeguards.  Indeed, it is precisely 

when public emotion is at its highest that procedural protection 

against possible miscarriage of justice is most necessary. 

See S vs Manamela and Another (Director General of Justice 

intervening) 2000 (5) BCLR 491 (CC) at 509 para. 37 
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22.     The second portion of the enquiry requires an investigation into 

whether the infringement of the right is justified by the limitation 

clause, being Section 36 (1) of the Constitution. 

23.     Section 36 (1) of the Constitution provides that the right may be 

limited only by law of general application to the extent that the 

limitation is reasonable and justified in an open and democratic 

society based on human dignity, equality and freedom taking into 

account the relevant factors, including : 

23.1 the nature of the right; 

23.2 the importance of the purpose of the limitation; 

23.3 the nature and extent of the limitation; 

23.4 the relation between the limitation and its purpose and 

23.5 less restrictive means to achieve the purpose. 

24.     It follows, accordingly, that the Legislature is entitled to limit the 

accused’s rights to be sentenced by a Court having an unfettered 

discretion and applying the principles of individualisation, only to the 

extent permitted by this section. 
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D. THE NATURE OF THE RIGHT : 

25.     It appears to be common cause that the right to a fair trial is indeed 

central to our democratic order. 

E. THE IMPORTANCE OF THE PURPOSE OF THE LIMITATION : 

26.     It is submitted that Smuts A.J. was correct in holding that the purpose 

of the limitation is clearly that the Legislature has determined that, in 

the light of the crime wave sweeping the country, the deterrent effect 

of punishment should take precedence over all other factors.  

27.     Whereas it is contended on behalf of the Plaintiff that the object is 

amongst others to ensure the consistency of sentences passed, it is 

respectfully submitted that such object conflicts directly with the 

common law principle well entrenched in our law of individualisation 

of sentence.  See the authorities referred to above. 

F. THE NATURE AND EXTENT OF THE LIMITATION : 

28.     It is conceded that the limitation does not amount to an absolute 

mandatory sentence.  It is, nevertheless, submitted that the 

infringement is significant for the reasons set out by Smuts A.J. 

See Judgment p. 28 
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G. THE RELATION BETWEEN THE LIMITATION AND ITS PURPOSE:  

29.     It is now established that what must be shown is that the limitation 

serves the purpose that it seeks to serve.  It must achieve what it 

seeks to achieve. 

See Director of Public Prosecutions : Cape of Good Hope vs 

Bathgate 2000 (1) SACR 105 (CPD) at 106 

Case and Another vs Minister of Safety and Security and Others;  

Curtis vs Minister of Safety & Security and Others 1996 (3) SA 617 

(CC) at 48 

30.     It is submitted that the limitation does not achieve what it seeks to 

achieve. 

31.     It is apparent from the authorities discussed by Smuts A.J. that 

various judges ascribe differing meanings to the “escape clause” in 

seeking to interpret the words “substantial and compelling 

circumstances”.  It is accordingly not shown that consistency of 

sentence is achieved. 

32.     As set out above there is nothing to show that life imprisonment 

constitutes a more effective deterrent than a period of imprisonment 
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imposed by a trial judge having regard to the principles set out by 

Smalberger in S vs Toms; S vs Bruce supra. 

33.     The dictum of De Klerk J. in S vs Maseko 1998 (1) SACR 451 at 456 

D – E is instructive and reads as follows : 

  "Die krag van gevangenisstraf as afskrikmiddel lê 
meer in die sekerheid of groot risiko dat die 
voormelde dader gevang sal word en gevangenisstraf 
opgelê sal word as in die duur van die 
gevangenisstraf wat waarskynlik opgelê sal word, 
waar die voornemende dader glo dat hy nie gevang 
sal word nie.”  

 
 
 In S vs Mokgiba 1999 (1) SACR 534 Edeling R held as follows: 

 

  "Dit is ŉ wanpersepsie om te dink dat die howe deur 
goedsmoeds swaarder vonnisse op te lê en die 
motivering vir swaar vonnisse te veralgemeen en 
almal met dieselfde kam te skeer, ŉ kuur vir misdaad 
sal bewerkstellig of dat dit ŉ standhoudende bydrae 
tot die bekamping van misdaad sal lewer.  Die 
oplegging van ŉ buitensporige swaar en onvanpaste 
vonnis is ŉ groter ewel as ŉ vonnis wat te lig is.” 

 
 
H. LESS RESTRICTIVE MEANS TO ACHIEVE THE PURPOSE: 
 
 
34.     It is correct that Smuts A.J. relied, as contended by the Plaintiff, on 

S vs Makwanyana 1995 (3) SA 391 (CC) at 443 F – H and indicated 

that “the greatest deterrent to crime is the likelihood that offenders 

will be apprehended, convicted and punished.” 
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35.     The statement should be read in the light of the comments of De 

Klerk J. in S vs Maseko supra. 

 

36.     In S vs Mokgiba supra Edeling stated as follows: 

 

  "Dit is waar dat daar soms te lig gestraf word, maar dit 
moet myns insiens reggestel word met beter 
voorligting en opleiding.” 

 
 
 See S vs Mokgiba supra at 553 F 
 

37.     Edeling J. continued to state as follows: 

 

  "Dit is waar dat misdaad in ons land aangehelp of 
aangemoedig kan word deur vonnisse wat te lig is en 
dat dit selfs daartoe kan lei dat die gemeenskap reg in 
eie hande neem, maar vonnisse wat te swaar is sal 
nie alleen nie misdaad effektief bekamp nie, maar dit 
veroorsaak ook afkeur en gegriefdheid en ŉ gebrek 
aan respek en vertroue, nie net in die howe nie, maar 
ook in die owerheid en in die hele regstelsel.  Dit is in 
elk geval inherent onregverdig en nie in 
ooreenstemming met die norme en standaarde van ŉ 
beskaafde regstelsel of van die Grondwet nie.” 

 
 
38.     In the circumstances it is submitted that the objective of punishment, 

even in serious offences, would be better served by training and 

distribution of information to judicial officers to enable them, with 

greater efficiency,  to impose appropriate sentences, in the exercise 

of an unfettered discretion having full regard and proper 

consideration of the individual circumstances of each accused 

person. 
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39.     It is accordingly submitted that Smuts A.J. correctly held that the 

provisions of Section 51 of the Act are inconsistent with Section 35 

(3)(c) of the Constitution of the Republic of South Africa 1996, and 

thus invalid. 

 

I. SEPARATION OF POWERS :  

 

40.     Although the Constitution contains no express provision dealing with 

the separation of powers the doctrine is clearly implicit in the 

Constitution. 

See S.A. Association of Personal Injury Lawyers vs Heath and 

Others 2001 (1) SA 883 at 896 A 

 

41.     Having examined the position in the United States of America and 

Australia and compared that with the South African situation, 

Chaskalson P concluded as follows: 

 

  "In all three countries, however, there is a clear 
though not absolute separation between the 
Legislature and the Executive, on the one hand, and 
the courts, on the other:  it is that separation that is in 
issue in the present case.” 

 
 
 See S.A. Association of Personal Injury Lawyers supra 898 A – B 
 
 
42.     The exact boundaries between the various branches of Government 

are, in the South African model, not clearly defined.  Thus in De 
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Lange vs Smuts NO and Others 1998 (3) SA 785 (CC) at 810 G 

Ackerman J. said : 

 

  "This is a complex matter which will be developed 
more fully as cases involving separation of powers 
issues are decided.  For the moment, however, it 
suffices to say that, whatever the outer boundaries of 
the separation of powers are eventually determined to 
be, the power in question here – i.e. the power to 
commit an unco-operative witness to prison – is within 
the very heartland of the judicial power and therefore 
cannot be exercised by non-judicial officers.” 

 
 
 
43.     It is submitted that the matter of sentence of an individual having 

regard to his particular personal circumstances and the 

circumstances surrounding his conduct falls within the heartland of 

the judiciary. 

 

See for example S vs Toms;  S vs Bruce supra 

 

44.     The legislative powers of Parliament are derived from Sections 43 

and 44 of the Constitution. 

 

45.     Section 44 of the Constitution provides that Parliament has the 

power to pass legislation with regard to any matter and is bound 

only by the Constitution. 

 

46.     Implicit in the Constitution is the separation of powers. 
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47.     The authority of the courts is derived from Section 165 (1), (2) and 

(3) of the Constitution. 

 

48.     Section 165 (2) provides as follows : 

 

 "(2) The courts are independent and subject only to the 
law and the Constitution, which they must apply 
impartially and without fear, favour or prejudice.” 

 
 
49.     Clearly the courts are bound to apply the law and the Constitution 

impartially and without fear, favour or prejudice. 

 

50.     In doing so the Constitution will always take preference as the 

supreme law of the Republic and any other law or conduct 

inconsistent with the Constitution is invalid. 

 

See Section 2 of the Constitution  

 

51.     In the result it is submitted that little assistance is gained either from 

the authority vested in Parliament to pass legislation on any matter 

or on the obligation placed upon the Courts to apply the law. 
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J. THE AUTHORITY OF THE LEGISLATURE TO PRESCRIBE : 

 

52.     It is conceded that the Legislature does have the authority to 

“prescribe”, in the sense of affording guidelines to the judiciary in 

respect, inter alia, of sentencing. 

 

See Constitution Section 35 (3) (n) 

 

See also S vs Dlamini;  S vs Dladla and Others;  S vs Joubert;  S vs 

Schietekat 1999 (7) BCLR 771 CC at 43 

 

53.     When, however, the prescription has the effect of obliging a Court to 

come to an unjust factual conclusion conflicting with that to which an 

objective evaluation would lead, the prescription is invalid, it is 

submitted, because it conflicts with the separation of powers. 

See S vs Dlamini;  S vs Dladla and Others;  S vs Joubert;  S vs 

Schietekat supra at 795 A – B para. 41 

 

K. INTERPRETATION OF SECTION 51 OF THE ACT : 

54.     Section 51 of the Act, as dealt with above, prescribes a sentence of 

imprisonment for life save where substantial and compelling 

circumstances are identified and minuted on the record.   
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55.     Smuts A.J. has conducted a comprehensive review of decisions 

dealing with the interpretation of the clause “substantial and 

compelling circumstances”.   

56.     It is submitted that Smuts A.J.  correctly concluded that the weight of 

the authority in South Africa have interpreted the phrase to mean 

that the penalty of life imprisonment is to be imposed unless the 

imposition thereof is grossly disproportionate (or words to that effect) 

to the offence than that which would otherwise have been imposed. 

57.     The approach of the South African courts appears to follow the 

general approach in Canada, United States of America and Namibia 

dealing with minimum sentences in general as weighed up against a 

constitutional prohibition against cruel and unusual punishment (in 

the case of the United States of America), cruel and unusual 

treatment and punishment (in the case of Canada), and cruel, 

inhuman and degrading treatment and punishment (in the case of 

Namibia). 

58.     It is submitted that where the penalty of life imprisonment, being the 

maximum permissible penalty in this country, is prescribed as a 

minimum sentence, the disparity between the prescribed sentence 

and any fixed term punishment would, in the case of a man of 

relative use, almost invariably result in gross disproportionality. 
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59.     In this regard a sentence of 25 years has been held to be 

“exceptionally long according to our practice” (see R vs Mzwakala 

1957 (4) SA 273 (A) at 278 D) and it has been said that such a 

sentence “will only be appropriate in very exceptional circumstances” 

(S vs Whitehead 1970 (4) SA 424 (A) at 438 H). 

60.     It follows that, were a judge to find upon the consideration of all the 

factors relevant to sentence that a sentence of life imprisonment was 

not appropriate but that an “exceptionally long” term of imprisonment 

was required in a particular case the disparity between the 

prescribed sentence, particularly in a man of relative use, and that 

which justice requires, becomes excessive. 

61.     The result hereof is that the application of the section given the 

interpretation accorded to the “escape clause” compels a judge to 

impose a sentence substantially at variance with that which justice 

requires when considered on the well entrenched principles of 

individualisation of sentence. 

62.     In the result it is submitted that Smuts A.J. correctly held that the 

said provision conflicts with the doctrine of separation of powers. 

63.     It is submitted that Section 51 (1) of the Act is inconsistent with the 

separation of powers required by the Constitution of the Republic of 

South Africa. 
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64.     For the reasons set out above in respect of the right to a fair trial it is 

further submitted that the section is not saved by the limitation 

clause. 

L. CONCLUSION : 

65.     It is accordingly submitted that this Honourable Court should confirm 

the finding of the Court a quo. 

 

 _______________________  
 
 J.W. EKSTEEN S.C. 
 
 
 
 
 ________________________  
 
 B.L. BOSWELL 
 
5 March, 2001 
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