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A. INTRODUCTION 
 
 

1. The Defendant (‘Accused’) was convicted in the Eastern Cape Division of the High 

Court of South Africa on one count of Murder and one count of Rape. 

 

2. The provisions of part 1 of schedule 2 of Act 105 of 1997 (hereinafter referred to as “the 

Act”) have been proven to be of application to the conviction on the count of murder, as 

contemplated in paragraph (c)(i) of schedule 2 of the Act. 

 

3. The court a quo declared section 51(1) of the Act to be inconsistent with section 35(3)(c) 

of the Constitution and also with the separation of powers as required by the 

Constitution.  This order was thereupon referred to the Constitutional Court for 

confirmation in terms of section 172(2)(a) of the Constitution. 

 

4. The National Director of Public Prosecutions has joined the Director of Public 

Prosecutions : Eastern Cape Division in opposing the confirmation of the said order.  The 

State in its above functionaries has been designated as “the Plaintiff”. 

 

5. The Plaintiff will argue that the Defendant has failed to discharge his onus of establishing 

any infringement of his right to a fair trial by the provision of section 51 of the Act.  It is 

also submitted that Section 51(1) of the Act is indeed consistent with the separation of 

powers as required by the Constitution. 

 

Should this Honourable Court find that section 51 of the Act infringes upon the 

abovementioned principles, it will be argued, in the alternative, that the said section is 

saved by the limitation clause as set out in section 36 of the Constitution. 

 

6. The Defendant is a 27 year old male.  The Court a quo found that the Defendant raped 

the 67 year old deceased and killed her through the application of blunt force to her head 

and upper body, whereupon he hid her body in a pipe under a farm road. 
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B. THE CRIMINAL LAW AMENDMENT ACT, ACT NO 105 OF 
1997 

 
B1. BACKGROUND TO THE LEGISLATION 

 

 

7. The enactment of the Act is to be viewed  against the background of certain events since 

1994 which had an influence on sentencing in South Africa. 

 

8. The landmark decision of this court in S v Makwanyana and Another 1995 (3) SA 391 

(CC) abolished the death penalty. Since that decision courts had available only the option 

of the various forms of long term imprisonment in an attempt to ensure that certain 

murderers, rapists and other violent criminals would be kept out of society. 

 

9. Some courts were of the opinion that the sentence of life imprisonment would not ensure 

that such recidivists remain in prison permanently. The Supreme Court of Appeal dealt 

with this trend in S v Silaule en ‘n Ander 1999 (2) SACR 102 (SC) at 106 f - 107 a. 

 

10. During 1996 the Minister of Justice appointed a new project committee for the Law 

Commission’s investigation, on an ongoing basis, of all aspects of sentencing.  

 

 

 

 

 

 

He requested the committee to include in its enquiry the desirability of the legislative 

determination of minimum and maximum sentences. At meetings on 19 October 1996 

and 10 January 1997 the committee approved the incorporation of this issue in the ambit 

of its task. 

 

South African Law Commission: Issue Paper II, Project 82, p 1 
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11. The South African Law Commission reported on p 3 of the said report that the public is 

dissatisfied with sentencing practices in South Africa and that aspects of this 

dissatisfaction were shared by members of the judiciary. 

 

12. The notorious ever-increasing level of serious crime coupled with a dramatic increase in 

public concern about the maintenance of law and order, further contributed to the urgent 

reconsideration of sentencing in South Africa. 

 

The following articles reflect this concern: 

     

Moolman Neels “Escaping justice? Let us look at the score board” (1999) 12 

SAJCJ 13 

 

Pitfield D J and Naude CMB “Public opinion on crime seriousness and 

sentencing (1999) 12 SAJCJ 22 

 

 

 

 

 

 

13. It is therefore not surprising that Parliament introduced new legislation in this regard. On 

Thursday 6 November 1997 Ms F I Chohan-Kota stated the following in parliament: 

 

“Mnr die Voorsitter, die wetsontwerp oor minimum vonnise, soos ons in die 
portefeuljekomitee dit begin noem het, is ‘n poging van die wetgewer om sy 
voorneme bekend te maak dat streng teen ernstige misdade moet en sal opgetree 
word. Ons is almal bekend met die soms omstrede vonnisse wat ons howe in die 
tyd van kriminele aanslag oplê. Dit is nie bloot ‘n openlike poging van die 
wetgewer die om die funksies van die hof in te palm nie. Dit is ‘n erkenning dat 
dit nie altyd maklik is om, aan die een kant, die vonnis by die misdaad te laat 
pas nie, en om, aan die ander kant, die individuele aard van elke saak in 
aanmerking te neem nie. 
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Ons strafreg laat nog altyd ruimte vir betoog en vir oorweging van versagtende 
omstandighede, wat dikwels tot ongelykheid, en somtyds tot die siening lei dat 
reg nie geskied nie. Regdeur die wêreld is daar erkenning vir die feit dat die 
Ministerie van Justisie ‘n rol te speel het in die neerlê van vonnisriglyne 
waarbinne die howe objektiewe voorbeelde kan vind om diskresie eenvormiger 
in sy vonnisoplegging toe te pas. Die riglyne het ontstaan uit ‘n kombinasie van 
staatsbeleid aan die een kant, en die voorbeeld van die hof aan die ander kant. 

    
Ons land het nie voorheen sulke riglyne gehad nie, en die wetsontwerp moet 
beskou word as die voorloper van ‘n volwaardige riglynstelsel vir 
vonnisoplegging, wat onvermydelik tyd in beslag sal neem om te formuleer. 
Vandaar die bepaling om die lewensduur van die Wet tot twee jaar te beperk, 
waarna die President met instemming van die Parlement, sy werking met een jaar 
op ‘n slag kan verleng.” 
[Emphasis supplied] 

 

Hansard: 6 November 1997 p 6423 

 

 

 

 

 

14. As is indicated above, this was the first step in the direction of a system of sentencing 

guidelines. The introduction of “minimum sentencing” was seen as a short term solution 

against the background of the long term vision of a structured sentencing policy. The 

South African Law Commission has recently published Discussion Paper 91, project 82 

with a view to establishing a new sentencing framework for South Africa. Act 105 of 

1997 is simply an interim measure devised to deal with the rapidly deteriorating crime 

situation within the available law structures. The temporary nature of this measure is 

emphasised by the provisions in sections 53(1) and (2) of the Act. 

 

15. Section 53(1) of the Act provides that sections 51 and 52 (which compel the High Courts 

and Regional Courts to impose certain sentences in certain cases, unless substantial and 

compelling circumstances exist which justify the imposition of a lesser sentence) shall 

cease to have effect after the expiry of two years from the commencement of the Act. 

 

Section 53(2) of the Act, however, provides that this time period may be extended for 
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one year at a time by the President, with the concurrence of Parliament. 

 

Since the Act came into operation on 1 May 1998, the President, with Parliament’s 

concurrence, has extended the period to 1 May 2001. 

 

Section 53(2) of the Act, now stands to be amended by the Judicial Matters Amendment 

Act, No 62 of 2000, to permit the extension of the period on a two-yearly basis.  At the 

time of the drafting of these heads, the latter Act had not come into operation. 

  

 

16. Since the inception of this legislation, courts throughout the country have implemented 

this legislation, interpreted it and, in many cases, criticised the legislation for the reason 

that it limits the courts’ previously unfettered discretion.  This is borne out in the 

following paragraph from the summary of the South African Law Commission’s 

discussion paper No 91 : 

 

“Judicial officers, many of whom were opposed to the Act from its inception, 
have continued to criticise it for limiting their discretion.  Even if their objection 
in principle is set aside, there are difficulties for sentencers in applying the new 
legislation.  The Act deals with only some of the crucial issues.  Only a limited 
number of crimes is covered while other serious crimes are not dealt with at all 
(kidnapping, for example, is not included), thus disturbing the proportionality 
between various types of crime.   

 
Most importantly, judges have interpreted inconsistently the “substantial and 
compelling circumstances”, which have to be found before departure from the 
prescribed minima is allowed.  Where they have thought that the prescribed 
sentence would on balance be too heavy they have sought to find that 
“substantial and compelling circumstances” were present and have described 
aspects of crimes as making them less serious.  In the process they have both 
incensed the public and defeated the legislative objective of consistent toughness. 
 The finding that a father who raped his young daughter represented no threat to 
the public at large, and that a ruling of substantial and compelling circumstances 
justified the departure from a prescribed minimum sentence could be based on 
that ‘fact’, amongst others, is a notorious example of such a case.” 

 

South African Law Commission : Discussion Paper 91, project 82 at p 1 

of the summary 
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17. The present matter is another example of criticism of this limitation of the otherwise, 

very wide, sentencing discretion of the court. 

 

        

B2. PURPOSE AND OBJECTIVES OF THE LEGISLATION 

 

18. The Minister of Justice described the objectives of the legislation as follows: 

 

“Eerstens is daar openbare aandrang op strenger straf vir oortreders wat 
skuldig bevind is. Tweedens sal die instelling van minimum vonnisse die vertroue 
help herstel in die vermoë van die strafregstelsel om die publiek teen misdaad te 
beskerm.  Derdens bevestig die instelling van minimum vonnisse die Regering se 
beleid - en ek hoop dit is die Parlement se sienswyse - wat beoog om die stygende 
misdaadsyfer aan bande te lê en die gemeenskap teen misdadigers te beskerm.  
Vierdens word ingevolge die voorgestelde wetgewing diskresie aan die howe 
verleen om van die voorgeskrewe minimum vonnisse af te wyk. Soos ek gemeld 
het kan die instelling van minimum vonnisse, in die wetsontwerp, nie beskou 
word as inmenging in die onafhanklikheid van die regbank nie.  Vyfdens en 
allerbelangriks, is die bepalings in verband met minimum vonnisse opgestel om 
te verseker dat ons howe by vonnisoplegging op ‘n doeltreffende wyse kan optree 
teen die soort ernstige misdaad wat ons land waarneem en wat ons mense 
ongelukkig steeds ondervind.”  
[Emphasis supplied] 

 

Hansard, 6 November 1997 p 6 421 

 

19. Apart from these objectives, a system of minimum sentences has another, important 

function as was set out by O’ Linn J in his separate judgement in the matter of S v Vries 

1996 BCLR 1666 (Nm) at 1696 H: 

 

“In my respectful view, the judiciary should not in all cases have an unfettered 
discretion. Individualisation of sentence should also not be the sole principle at 
the cost of consistency and equality before the law. The latter principle has now 
been entrenched in the Namibian and South African Constitutions.  
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At the outset it must however be made abundantly clear that by equality and 
consistency is meant: Equal criminals must be punished equally for equal crimes. 
It has also been said that the right means ‘the right to equal treatment with other 
individuals in similar circumstances. It prohibits laws which require that some 
individuals within a single class should be treated by way of punishment more 
harshly than others.” 
[Emphasis supplied] 

 

And at 1698 G: 

 

“There is a greater need today than ever in the past to strike a balance between 
individualisation on the one hand and equality and consistency on the other 
and between unrestricted discretion of the judicial officer and mandatory 
sentences - whether as a minimum or otherwise.” [Emphasis supplied] 

 

20. The need for uniformity in sentencing has also been recognised internationally. For 

instance, in the United States, where a sentencing commission was created for the 

purpose of laying down sentencing guidelines for federal offences.  This sentencing 

commission consisted of, among other, judges. 

 

In the judgement of Mistretta v US 488 US 361 (1989) the following is stated in referring 

to the senate report on sentencing:   

 

“It observed that the indeterminate-sentencing system had two ‘unjustified’ and 
‘shameful’ consequences. The first was the great variation among sentences 
imposed by different judges upon similarly situated offenders. The second was the 
uncertainty as to the time the offender would spend in prison. Each was a serious 
impediment to an evenhanded and effective operation of the criminal justice 
system.”  

 

 

 

 

B3. THE LIMITED SCOPE FOR THE APPLICATION OF SECTION 51 OF THE 

ACT 

 

21. It is important to note that Parliament intended this legislation to be of effect for a limited 



 
 

−8− 

period of time only.  As from 1 May 2000, it has to be revisited by the President and 

Parliament on an annual basis, and the period has to be expressly extended, otherwise 

these provisions will simply fall away. 

 

22. Another significant factor is that Parliament limited the types of offences for which the 

sentences provided for, to a large extent.  It cannot be gainsaid that the offences listed in 

part 1 of schedule 2 of the Act are such that their seriousness would ordinarily attract the 

possibility of imposing the ultimate punishment of a life imprisonment. 

 

23. The legislature’s objective here must be seen as to promote the principle that the most 

severe punishment should be meted out consistently in the most serious cases.   

 

24. The legislature further, and very importantly, limited the application of the legislation by 

introducing the so-called “escape clause” in section 51(1)(3), which reads : 

 

“If any court referred to in subsections (1) and (2) is satisfied that substantial 
and compelling circumstances exist which justify the imposition of a lesser 
sentence than the sentence prescribed in those subsections, it shall enter those 
circumstances on the record of the proceedings and may thereupon impose such 
lesser sentence.” 

 

 

 

25. Sections 51(3)(b) and (6) further limit the scope of applicability so as not to include 

certain categories of juveniles. 

 

26. These limits in the application of the section, with respect, were not considered by Smuts 

A J before he came to the conclusion that the legislation is an unjustified and grave 

interference in judicial discretion, and inconsistent with the doctrine of separation of 

powers. 

 

27. It is submitted that a constitutional challenge to the Act, has to be considered against the 

backdrop of, among other factors, the limited application of the Act. 

 



 
 

−9− 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

C. IS SECTION 52 OF THE ACT INCONSISTENT WITH THE 
SEPARATION OF POWERS REQUIRED BY THE 
CONSTITUTION? 

 

C1. INTRODUCTION 

 

28. A founding principle of the Constitution is the separation of powers between the 

legislature, the executive and the judiciary.  This Honourable Court confirmed in Ex 

Parte Chairperson of the Constitutional Assembly : In re certification of the Constitution 

of the Republic of South Africa 1996 (4) SA 744 CC at par 106, that the South African 

Constitution provides for a separation of powers   

 

“between the legislative, executive and judiciary, with appropriate checks and 
balances to ensure accountability, responsiveness and openness”. 

 

29. In In re Certification of the Constitution of the RSA, supra at par 123 the following is 
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stated :  

 

“What is crucial to the separation of powers and the independence of the 
Judiciary is that the Judiciary should enforce the law impartially and that it 
should function independently of the Legislature and the Executive”. 

 

And further at par 108 

 

“There is however, no universal model of separation of powers and, in 
democratic systems of government in which checks and balances result in the 
imposition of restraints by one branch of government upon another, there is no 
separation that is absolute”. 
[Emphasis supplied] 

 
 
 
 
 
30. In Gretchen Carpenter’s book, Introduction to South African Constitutional Law she says 

the following at pp 156 and 157 about the doctrine of separation of powers: 

 

“The exact meaning of ‘separation of powers’ is not something which is 
immediately obvious.  While it is generally acknowledged that there are three 
main classes of government function (legislative, executive, judicial) and that 
there are, or should be, three main organs of government in the state (the 
legislature, the executive and the judiciary), and reasonably widely 
acknowledged that the concentration of more than one class of function in any 
one person or organ of government is a threat to individual liberty, it is by no 
means certain precisely how these government functions are to be kept apart... 

 
In no two countries is the doctrine applied in precisely the same way : nowhere 
is an absolute separation of powers to be found, though all adhere to the 
principle that power should be dispersed, and that checks and restraints should 
be imposed to avoid concentrations of power in one person or group of persons, 
thus limiting the possibility of arbitrary exercise of power... 

 
If the objectives of efficiency and political freedom are to be served, complete 
separation is neither feasible nor effectual in preventing malpractices.  ‘Checks 
and balances’ are more effective than total separation : though too great a 
degree of direct control of one government organ over another would constitute 
interference and would stand in the way of efficient government, a measure of 
control and partial separation of powers is conducive to the basic principle of 
limited government.” 
[Emphasis supplied] 
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31. With regard to the development of a model for the separation of powers  that will fit the 

South African context, the following is stated by Ackermann J in De Lange v Smuts NO 

and Others 1998(3) SA 785 at 810 E : 

 

 

 

“I have no doubt that over time our Courts will develop a distinctively South 

African model of separation of powers, one that fits the particular system of 

government provided for in the Constitution and that reflects a delicate 

balancing, informed both by South Africa’s history and its new dispensation, 

between the need, on the one hand, to control government by separating powers 

and enforcing checks and balances and, on the other, to avoid diffusing power so 

completely that the government is unable to take timely measures in the public 

interest.” 

 

32. The court a quo ruled that section 51(1) of the Act is inconsistent with the separation of 

powers required by the Constitution, and thus invalid.  The principal findings of the court 

were the following : 

 

32.1 The learned judge, after an analysis of the case law considering the exact 

meaning and interpretation of the term “substantial and compelling 

circumstances”, came to the following conclusion: 

 

“... I am instructed by the Legislature to impose upon the accused a 
heavier sentence than that which, weighing all the factors relevant 
to the consideration of an appropriate sentence, I would ordinarily 
impose. This instruction offends my sense of justice, but if I were not 
to comply, I would be failing to give effect to the intention of the 
Legislature.” 

 

Judgement p 22  
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32.2 He also found that: 

 

“In the instant matter, the statutory provision constitutes an 
invasion of the domain of the Judiciary, not by the Executive, but by 
the Legislature. The objection in principle remains the same.” 

 

Judgement p. 25 

 

32.3 After referring to section 165 of the Constitution, the learned judge poses 

the following questions: 

 

“The judicial role is that of the courts, and it is the duty of other 
organs of state to assist and protect the courts in that role. How 
then does it appear to the Legislature that it may prescribe to the 
High Court that it should impose a sentence of life imprisonment? Is 
such a prescription not a patent violation to the doctrine of 
separation of powers?”   

 

Judgement p. 32 - 33 

 

“It is not necessary or appropriate for the purposes of this 
judgement to consider the constitutionality of minimum sentences in 
general ... The question to be decided is whether the directive by the 
Legislature to the High Court to impose, save where substantial and 
compelling circumstances exist, a sentence of life imprisonment 
upon an accused person convicted of an offence referred to in 
schedule 2 of the Act, is compatible with the requirement of the 
separation of powers.”   

 

Judgement p. 39 

 

32.4 Then, after describing the nature of the sentence of life imprisonment, and 

stating that it is an extreme sentence and the most severe that may be 

imposed on an accused person, the learned judge comes to the following 

conclusion: 
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“In my view, to borrow the terminology of Ackermann J in De 
Lange v Smuts ... whatever the boundaries of separation of powers 
are eventually determined to be, the imposition of the most severe 
penalty open to the High Court must fall within the heartland of the 
judicial power, and is not to be usurped by the Legislature.  

 
 
 

In my view, therefore, the provisions of s 51 (1) of the Act 
undermine the doctrine of separation of powers and the 
independence of the judiciary as required by our Constitution.” 

 

Judgement p. 40     

 

33. The crux of the issue which accordingly falls to be determined is whether section 51 is 

consistent with the doctrine of the separation of powers and in particular whether it 

undermines the constitutionally guaranteed independence of the judiciary. 

 

34. It is submitted that section 51 of the Act is indeed compatible with the separation of 

powers doctrine.  The challenge to the validity of section 51 will be dissected by 

scrutinising the judgement of Smuts A J by, firstly, focussing on the role of the 

legislature and secondly, evaluating the role of the judiciary. 

 

 

C2. THE LEGISLATIVE AUTHORITY 

 

35. Parliament derives its legislative powers from sections 43 and 44 of the Constitution.  

Section 43 provides that the legislative authority of the national sphere of government is 

vested in Parliament as set out in section 44. 

 

36. Section 44 states that the national legislative authority has the power to pass legislation 

with regard to any matter.  Parliament is bound only by the Constitution, and must act in 

accordance with and within the limits of the Constitution. 
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37. Section 44(1)(a)(ii) of the Constitution  provides the National assembly, as part of the 

legislative authority, with wide powers of legislation. It in fact provides for the passing of 

legislation with regard to “any matter” save matters where the provincial legislative 

authority has exclusive jurisdiction. 

 

38. It cannot be overstated that legislative autonomy remains limited in so far that, if it 

passes legislation inconsistent with the constitution, that legislation should be struck 

down by the courts.  There is, however, no specific limitation in  section 44 (1)(a)(ii) to 

the legislature’s power as far as the proscribing of criminal conduct and punishment, and 

thereby limiting, the otherwise very wide, judicial discretion. 

 

39. This parliamentary power was recognised by our Appellate Division before the interim 

Constitution : 

 

“The legislature is of course at liberty to subjugate these principles to its 
sovereign will and decree a mandatory sentence which the courts in turn will be 
obliged to impose. To do so, however, the legislature must express itself in clear 
and unmistakable terms (S v Nel 1987 (4) SA 950 (W) at 961 B). Courts will not 
be astute to find that a mandatory sentence has been prescribed.”   

 

S v Toms; S v Bruce 1990 (2) SA 802 (A) at 807 E - F 

 

“There is no reason why the Legislature should not impose such a sentence if it 
wishes to do so. The sentence would be at the same time a maximum and a 
minimum - no greater and no lesser sentence would be imposable.” 

 
S v Toms; S v Bruce (supra) at 819 G 

 

 

 

 

40. That it is a proper function of the Legislature to proscribe criminal conduct and 

sentences, and not for the courts to strike down such legislation on account of the mere 

fettering of its discretion, is also widely recognised in other countries where judicial 
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independence and separation of powers are constitutionally guaranteed. 

 

41. It is the position in the United States. 

 

Vide: Weems v US 217 US 349 (1910) where it was stated that: 

 

“In Hobbs v State, supra, and in other cases, prominence is given to the power of 
the legislature to define crimes and their punishment. We concede the power in 
most of its exercises. We disclaim the right to assert a judgement against that of 
the legislature, of the expediency of the laws, or the right to oppose the judicial 
power to the legislative power to define crimes and fix their punishment, unless 
that power encounters in its exercise a constitutional prohibition. In such case, 
not our discretion but our legal duty, strictly defined and imperative in its 
direction, is invoked. Then the legislative power is brought to the judgement of 
a power superior to it for the instant.  And for the proper exercise of that power 
there must be a comprehension of all that the legislature did or could take into 
account - that is, a consideration of the mischief and the remedy. However, 
there is a certain subordination of the judiciary to the legislature.  

 
The function of the legislature is primary, its exercise fortified by presumptions 
of right and legality, and is not to be interfered with lightly, nor by any judicial 
conception of its wisdom or property. They have no limitation, we repeat, but 
constitutional ones, and what those are the judiciary must decide.”  
[Emphasis supplied] 

 
 
 
 
 
 
 
        
42. This approach to the Legislature’s law making powers was followed in Rummel v 

Estelle 445 US 263 (1980) at 274, Hutto v Davis 454 US 370 (1982) and Harmelin 

v Michigan 501 US 957 (1991). 

 

See also : Corwin & Petalson’s : Understanding the Constitution, 13th 

edition p 329 - p 330 

 

It is also of note that in Mistretta v US supra the constitutional challenge, based on 
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the separation of powers principle, was not upheld by the US Supreme Court in 

that matter. It was decided that it is not a violation of the separation of powers 

doctrine when congress formed a commission, consisting of judges and non 

judges, and gave the commission the task of formulating sentencing guidelines. 

 

In the same judgement, at par IV, the following is also stated with reference to the 

author, Madison : 

 

“Separation of powers, he wrote, does not mean that these three 
departments ought to have no partial agency in, or no control over the acts 
of each other, but rather that where the whole power of one department is 
exercised by the same hands which possess the whole power of another 
department the fundamental principles of a free constitution, are subverted. 
 Madison recognized that our constitutional system imposes upon the 
Branches a degree of overlapping responsibility, a duty of 
interdependence as well as independence the absence of which would 
preclude the establishment of a Nation capable of governing itself 
effectively.” 
[Emphasis supplied] 

 

 

 

 

43. It is also the position in Canada. 

 

Vide: R v Smith [ 1987] 1 SCR 1 045 

 

“It is not for the court to pass on the wisdom of parliament with respect to the 
gravity of various offences and the range of penalties which may be imposed on 
those found guilty of committing the offences. Parliament has broad discretion in 
proscribing conduct as criminal and in determining proper punishment. While 
the final judgement as to whether a punishment exceeds constitutional limits set 
by the chapter is properly a judicial function.” 
[Emphasis supplied] 

 

44. It is also the position in Namibia. 
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Vide: S v Likuwa 1999 (5) BCLR 599 (Nm) at 604 B - C 

Vide: S v Vries supra at 1672 H - I were it is stated: 

 

“Parliament is empowered by the constitution to pass legislation and is 
thus undoubtedly entitled to proscribe conduct as criminal and to 
determine punishment for conduct so proscribed. I am thus of the view 
that minimum sentences are not per se unconstitutional... I pause here for 
a moment to state that if a minimum sentence is unconstitutional, then for 
the same reasons set out in the Thoms case a maximum one would also be 
unconstitutional.”   
[Emphasis supplied] 

 

45. Despite the fact that the challenged legislation in Harmelin v Michigan supra left that 

court with no discretion at all in imposing a sentence of life imprisonment for a person 

convicted of possession of more than 650 grams of cocaine, it was still found to be within 

the province of the legislature to pass such legislation. 

 

 

46. Section 51 of the Act, as Smuts AJ correctly pointed out on p 5 of the judgement, does 

not create a per se system of minimum sentencing, as there is still scope, albeit limited, 

for individualisation of sentence by virtue of the “escape clause” contained in s 51 (3) of 

the Act.  The latter permits the High Court to deviate from the prescribed sentence, if 

there are “substantial and compelling factors” which justify the imposition of a lesser 

sentence. 

 

47. It is significant that the Legislature did not deem it appropriate to define or prescribe to 

the courts what should be regarded as ‘substantial and compelling’. 

 

48. There is also nothing in the Act that requires a sentencing court to interpret the phrase 

“substantial and compelling” in such a manner that a violation of any constitutionally 

guaranteed right, including the right to a fair trial, will occur as a result. 

 

49. As is abundantly clear from the overview that Smuts AJ provides in his judgement, our 

courts have given widely different interpretations to this phrase.  It is precisely this 
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creative process that illustrates the susceptibility of the phrase to have a constitutional 

outcome. 

 

It is submitted that the following principles laid down in S v Dzukuda and Others; S v 

Tshilo 2000 (4) SA 1 078 (CC) at par 48 and 49, are relevant: 

 

 

 

 

 

 

“As indicated above, the question is whether the provisions under consideration 
compel the High Court to apply them in contravention of an accused’s 
constitutional rights.  As I have indicated, they do not.  Potential misapplication 
of a statutory provision is not the test for unconstitutionality.  If the provisions 
are misapplied the accused has an appeal remedy or may use the special entry 
mechanism of the CPA in case of irregularity. 
... 
It is, in the first instance, the duty of the High Courts to flesh out the procedures 
enacted in section 52 in a manner consistent with the accused’s right to a fair 
trial.” 
[Emphasis supplied] 

 

50. Courts have accordingly interpreted the phrase such, that the sentencing court must 

decide, on a case to case basis, what would amount to ‘substantial and compelling’.  This 

accords with the demands of fairness and justice in each individual case. 

 

      Cf S v Blaauw 1999 (2) SACR 295 (W) at p 312 
S v Swartz and Another 1999 (2)  SACR 380 at p 386 
S v Dithotze 1999 (2) SACR 314 (W) at 318  

 

51. It is, respectfully submitted that the learned judge a quo did not give due consideration to 

section 39(2) of the Constitution. This subsection places an onus on the courts, when 

interpreting legislation, to promote the spirit, purport and objects of the bill of rights. It is 

submitted that the “escape clause” makes such promotion possible, and the provision in 

question is therefore not inconsistent with the Constitution. 
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52. The learned judge a quo came to the conclusion that, because life imprisonment is the 

most severe sentence a court can lawfully impose, that function must fall within the 

exclusive prerogative and discretion of the court. 

 

Judgement p. 39 - 40 

 

53. It is submitted that the mere fact that the sentence concerned is the most severe one 

available to a court, does not alter the position at all. The moral (or other)  responsibility 

attached thereto, from a judge’s point of view, may be greater in such cases than in cases 

where the prescribed sentence is a fine or a short term imprisonment.  But the principle of 

Legislative autonomy in prescribing certain punishments for certain crimes, is not 

changed thereby. 

      

In S v Dzukuda and Others; S v Tshilo supra the following is stated at par 30 : 

 

“As far as the fundamental considerations and procedures regarding sentencing 
are concerned, our law does not distinguish between heavy and lesser sentences. 
The responsibility resting on a judicial officer may well be more onerous, in 
human terms, when considering the choice between a sentence of life 
imprisonment and a lesser sentence on the one hand, than when considering the 
choice between sentences of three or five years imprisonment or the choice 
between a custodial and a non custodial sentence on the other.”   

 

 

C3. JUDICIAL AUTHORITY 

   

54. The authority of the courts and judicial independence are provided for in sections 165(1), 

 (2) and (3) of the Constitution : 
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“165 (1) The judicial authority of the Republic is vested in the courts. 
 

(2) The courts are independent and subject only to the law and the 
constitution, which they must apply impartially and without fear, 
favour or prejudice. 

 
(3) No person or organ of state may interfere with the functioning of 

the courts.” 
 

 

55. It is respectfully submitted that the Court a quo’s interpretation of section 165(2) of the 

Constitution is not correct.  The section does indeed provide for the independence of the 

courts, but goes further than that.  It provides that the courts are “independent and 

subject only to the Constitution and the law, which they must apply impartially” (etc). 

[Emphasis supplied] 

 

In other words, it is also the duty of the courts to apply the law (which may be statutory 

law). 

 

The difference between the pre-1994 sovereignty-system and the present Constitutional 

system, is that the courts do not now stop at the law.  But, otherwise, the duty remains.  It 

is submitted that ‘independence’ cannot be separated from ‘law’ and ‘Constitution’.  

There exists an ineluctable interaction between the concepts. 

 

 

 

 

 

 

56. The Constitution places a positive obligation on the judiciary to act as an independent 

arbiter of issues involving the division of powers between the various spheres of 

government, the legality of legislative and executive action measured against the Bill of 

Rights, and other provisions of the Constitution.   



 
 

−21− 

 

South African Association of Personal Injury Lawyers vs Heath and Others 

(Unreported judgement as per CCT 27/00) at par 26 

 

The question in casu is, given the interaction predicated by the principle of the separation 

of powers, whether the law in question goes so far as to transgress into the judicial 

function so as to neutralise the latter.  It is submitted that this is clearly not the case. 

 

57. In this regard further, it is argued that the significance of section 35(3)(n) of the 

Constitution was not appreciated by the court a quo.  The relevance of this element of the 

accused’s fair trial right in casu, is in fact that the possibility of so-called “prescribed 

sentences” is indeed embodied within the Constitution itself at least implicitly.  Section 

35(3)(n) provides that : 

 

“35(3) Every accused person has the right to a fair trial, which includes the 
right - 

 
(n) to the benefit of the least severe of the prescribed 

punishments if the prescribed punishment for the offence 
has been changed between the time that the offence was 
committed and the time of sentencing.”    

 

 

 

 

It is therefore clear that sentencing directives from the legislature to the judiciary are 

legitimate and are constitutionally contemplated.  It is furthermore important to note that 

nothing in the wording of section 35 (3)(n) in any way precludes the possibility of a 

legislative injunction directing the imposition of even the maximum sentence of life 

imprisonment.  Any attempt to attach such a meaning to this section is indicative of it 

having been interpreted out of its proper context. 

 

58. The function of the Legislature to give guidelines to the judiciary where necessary has 

also been accepted by this Honourable Court in S v Dlamini; S v Dladla and Others; S v 
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Joubert; S v Schietekat 1999 (7) BCLR 771 CC at par 43 : 

 

“Such guidelines are no interference by the legislature in the exercise of the 

judiciary’s adjudicative function; they are a proper exercise by the legislature of 

its functions, including the power and responsibility to afford the judiciary 

guidance where it regards it as necessary.” 

 

59. It is submitted that judicial independence as provided for in section 165 (2) cannot be 

interpreted to have the meaning that the Legislature is not entitled to enact laws which 

limit the discretion of courts. 

 

60. The constitutionally guaranteed principle of judicial independence is not to be 

misconstrued so as to have the meaning that courts should have a completely unfettered 

discretion. 

 

61. The position in Canada is summarized as follows in De Lange v Smuts NO and Others 

supra at 813 E : 

 

 

 

 
“In the leading case of R v Valente three essential conditions of independence 
were identified that could be applied independently and were capable of 
achievement by a variety of legislative schemes or formulas.  The first was 
security of tenure, which embodies as an essential element the requirement that 
the decision-maker be removable only for just cause, ‘secure against interference 
by the Executive or other appointing authority’.  The second was a basic degree 
of financial security free from ‘arbitrary interference by the Executive in a 
manner that could affect judicial independence.  The third was 

 
‘Institutional independence with respect to matters that relate directly to 
the exercise of the tribunal’s judicial function... judicial control over the 
administrative decisions that bear directly and immediately on the 
exercise of the judicial function’.” 

 
62. It is submitted that nothing in the Act detracts from judicial independence.  The Act does 

not relate to security of tenure, financial security of the judiciary or institutional 
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independence. 

 

63. It is submitted that the power vested in our courts by the Constitution is such, by virtue of 

section 165(2), that they have to apply statutes duly enacted by legislature, in so far as 

these statutes are in conformity with the Constitution. 

 

64. If Parliament therefore passes a law which limits judicial discretion, such legislation 

must be applied by the courts, unless the legislation is unconstitutional.  Section 51 of the 

Act is an example of legislation which limits judicial discretion, but it does not limit 

judicial independence. 

 

 

 

 

 

 

65. In some instances the laws of the legislature enhance the wide discretion of the courts in 

applying the law, and in other instances the discretion is limited.  This is recognised by 

Wiechers in his work Administrative Law :   

 

“The exercise of a discretion always remains the exercise of a legal power, the 
exercise of a discretion is a matter entirely governed by law.  Thus when the 
court acts in the exercise of a discretion, it acts in accordance with a power 
conferred on it by law.  The discretion may be exercised only for an authorized 
purpose, with due regard to the considerations allowed by law and within the 
framework of the freedom of choice which is legally permitted.” 

 

(at p 97 - 98) 

 

And further, with regard to a distinction between two types of discretion, to wit a free 

and a circumscribed discretion : 

 

“A free discretion is not one which stands outside the law or is not bound by law, 
but a discretion on which the law confers a wide freedom of choice without 
freeing the exercise of the discretion from adherence to the rules laid down by 
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law ... 
 

The circumscribed administrative discretion is more limited or circumscribed in 

two respects : first of all, the number of options is limited by the statute, and 

secondly, the circumstances in which the discretion is to be exercised are clearly 

defined in the statute.” 

 

     (at p 221) 
 

 

 

 

 

 

66. In the Heath-case supra, at par 46, this Court stated :  

 

“Under our Constitution, the judiciary has a sensitive and crucial role to play in 
controlling the exercise of power and upholding the bill of rights.  It is important 
that the judiciary be independent and that it be perceived to be independent.” 

 

It is submitted that this crucial actual and perceived, judicial independence, with 

reference to a legislative prescription such as that embodied in section 51 of the Act, will 

be attained in the following way : 

 

1. If s 51 is found to be unconstitutional (with reference to sections 10 or 12 (1)(e) 

of the Constitution) it will be struck down; or 

 

2. If it is found not to be unconstitutional, that the judicial discretion built into the 

so-called “escape clause” be exercised firstly, subject to that law by which it was 

created and, secondly, be applied impartially and without fear, favour or 

prejudice. 
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D. IS SECTION 52 OF THE ACT INCONSISTENT WITH THE ACCUSED’S RIGHT TO 
A FAIR TRIAL UNDER SECTION 35(3) OF THE CONSTITUTION? 

 

67. In determining whether a provision in a statute constitutes an unconstitutional 

infringement of a fundamental right the court must firstly determine whether the 

right is in fact infringed; and secondly, if such infringement is established, 

ascertain whether the infringement is justified. 

 

S v Zuma and Others 1995(2) SA 842 (CC) at par 21 

 

68. Interpretation during the first stage of such an enquiry therefore involves at least two 

questions : the meaning and scope of a particular fundamental right must first be 

determined, whereafter it must be determined whether the challenged law violates the 

fundamental right. 

 

69. It must accordingly be determined whether the challenged section 51 of the Act infringes 

on a particular protected interest or interests of the Defendant.  The Defendant bears the 

onus of satisfying the court that the interest to be protected falls within the ambit of 

Chapter 3 of the Constitution and that the measure under challenge violates such interest. 

 

Qozelini v Minister of Law and Order and Another 1994(3) SA 625 E at 640 I 
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70. The Court a quo declared section 51(1) of the Act inconsistent with section 35(3)(c) of 

the Constitution, and thus invalid. 

 

71. The principal findings of the Court a quo furthered as the reasoning behind the 

invalidation, were the following : 

 

“The sentencing system created in terms of s 51 to 53 of the Act does not create a 
per se system of minimum sentencing”. 

 

Judgement p 5 r 2 - 4 

 

“The broad body of interpretation which may be described as the “middle view” 
and with which I respectfully agree, recognises that the discretion to depart from 
the imposition of a mandatory life sentence arises when such sentence would 
occasion a shocking injustice (...); when such sentence would be “grossly 
disproportionate” to the crime committed or “startlingly inappropriate” or the 
Court forms the view that such sentence is “offensive to its sense of justice” (...); 
or when such sentence is “disturbingly inappropriate” (...)”. 

 

Judgement p 20 r 5 - 13 

 

“That sentence is imposed not by another tribunal, but by the Legislature.  The 
High Court, in such circumstances, announces, rather than pronounces 
sentence”. 

 

Judgement p 21 r 8 - 10 

 

“It is the procedure, rather than (sic) than the sentence, which is truly offensive 
to my sense of justice. 

 
... 

 
 
 

This instruction offends my sense of justice, but if I were not to comply, I would 
be failing to give effect to the intention of the Legislature”. 



 
 

−27− 

 

Judgement p 22 r 2 - 13 

 

“... the High Court is in truth directed to consider principles more relevant to the 
functions of a court of appeal when dealing with the issue of sentence.  In my 
view, this is not a trial before an ordinary court.  It is a trial before a court in 
which, at the imposition of the prescribed sentence, the robes are the robes of the 
judge, but the voice is the voice of the Legislature”. 

 

Judgement p 26 r 15 - 19 

 

72. It is submitted that section 51 of the Act is indeed compatible with and does not infringe 

on any of the accused’s fair trial rights, as will be argued infra. 

 

73. Defence counsel in the court a quo argued that section 51 of the Act also infringes upon 

section 35(3)(i) of the Constitution.  This was correctly discarded by Smuts A J: 

 

“The accused is not precluded by the provisions of Section 51(1) read with 
Section 51(3) of the Act from adducing such or any other evidence, or 
challenging any evidence adduced by the State.  It is the weight to be attached to 
the evidence which is affected by the provisions.  In my view, the right of the 
accused to adduce and challenge evidence is not infringed by the provisions in 
question”. 

 
Judgement p 30 r 16 - 20 

 
 

 

 

 

74. Section 52 (3)(d) of the Act clearly enables all evidential material relevant to sentencing 

to be placed before the High Court.  In S v Dzukuda and Others; S v Tshilo supra at par 

25 the following was stated : 

 

“There is nothing in the provisions of s 52 which places the High Court in any 
worse position than the Regional Court.  In no way does it prevent the High 
Court from enabling the accused to place all relevant material before the High 
Court which might be necessary to ensure a fair trial for the accused on 
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sentence.” 
 

75. In the light of the Court a quo’s ruling in this regard, the Plaintiff will submit  that 

section 51 of the Act leaves the accused’s right in terms of section 35(3)(i) of the 

Constitution completely intact. 

 

76. Section 35(3) of the Constitution provides that “[e] very accused person has a right to a 

fair trial” and further, that such right includes the right to a public trial before an ordinary 

court. 

 

77. Although the right to a fair trial includes fifteen specified elements listed in subsections 

35(3)(a) to 35(3)(o), an accused’s fair trial right must be viewed as an integrated and 

comprehensive right which embraces a concept of substantive fairness. 

 
S v Zuma and Others supra at par 15  
S v Dzukuda supra at par 9 

 

 

 

 

 

 

78. As was set out in par 68 supra, the Court a quo held that section 51 of the Act, creates a 

new kind of trial court (being a “legislatively necessitated Court of Appeal”), which 

cannot be  an “ordinary court” as envisaged in section 35(3)(c) of the Constitution. 

 

79. It is submitted that section 51 of the Act does not constitute a “new court” as opposed to 

an ordinary court, for the purposes of section 35(3)(c). 

 

80. It is submitted that the legislature’s authority to prescribe punishment for offenders  (see 

section C2 supra) does not detract from the right to be tried by an ordinary court.  As was 

submitted (in par 41 supra), courts disclaim the right to assert a judgement against that of 

the legislature to define crimes and fix their punishments. 
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81. It is submitted that impartiality and independence, as required by section 165(2) of the 

Constitution, (as was pointed out in section C3 supra) does not imply, or require, that 

courts have to be equipped with a completely unfettered discretion.   

 

 

 

 

 

 

 

 

 

 

E. IS SECTION 51 OF THE ACT INCONSISTENT WITH THE ACCUSED’S RIGHT TO 
HUMAN DIGNITY UNDER SECTIONS 10 AND 12 (1) (e) OF THE 
CONSTITUTION? 

 

82. Although Smuts I J deemed it inappropriate to make any finding regarding a possible 

infringement by Section 51 of the Act on Section 10 of the Constitution, he registered the 

following concern : 

 

“A sentencing procedure which commences with the proposition that a sentence 
of life imprisonment should be imposed, and then considers restricted 
circumstances under which there may be a departure from that sentence, is, in my 
view, inimical to a society in which human dignity is cherished”. 

 

Judgement p 41 lines 17 - 20 

 

83. Although the Legislature’s power both to proscribe criminal conduct and to prescribe the 

punishment therefor, is very wide, it must also be said that sentences thus provided for 

have to be in accordance with another, very widely recognised constitutional principle, 

viz the prohibition against being  “treated or punished in a cruel, inhuman or degrading 

way”, as stated in section 12(1)(e) of our Constitution. 
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84. Section 12(1)(e) of our Constitution reads : 

 

“12 (1) Everyone has the right to freedom and security of the person, 
which includes the right - 

 
(e) not to be treated or punished in a cruel, inhuman or 

degrading way.” 
 

 

85. Section 12(1)(e) bears resemblance to article 8(2)(b) of the Namibian Constitution, which 

reads that : 

 

“No person shall be subject to torture or to cruel, inhuman or degrading 
treatment or punishment.” 

 

86. Section 12(1)(e)  also resembles section 2(b) of the Canadian Bill of Rights and section 

12 of the Canadian Charter of Rights and Freedoms, which read, respectively :  

 

“2. Every law of Canada shall, unless it is expressly declared by an Act of the 
Parliament of Canada that it shall operate notwithstanding the Canadian 
Bill of Rights, be so construed and applied as not to abrogate, abridge or 
infringe or to authorize the abrogation, abridgement or infringement of 
any of the rights of freedoms herein recognized and declared, and in 
particular, no law of Canada shall be construed or applied so as to 

 
2. impose or authorize the imposition of cruel and unusual treatment 

or punishment;” 
 

And 

 

“12 Everyone has the right not to be subjected to any cruel and unusual 
treatment or punishment.” 
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87. In both these foreign jurisdictions, legislation prescribing certain sentences have been 

struck down, or in some instances, read down, for the reason that they infringe the right 

against such treatment or punishment. 

 

Cf R v Smith supra; 

S v Vries supra; 

S v Likuwa supra 

 

88. In the United States, legislation prescribing a mandatory sentence has also been struck 

down on the basis of infringement, on the same principle. 

 

Cf Weems v US supra 

Coker v Georgia 433 US 588 (1977) 

 

89. In these cases, a test have been developed to determine whether such legislation 

constitutes an infringement of the right not to be so treated or punished. 

 

In S v Vries supra at 1 675 H - J, the test was described as follows : 

 

“1. A mandatory minimum sentence is not per se unconstitutional. 
 

2. It will be unconstitutional however if it prescribes imprisonment as a 
punishment which is ‘grossly disproportionate’ to the circumstances of 
the offender and the offence. 

 
3. The section 12 test for gross disproportionality is to be applied first with 

respect to the offender and the offence before court, and then with respect 
to hypothetical cases which ... can be foreseen as likely to arise 
commonly.” 
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90. In R v Smith supra the test is stated as : 

 

“one of gross proportionality, because it is aimed at punishments that are more 
than merely excessive.” 

  

91. This test has also been referred to by this Honourable Court in S v Makwanyane supra at 

433 B - 434 A. 

 

The learned judge a quo made the following findings in this regard at p 21 - p 22 of the 

judgement : 

 

“While I consider the prescribed sentence to be disproportionate, I cannot find it 
to be “grossly” so.  While I find it inappropriate, I cannot necessarily describe it 
as “startingly” or “disturbingly” so.  While it is a severe sentence, I cannot hold 
it to induce a sense of shock.” 

 
92. The learned judge a quo did not find the prescribed punishment to be grossly 

disproportionate in casu.  That being the finding, the constitutional norm as encapsulated 

in Vries and Smith, supra, is met.  Cadit quaestio. 

 

The court a quo however, deemed the de-individualisation of those affected by section 51 

of the Act to constitute an affront to human dignity. 

 

93. It is, in any event, submitted that the mechanism of the “escape clause” as embodied in 

the provisions of the Act, provides for sufficient latitude for courts to deviate from the 

prescribed sentence in cases where the prescribed sentence would be grossly 

disproportionate (and thus constitute cruel, inhuman or degrading punishment or 

treatment).  The independent power and/or discretionof the court is asserted. 

 

 

Individualisation of sentence should not be at the cost of consistency and equality before 

the law. 

 

94. In this regard it is submitted that the same factors, features, merits or de-merits of the 
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case that would render the prescribed punishment cruel, inhuman or degrading, would, of 

necessity, also constitute “substantial and compelling factors” warranting a deviation 

from the prescribed sentence. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

F.     THE LIMITATION CLAUSE 

 

F1. INTRODUCTION 

 

95. Should it be found that section 51 of the Act indeed infringes upon either the separation 

of powers principle implicit in the Constitution, or - pursuant thereto - the right to a fair 

trial, it will be argued, in the alternative, that the provision is saved by section 36 of the 
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Constitution.  The question that remains then is whether section 51 of the Act is 

reasonable and justifiable in an open and democratic society, based on human dignity, 

equality and freedom. 

 

96. Relevant factors which according to section 36 of the Constitution must be considered, 

include : 

 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose. 

 

Another factor, to wit, proportionality was added by this Honourable Court when 

considering whether a penalty is cruel, inhuman or degrading. 

 

S v Makwanyane and Another supra  at par 433 B 

 

 

 

 

F2. DISCUSSION OF FACTORS AS LISTED IN SECTION 36 

 

F2.1 THE NATURE OF THE RIGHT 

 

97. The right to a fair trial is indeed, as was pointed out by Smuts A J, central to our 

democratic order.  The justified legislative concern with the present serious crime 

phenomenon will affect the ways this cardinal right is given effect to. 

 

98. It is significant that although the Court a quo declared section 51(1) of the Act 

inconsistent with the element of the Defendant’s fair trial right as provided for in section 

35 (3)(c) of the Constitution, the underlying basis for its order is really to be found in the 
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perceived infringement of the doctrine of the separation of powers. 

 

Cf in this regard section D supra 

 

As regards the separation of powers principle it is important to take into consideration 

that an absolute separation is neither required, nor feasible. 

 

Cf in this regard section C2 supra 

 

 

 

 

 

 

 

 

 

F2.2 THE IMPORTANCE OF THE PURPOSE OF THE LIMITATION 

 

99. Smuts A J on page 27 of his judgement only refers to one purpose of the limitation, to 

wit, the deterrent effect of punishment in the light of the crime wave sweeping the 

country.  It is conceded that no concrete information is available whereupon it can be 

illustrated that the imposition of life imprisonment will necessarily lead to a falling crime 

rate.  But the same can be said for other punishment options. 

 

100. It is, however, submitted that the Court a quo erred in implicitly finding that the only 

purpose of section 51 of the Act is to stem the wave of crime that threatens society.  The 

purpose of section 51 incorporates this notion, but goes much further. 

 

101. It is a compelling State interest that proper sentences be imposed and the legislative 

objective is therefore also one of bringing about consistent toughness in sentencing 

where serious crime is involved. 



 
 

−36− 

 

102. The public is entitled to the assurance that the state will protect it from dangerous 

criminals, precisely such as those targeted in part 1 of schedule 2 of the Act.  This 

assurance itself will contribute to faith in the criminal justice system.  

 

Cf in this regard the remarks of Ackerman J in S v Makwanyane and Another 

supra at par 171 : 

 

 

 

 

“I appreciate the concern of not wishing to anticipate the issue as to whether life 
imprisonment, however executed and administered, is constitutional or not.  At 
the same time I do not believe that the two issues can be kept in watertight 
separate juristic compartments.  If the death penalty is to be abolished, as I 
believe it must, society is entitled to the assurance that the State will protect it 
from further harm from the convicted unreformed recidivist killer or rapist.  If 
there is an individual right not to be put to death by the criminal justice system, 
there is a correlative obligation on the State, through the criminal justice system, 
to protect society from once again being harmed by the unreformed recidivist 
killer or rapist.  The right and the obligation are inseparably part of the same 
constitutional State compact.”  

 

103. The legislative yardstick provided for in section 51 of the Act contributes to the State’s 

interest in ensuring the consistency of sentences passed. 

 

This sentiments was expressed, albeit in another context, by Ackerman J : 

 

“Where the arbitrary and unequal infliction of punishment occurs at the level 
of a punishment so unique as the death penalty, it strikes me as being cruel and 
inhuman.  For one person to receive the death sentence where a similarly placed 
person does not, is in my assessment of values, cruel to the person receiving it. 

 
To allow change, in this way to determine the life or death of a person is to 
reduce the person to a cypher in a sophisticated judicial lottery.” 
[Emphasis supplied] 

 

S v Makwanyane and Another supra at par 16.6 B - D    
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The odds of this “judicial lottery” are diminished by the prescription of a sentence of life 

imprisonment in certain strictly defined circumstances, with due regard to the principle of 

judicial independence. 

 

 

 

Individualisation of sentence should not it is submitted, be a sole consideration at the cost 

of consistency and equality before the law. 

 

104. A concomitant purpose of the legislation is to promote the principle that the most severe 

punishment should be meted out in the most serious cases.  It can safely be accepted 

that Murder and Rape committed under those carefully defined circumstances as set out 

in part 1 of schedule 2 of the Act, are the most prevalent and serious crimes in South 

Africa today. 

 

105. It can hardly be argued that these objectives are not important.  It is a genuine attempt on 

the part of the legislature to enhance the lives and safety of all law-abiding citizens. 

 

 

F2.3 THE NATURE AND EXTENT OF THE LIMITATION 

 

106. The extent of the limitation contained in section 51 cannot be said to be wide and 

unrestrained.  As was set out in section B3 supra, its applicability is carefully determined 

in terms of the annual revision thereof, the types of offences and the fact that certain 

categories of juveniles are excluded.  The application of the legislation is furthermore 

limited in section 51(3). 

 

107. The separation of powers principle ought not to be adhered to at the costs of consistency 

in sentence and equality before the law.  The principle of the separation of powers cannot 

require that consistency in sentencing and equality before the law be sacrificed when the 

purpose is legitimate.   
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As implied in Mistretta (supra, par 42), separation of powers is not predicated upon a 

“silo-approach”.  The nature of the limitation is nothing peculiar in the context of 

efficient government. 

 

 

F2.4 THE RELATION BETWEEN THE LIMITATION AND ITS PURPOSE 

  

108. It must be shown that the limitation serves the purpose that it seeks to serve.  It must 

achieve what it seeks to achieve.  This is akin to the Canadian test of rational connection. 

 The relationship between the limitation and the purpose must be one of proportionality.  

The limitation must commensurate with the purpose, which then entails considering 

whether the measure is overbroad. 

 

Director of Public Prosecutions : Cape of Good Hope v Bathgate 2000 (1) SACR 

105 (CPD) at par 106 

 

Case and Another v Minister of Safety and Security and Others; Curtis v Minister 

of Safety and Security and Others 1996 (3) SA 617 (CC) at par 48 

 

109. Considering the restraints within which section 51 is to be applied, the fact that it does 

not neutralise but only narrows the sentencing discretion for a legitimate purpose, it is 

submitted that the provision is not overbroad or disproportional.  Had the measure 

applied to less serious offences, an argument that it had gone too far may have been 

sustainable. 

 

 

 

 

110. It is submitted that section 51 of the Act indeed serves the objectives of the legislature as 

set out in section F2.2 supra. 
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F2.5 LESS RESTRICTIVE MEANS TO ACHIEVE THE PURPOSE 

 

111. This entails an enquiry into whether the purpose(s) of the legislation could be served by 

other mechanisms that do not compromise fundamental rights. 

 

Cf De Lille and Another v Speaker of the National Assembly 1998 (7) BCLR 916 

(C) at par 39 

 

Mistry v Interim National Medical and Dental Council of South Africa and 

Others  1998 (7) BCLR 880 (CC) at par 21 

 

112. The court a quo, with reference to S v Makwanyana supra at par 443 F - H, indicated that 

“the greatest deterrent to crime is the likelihood that offenders will be apprehended, 

convicted and punished”. 

 

This is of course, not at issue.  But, with respect, this trio of aims is not separable.  Nor is 

sight to be lost of the fact that the court is involved in establishing that very likelihood : 

the Defendant was apprehended; he has been convicted; he is now to be punished for 

very serious crimes. 

 

It is submitted that section 51 of the Act indeed aims at serving precisely one of these 

aims, being the proper punishment of offenders. 

 

 

113. The absence of any other mechanisms referred to by the Court a quo is glaring and is 

indicative of the fact that there are no other procedures which will achieve the objectives 

that is aimed at. 

 

114. It is implicitly conceded by Smuts A J that South African sentencing practice has not 

been satisfactorily rigorous.  Davis J’s reference to further research on the subject of 

sentencing (as per Judgement p 29) can never enable the government to take timely 
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measures in the public interest (vide par 31 supra). 

 

115. Given the serious and pressing concern to be addressed, it is submitted that there are no 

less restrictive means to achieve the legislative purpose. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

G.  CONCLUSION  

 

116. It is accordingly submitted that this Honourable Court should refuse to confirm the 

finding and order of the Court a quo.   

 

 

 

 

J A van S d’Oliveira S C      T Matzke 
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