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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
         
        Case No. CCT/ 
 
In the matter between:- 
 
FIRST NATIONAL BANK OF SA LTD 
t/a WESBANK             Applicant for Leave 
to Appeal 
 
and 
 
THE COMMISSIONER FOR THE SOUTH 
   AFRICAN REVENUE SERVICE       First Respondent 
 
THE MINISTER OF FINANCE             Second Respondent 
(Cape High Court Case No. 825/99) 
 
 
Case No. CCT/ 
 
In the matter between: 
 
FIRST NATIONAL BANK OF SA LTD 
t/a WESBANK             Applicant for Leave 
to Appeal 
 
and 
 
THE MINISTER OF FINANCE               Respondent 
 ( Cape High Court Case No. 9101/94) 

AFFIDAVIT 
   

 

I, the undersigned, 

 

SHARON VAN NIEKERK 

 

do hereby make oath and say that:- 

 

1. I am the legal manager of the Cape Town branch of the Applicant and the 
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deponent to the Applicant’s earlier affidavits in the first of the matters referred 

to above. 

2. I am duly authorised to depose to this affidavit and bring this application on the 

Applicant’s behalf.  The facts to which I depose are true and, unless otherwise 

stated, within my knowledge and belief.  Where I make legal submissions I do 

so on the advice of the Applicant’s legal representatives, which I believe to be 

correct. 

 

THE PARTIES 

 

3. At the time when the proceedings in both of the above-mentioned matters 

were instituted in the Cape of Good Hope Provincial Division of the High Court 

of South Africa (hereinafter “the Cape High Court”) the Applicant, a company 

duly registered and incorporated in accordance with the Laws of the Republic 

of South Africa under registration number 05/01225/06, duly registered as a 

Bank in terms of the Bank Act 94 of 1990, with its principal place of business 

at Bank City, First Place, Johannesburg, was named the FIRST NATIONAL 

BANK OF SOUTH AFRICA LIMITED trading as WESBANK.  In the interim 

the Applicant has since been renamed FIRSTRAND LIMITED.  The Applicant 

still has a division which trades as WESBANK and all of the other particulars 

set out above have remained the same.  For the sake of consistency, in this 

application for leave to appeal the Applicant has been cited by its former 

name. 

 

4. The First Respondent in the first of the matters referred to above (Cape High 

Court Case No. 825/99) is the COMMISSIONER FOR THE SOUTH 
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AFRICAN REVENUE SERVICE, in his capacity as such, of care of the State 

Attorney, 22 Long Street, Cape Town (an address at which the First 

Respondent has agreed to accept service of all documents in these 

proceedings).  First Respondent is the official charged with the administration 

of the Customs and Excise Act, No. 91 of 1964, as amended, (“the Customs 

and Excise Act”). 

 

5. The Second Respondent in the first of the matters referred to above and the 

Respondent in the second of the matters referred to above (Cape High Court 

Case No. 9101/94) is the MINISTER OF FINANCE (“the Minister”), in his 

capacity as such, of care of the State Attorney, 22 Long Street, Cape Town 

(an address at which the Minister has agreed to accept service of all 

documents in these proceedings).  The Minister is cited as a respondent 

because he is the Minister responsible for the administration of the Customs 

and Excise Act. 

 

THE NATURE OF THIS APPLICATION 

 

6. The two matters referred to above were consolidated for hearing in the Cape 

High Court. 

 

7. This is an application in terms of rule 18(7) of the Rules of this Court (“the 

Rules”) for leave to appeal directly to this Court against paragraphs 1 and 2(a) 

and (c) of the order of the Cape High Court in case numbers 825/99 and 

9101/94 dated Friday 2nd March 2001 and the parts of the judgment of the 

High Court handed down on that date relevant to those paragraphs (“the 

Judgment”).  A copy of the Judgment is annexed hereto marked “SVN1”. 

 

8. The case concerns the constitutionality of section 114 of the Customs and 
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Excise Act.  As is apparent from the Judgment, the application was dismissed 

with costs. 

 

THE CERTIFICATE IN TERMS OF RULE 18(2) OF THE RULES 

 

9. On 14 March 2001 the Applicant applied for a certificate in terms of rule 18(2) 

of the Rules.  A copy of that application is annexed hereto marked “SVN2”. 

 

10. On 29 March 2001 the Respondents delivered an answering affidavit in the 

application for a certificate in terms of rule 18(2), a copy of which is annexed 

hereto marked “SVN3”. 

 

11. On 4 April 2001 the Applicant delivered a replying affidavit in the application 

for a certificate in terms of rule 18(2), a copy of which is annexed hereto 

marked “SVN4”. 

 

12. On 24 April 2001 His Lordship Mr Justice Conradie heard the application for 

the certificate in terms of rule 18(2), delivered an ex tempore judgment and 

granted an order in terms of paragraphs 1, 2, 3 and 5 of the notice of 

application.  A copy of the judgment and the original of the Court’s order 

(which includes a positive certificate) are annexed hereto marked “SVN5” and 

“SVN6”. 

 

THE “MERITS” 

 

13. For the reasons given in paragraphs 8 to 25 of my affidavits in the application 

for a certificate in terms of rule 18(2) (annexure “SVN2” and “SVN4”, it is 

submitted that leave to appeal directly to this Court should be granted. 
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CONCLUSION 

 

14. In the light of the circumstances set out above, I respectfully pray that this 

Court grant the relief set out in the notice of motion to which this affidavit is 

attached. 

 

¼¼¼¼¼¼¼¼¼¼¼¼.. 

SHARON  VAN  NIEKERK 
 
I certify that:- 
 
1. The deponent has acknowledged that:- 
1.1  she knows and understands the contents of this declaration; 
1.2  she has no objection to taking the prescribed oath; 
1.3  she considers the prescribed oath to be binding on her conscience. 
 
2. The deponent thereafter uttered the words: "I swear that the contents of this 

declaration are true, so help me God". 
 
The deponent signed this declaration in my presence at the address set out hereunder 

on this          day of APRIL 2001. 
 

………………………………….. 
COMMISSIONER OF OATHS 


