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INTRODUCTION 

 

1. Under case number 9101/94, Appellant (there as Applicant) approached the Cape 

Provincial Division for an order declaring the provisions of Section 114 of the 

Customs and Excise Act to be unconstitutional.  The matter concerned an excise 

debtor known as REPUBLIC SHOES (1984) (PTY) LTD1 and became referred to in 

the court a quo as the “Republic Shoes matter”. 

 

2. Under circumstances dealt with below, a further application was launched by 

Appellant (there as Applicant) under case number 825/99 in the Cape Provincial 

Division for a similar order. The matter concerned two excise debtors known as 

LAURAY MANUFACTURERS C.C and AIRPARK HALAAL COLD STORAGE C.C.2 

and became referred to in the court a quo as the “Lauray-Airpark case”.  

 

3. In the final analysis, the Republic Shoes matter survived only insofar as an issue 

of costs is concerned.  These heads of argument are filed in respect of that costs 

issue only. 

 

                                                 
1  Volume 2A, page 6. 
2  See the judgment of the Court a quo at page 10. 
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EVENTS RELEVANT TO THE QUESTION OF COSTS. 

 

4. Applicant is a financial institution which is in the business, inter alia, of entering 

into credit agreements (either lease or instalment sale) in respect of motor 

vehicles.  It does so upon the basis of a reservation of ownership clause, retaining 

ownership of the vehicles until paid in full. 

 

5. Acting in reliance upon the powers conferred by Section 114 of the Customs and 

Excise Act [“S114”] the State seized three vehicles owned3 by Appellant. In the 

absence of an undertaking that the vehicles would not be sold,4 Appellants 

brought the Republic Shoes application. 

 

6. It was clear from the outset that Appellant was desirous of obtaining a decision 

on the substance of the matter, namely the constitutionality of the provisions of 

S114.  

 

7. The matter developed consonant with a hearing on the substance of the matter. 

 

7.1 The application in the Republic Shoes matter was brought by way of notice of 

motion issued on 2 August 1994.   

         

7.2 Answering affidavits were filed 8 months later.  These affidavits unequivocally 

engage the application substantially: 

                                                 
3  The allegations of ownership are made at volume 2A, page 6.  The admission of ownership is made at 2A 

page 97, paragraph 29.  
4  The relevant letter appears at 2A, page 63. 
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7.2.1 Respondent had not only researched comparative legislative provisions in other 

countries, but had obtained affidavits from deponents deposing to the situation in 

other countries, and duly translated same where appropriate.  

 

7.2.2 Significantly absent was any suggestion that the matter was not appropriate for a 

hearing on the substantial issue. 

  

7.3 The principal replying affidavit was deposed to 18 months thereafter, and filed 

even later.  Mr Stephan records the reason for the late signature as being that 

Appellant’s attorneys of record “…caused to be researched the situation in 

other democratic jurisdictions, and to this end were permitted a lengthy period 

of time by Respondent…”5.   

         

        It was common cause during the argument in the court a quo that the costs of the 

international research on both sides was extremely high. 

 

8. The matter appeared to be headed for a hearing on the point of substance.  In the 

interim, however, the State again used the machinery provided for by S114, and 

seized further vehicles.  The attitude to the fate of these vehicles varied: 

 

8.1 Appellant’s attorney suggested that the vehicle not be sold, pending the outcome 

of proceedings in the Republic Shoes matter;6

         

 
5  Volume 2B, page 239, paragraph 22.3 
6  Correspondence in which this suggestion is made appears at 1A, pages 46 through to 54; 
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8.2 The State’s attitude to these vehicles was that they would be sold in terms of 

S114.7

 

9. In consequence, and in January 1999, the Lauray–Airpark application was 

launched.  The development of the matters hereafter was that: 

 

9.1 During April 1999, the principal deponent to the Respondent’s answering 

affidavit: 

         

9.1.1 Deposed to an answering affidavit in the Lauray-Airpark matter.  In this 

affidavit: 

 

9.1.1.1 The point was taken in limine that one of the vehicles in the Lauray-Airpark 

matter was detained on 16 February 1996, a date prior to the coming into force 

of the 1996 constitution”8

 

9.1.1.2 The relevant portions of the answering affidavit in the Republic Shoes matter – 

those portions dealing with the comparative international situation – were 

incorporated by reference.9

 

9.1.2 Deposed to a supplementary affidavit in the Republic Shoes matter, introducing 

a similar argument for the first time in this application, in reliance upon the fact 

that all vehicles were seized prior to the advent of the interim Constitution.10

 
7  See 1A page 16 paragraph 21 as read with the admission at 1A page 71 paragraph 30. 
8  See volume 1A, page 60. 
9  1A, page 65, paragraph 14. 
10  The affidavit commences at 1B page 269, with the introduction as a point in limine at page 271. 
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9.2 In the principal replying affidavit in the Lauray-Airpark matter, van Niekerk11 

voiced herself averse to the selective incorporation of a portion of the record in 

the Republic Shoes matter, and incorporated the entire application by 

reference.12

 

10. On 26 August 1999 – the date upon which the matter was enrolled for hearing – a 

consolidation of the two matters was effected, and the application (as 

consolidated) postponed. 

 

11. The relief sought in the Republic Shoes matter became irrelevant, save as related 

to: 

 
11.1 The proceeds of the sale of the vehicles, which was paid to Respondent; 
         
11.2 The costs, principally the costs of the international research. 

 

THE APPEAL ON COSTS 

 

12. The matter was heard before the Honourable Mr Justice Conradie in the court a 

quo. Submissions similar to those in paragraph 17 below were advanced to His 

Lordship, relating to the appropriate order of costs in the Republic Shoes matter, 

should Appellant enjoy success in the Lauray-Airpark matter. 

 

13. His Lordship dismissed the application for relief on the substantive point of the 
                                                 
11  The affidavit commences at 1B page 123. 
12  1B, page 129. 
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constitutionality of S114.  In the circumstances, he directed that the costs of the 

Republic Shoes matter be borne by Appellant, finding it not necessary to deal 

with the submissions dealing with the costs order which should be made in the 

event of success by Appellant.13

 

14. In the application to the court a quo for leave to appeal, a limited appeal was 

launched against the costs order in the Republic Shoes matter, where the 

deponent stated that – if Appellant enjoyed substantive success in the Lauray-

Airpark matter – it wished to remit the costs in the Republic Shoes matter back to 

the court a quo for consideration afresh.14  The motivation for not asking the 

above Honourable Court to deal with the matter is that – while it is allied to the 

issue of substance - it is difficult to describe it (of itself) as being a constitutional 

matter of substance.  It was felt that the court a quo was the more appropriate 

court to deal with the costs issue. 

 

15. In handing down judgment on the application for leave to appeal, the court a quo 

granted leave to appeal on this issue, and His Lordship remarked en passant that 

he considered that the above Honourable Court may conveniently consider this 

issue as an ancillary issue arising from the main issue.15

 

SUBMISSIONS AS TO COSTS 

 

16. Should Appellant enjoy success in the above Honourable Court, Appellant 

                                                 
13  That portion of the judgment dealing with this is found at page 50. 
14  See page 60, paragraph 3.2. 
15  Page 84. 
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submits primarily that the question of costs should be remitted to the court a quo 

for its reconsideration. 

 

17. In the alternative, and should the above Honourable Court deem it appropriate to 

entertain the question of costs as an ancillary issue, and thereby bring to finality 

the litigation between the parties, Appellant makes the following submissions: 

 

17.1 Any research performed by either party to the dispute in the Republic Shoes 

matter stood them in good stead for the hearing of the issues raised in the 

Lauray-Airpark matter.  The research on the point of substance had to be done, 

had only to be done once, and is not wasted. 

         

17.2 Secondly, the timing of the point in limine in the Republic Shoes matter is 

important.  It appears that the relevance of the point was not apparent to anyone 

involved at an early stage.  It appears that it was only when the necessity to 

answer to the allegations in the Lauray-Airpark  matter arose that the realisation 

dawned that the point had relevance for the Republic Shoes matter as well.  Had 

it been otherwise, it is clear that there would have been no persistence on the 

part of Applicant with the Republic Shoes matter.  One way or another, had the 

point been raised in opposition in 1995, substantial costs would have been 

avoided in the Republic Shoes matter.  It is entirely likely that the matter would 

not have been persisted with, but another test case chosen.  (En passant, the 

substantial costs would have been incurred, but in  a different case). 

 

17.3 It is submitted that one thing is clear:  If Appellant enjoys overall success in its 

attack on S114, to mulct Applicant with the costs in the Republic Shoes matter 
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would be unjust. The costs – if granted simpliciter – would include the costs of 

international research, which constitute a large portion of the overall costs.  

These costs were in any event usefully incurred for the Lauray-Airpark matter. 

         

17.4 It is submitted that the order regarding these costs should be the following: 

 

17.4.1 If Appellant is successful on the point of substance, Respondent should pay 

Appellant’s costs arising from research into and consideration of the 

comparative international situation, as though these costs were incurred in the 

Lauray-Airpark matter; 

 

alternatively  

 

17.4.2 Any costs order made in Republic Shoes made in Respondent’s favour should 

exclude the costs of international research.  This, it is submitted, comes closer to 

achieving justice than an award of costs against Appellant simpliciter.   

 
 
  

       S.C. KIRK-COHEN 
                                

       Appellant’s Counsel 
                              12-Jan-06 
                              Ref: mofi#hd4#fie 

 


