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Introduction

1. This direct appeal in terms of section 167(6)(b) of the Constitution of the Republic of 

South Africa, 1996 (“the new Constitution”) concerns the constitutionality of section 

114 of the Customs and Excise Act, 91 of 1964 (“section 114” and “the Act”).1

2. The Appellant, Wesbank, is a financial institution which sells and leases movables2 

(including motor vehicles3).  The First Respondent is the Commissioner for the South 

African Revenue Service  (“the Commissioner”).  The Second Respondent is the 

Minister of Finance, under whose aegis the Act falls. 

3. The Appellant appeals against the judgment of His Lordship Mr Justice Conradie and 

paragraphs 1 and 2(a) and (c) of the order made by him on Friday 2nd March 2001 in 

Cape High Court Case Nos. 825/99 and 9101/94, as corrected on Thursday 26th April 

2001 (“the Judgment”).4

4. These written submissions relate only to Cape High Court Case No. 825/99, the 

hearing of which was consolidated a quo with that of Cape High Court Case No. 

9101/94, a similar matter involving essentially the same parties and relating to certain 

vehicles leased by the Appellant to Republic Shoes (1984) (Pty) Ltd (“the Republic 

                                                 
1 Unless otherwise stated all reference to statutory provisions are to provisions in the Customs Act. 
2 Van Niekerk Founding Affidavit 24: 1a: 17 (the first digit refers to the paragraph number, the 
second to the volume of the record and the third to the page in the record). 
3 Motor vehicles are “goods in respect of which an excise duty or fuel levy is prescribed” and, hence, 
are subject to a lien in terms of section 114(1)(a) of the Customs Act. 
4 The Appellant does not appeal against paragraph 2(b) of the Order, which relates to the costs of the 
postponed hearing on 22 February 2000. 
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Shoes matter”).  The Appellant will deliver separate written submissions in the 

Republic Shoes matter, in which the only issue to be determined relates to costs.5

5. The main relief sought by the Appellant in the Cape High Court was a declarator that 

section 114 is unconstitutional and invalid.  In the notice of motion the Appellant 

also applied for an interim interdict restraining the Commissioner from disposing of 

three vehicles attached by him in terms of section 114 pending the final 

determination of this matter.  For the reason given in paragraph 16 below, the 

Appellant does not persist with the prayer for interim relief. 

6. These heads of argument are structured as follows.  First, we summarize the salient 

facts.  Thereafter, we set out the scheme of section 114 and explain its role in the Act. 

 Next we deal with two preliminary issues flowing from the objective approach to 

questions of constitutionality adopted by this Court, namely whether the Chapter on 

Fundamental Rights in the Constitution of the Republic of South Africa Act, 200 of 

1993 (“the interim Constitution”), applies in this matter, and whether the Appellant 

has standing to rely on the infringement by section 114 of the constitutional rights of 

others.  Thereafter we explain the Applicant’s constitutional attacks on section 114.  

In the last two sections we deal with the Respondents’ justification of the provision 

and with the appropriate order. 

 
5 The reasons for this are set out in the Judgment p. 2. 
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The facts 

7. The three vehicles in question in this matter are: 

7.1 a Volkswagen Jetta Cli, registration number CA766 949, purchased by the Appellant 

from Barons (a division of Barlow Motor Investments Limited) for R96 245,96 and 

leased by the Appellant to Lauray Manufacturers CC (“Lauray”) on 21 November 

1994;6

7.2 a Volkswagen Golf Cti, registration number CA853 180, purchased by the Appellant 

from Barons for R54 508,36 and leased by the Appellant to Airpark Halaal Cold 

Storage CC (“Airpark”) on 30 November 1995;7 and 

7.3 a Mercedes Benz E220, registration number CA852 440, purchased by Appellant 

from Orbit Motors (Pty) Ltd for R137 789,99 and sold on instalments to Airpark on 3 

January 1996.8

8. In August 1995 the Commissioner demanded that Lauray pay customs duties, 

forfeiture and penalties in the sum of approximately R4,2 million.9

                                                 
6 Van Niekerk Founding Affidavit 4: 1a: 7-8. 
7 Van Niekerk Founding Affidavit 5: 1a: 9-10, read with annexures “SVN4” and “SVN5”: 1a: 35 
and 36. 
8 Van Niekerk Founding Affidavit 6: 1a: 10-11. 
9 Strydom affidavit 2: 1a: 78. 
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9. On 2 March 1997 the Commissioner demanded that Airpark pay customs duties and 

penalties in the sum of approximately R640 000.10

10. The Commissioner attached and established a lien over the vehicles in terms of 

section 114 of the Act on the following dates: 

10.1 the Volkswagen Jetta: 16 February 1996;11 and 

10.2 the Volkswagen Golf and the Mercedes Benz: 7 April 1997.12

11. Lauray was provisionally liquidated on 17 November 1997,13 and on 18 December 

1997 the liquidator cancelled the lease agreement with the Appellant.14

12. Airpark has not been liquidated.15

13. The Volkswagen Golf and the Mercedes Benz have been stored in the State 

Warehouse, Cape Town, since 26 March 1998.16  The Jetta has been stored there 

 
10 Strydom affidavit 17: 1a: 82. 
11 Strydom Affidavit 5 and 6: 1a: 79; annexure “HS3”: 1a: 94. 
12 Strydom Affidavit 19: 1a: 82; annexures “HS12” and “HS13”: 1a: 112-3. 
13 Strydom Affidavit 7: 1a: 79. 
14 Crook Affidavit 2: 1a: 144-5. 
15 Strydom Affidavit 27: 1a: 84. 
16 Strydom Affidavit 23: 1a: 83; annexure “HS15”: 1a: 116. 
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since 27 March 1998.17

14. The Commissioner has stated that he intends selling the vehicles to satisfy the unpaid 

customs duty, value added tax, penalties and, in Lauray’s case only, payments in lieu 

of forfeiture, which are due and payable by Lauray and Airpark in terms of the Act.18

15. In the run-up to these proceedings, given that the vehicles would depreciate while 

held in the State Warehouse, the Appellant proposed that the Commissioner sell 

them, hold the proceeds in an interest bearing “trust account” pending the 

finalization of the Republic Shoes matter19 and pay the Appellant the proceeds if the 

Appellant was successful in the Republic Shoes matter.20  The Commissioner 

rejected this proposal for three reasons.  Firstly, the present case “was principally 

concerned with an alleged breach of certain rights contained in the 1996 

Constitution, whereas the Republic Shoes matter focuses on an alleged breach of 

rights under a different Constitution”, i.e. the interim Constitution.21  Secondly, the 

Appellant had not demonstrated that it would not be possible to recover “some or all 

of the amounts owed to it by Lauray (in liquidation) or Airpark”.22  Thirdly, the 

Commissioner “is in either event clearly well able to afford to make such payment as 

may prove to be necessary and no order preserving the proceeds of the sale … is 

 
17 Strydom Affidavit 10: 1a: 80; annexure “HS6”: 1a: 97. 
18 Strydom Affidavit 2, 12, 16-7 and 26: 1a: 78, 80, 81-2 and 84. 
19 Van Niekerk Founding Affidavit 15, 17 and 18: 1a: 15; annexures “SVN11”, “SVN13”, “SVN14” 
and “SVN15”: 1a: 46, 48, 50 and 51. 
20 Booysen Affidavit 31: 1a: 71. 
21 Idem. 
22 Booysen Affidavit 33.1: 1a: 72. 
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necessary or required”.23

16. In the light of the statement that the Commissioner will make the necessary payment 

should the Appellant succeed in these proceedings, the Appellant did not persist with 

the prayer for interim relief in the notice of motion.24

 
23 Booysen Affidavit 34: 1a: 73. 
24 Notice of Motion 1: 1a: 1-2. 
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The scheme of section 114 of the Act 

17. Section 114 was amended on 1 October 1997 by section 34(1) of the South African 

Revenue Service Act, 34 of 1997, read with schedule 3 thereof,25 and on 24 

November 1999 by section 71 of the Revenue Laws Amendment Act, 53 of 1999.26  

These amendments must be disregarded because the liens in question were 

established on 16 February 1996 and 7 April 1997, i.e. before the commencement of 

the amending provisions. 

18. Prior to those amendments section 114 read as follows: 

       “(1)(a)(i) The correct amount of duty for which any person is liable in respect of any goods 
imported into or exported from the Republic or any goods manufactured in the Republic shall from 
the date on which liability for such duty commences; and 

        (ii) any interest payable under this Act and any fine, penalty or forfeiture incurred under this 
Act shall, from the time when it should have been paid, 

                                                 
25 Which substituted the word Commissioner” for “Office” wherever it occurs in subsection (1). 
26 Which amended section 114(1)(b) (by adding the proviso), amended section 114(2) (by 
renumbering subsection (2) as subsection (2)(a) and adding to the proviso in that subsection the 
words beginning “which conditions shall include”, and by adding the new subsection 2(b)) and 
amended section 114(2A) (by adding at the beginning the words “Except with the permission of the 
Commissioner”). 
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    constitute a debt to the State by the person concerned, and any goods in a customs and excise 
warehouse or in the custody of the Office (including goods in a rebate store-room) and belonging to 
that person, and any goods afterwards imported or exported by the person by whom the debt is due, 
and any imported goods in the possession or under the control of such person or on any premises in 
the possession or under the control of such person, and any goods in respect of which an excise duty 
or fuel levy is prescribed (whether or not such duty or levy has been paid) and any materials for the 
manufacture of such goods in the possession or under the control of such person or on any premises 
in the possession or under the control of such person and any vehicles, machinery, plant or 
equipment in the possession or under the control of such person in which fuel in respect of which 
any duty or levy is prescribed (whether or not such duty or levy has been paid), is used, transported 
or stored, may be detained in accordance with the provisions of subsection (2) and shall be subject 
to a lien until such debt is paid. 

   (aA) Any plant and stills for the manufacture of any goods in respect of which an excise duty or 
fuel levy is prescribed which are in the possession or under the control of such person or on 
any premises in the possession or under the control of such person shall be subject to a lien 
from the time when the liability for the duty of levy payable as contemplated in paragraph 
(a) in respect of any goods so manufactured commences until the debt in question is paid, 
as if such plants and still are detained in accordance with the provisions of subsection (2): 
Provided that the Commissioner may allow any such plant or still to be used under such 
conditions as he may impose in each case. 

   (aB) Any capital goods in respect of which any surcharge has been withdrawn in terms of any 
permit issued by the Director-General: Trade and Industry shall be subject to a lien as 
security for the surcharge so withdrawn until the conditions specified in such permit have 
been complied with to the satisfaction of the said Director-General, as if such goods are 
detained in accordance with the provisions of subsection (2) unless other security is 
furnished to the satisfaction of the Commissioner. 

   (b) The claims of the State shall have priority over the claims of all persons upon anything subject 
to a lien contemplated in paragraph (a) or (aA) and may be enforced by sale or other 
proceedings if the debt is not paid within three months after the date on which it became 
due. 

   (c) Any refund of duty or a deposit or any other amount due to such person in respect of any 
matter whatsoever, may be set off against such debt. 

   (2) The Commissioner or any officer may detain anything referred to in subsection (1)(a) by 
sealing, marking, locking, fastening or otherwise securing or impounding it on the premises 
where it is found or by removing it to a place of security determined by the Commissioner: 
Provided that the Commissioner may allow any such thing to be used under such conditions 
as he may impose in each case. 
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   (2A) No person shall remove – 

(a) any plant or stills, subject to a lien in terms of subsection (1)(aA), from the place indicated 
by an officer; 

(b) anything detained under subsection (2) from the premises referred to in that subsection or 
from the place of security to which it may have been removed under that subsection. 

   (3) Any reference to goods in this section shall be deemed to include a reference to the container 
of such goods.” 

 

19. Section 114(1)(a) deals with the two types of debts to the State which may be 

secured and enforced by a lien and sale “in execution” in terms of sections 114(2) 

and (3), namely: 

19.1 “the correct amount of duty” (section 114(1)(a)(i)); and 

19.2 interest, fines, penalties and forfeitures (section 114(1)(a)(ii)). 

20. As to the debt described in section 114(1)(a)(i), namely the correct amount of duty: 
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20.1 The main duties in question are, currently,27 customs duty on imported goods;28 

excise duty on goods manufactured locally;29 and fuel levy on imported or locally 

manufactured goods.30  The fuel levy is additional to any customs duty or excise duty 

payable in respect of goods.  The Act also provides for the levying of anti-dumping, 

countervailing or safeguard duties on specific imported goods.31

20.2 Liability for duty on imported goods commences when goods are deemed to have 

been imported.32

20.3 A very wide range of persons is liable for duty on imported goods.33  These include 

the master or pilot of the ship or aircraft concerned, container and depot operators 

and the wide range of persons falling within the definition of “importer” in section 1 

of the Act (which includes import clearing agents). 

 
27 Schedule 1, part 4, to the Act, dealing with surcharge goods was withdrawn with effect from 1 
October 1995. 
28 Schedule 1, parts 1, 2A and 2B. 
29 Schedule 1, parts 2A and 2B. 
30 Schedule 1, part 5, in which a fuel levy is specified in respect of petrol, distillate fuel (e.g. gas oil 
and diesel oil) and mixtures of illuminating or heating kerosene with lubricity agents. 
31 Schedule 2. 
32 Section 44(1). 
33 See the list in H C Cronjé Customs and Excise Service (Butterworths 1998) 5-32 to 5-34. 
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20.4 Duty on all imported goods, excisable goods and fuel levy goods must be paid at the 

time when they are entered for home consumption.34  The same applies to anti-

dumping, countervailing or safeguard duties.35

20.5 The “correct amount of duty” referred to in section 114(1)(a)(i) is the amount of 

duty payable when goods are classified under the correct tariff heading and the value, 

quantity or volume of the goods is correctly determined.  The Commissioner may, 

however, determine the tariff heading,36 customs value37 and value for excise duty 

purposes,38 in which event, “subject to appeal to the court”, the determination is 

deemed to be correct for the purposes of the Act, and any amount due in terms of the 

determination shall remain payable so long as the determination is in force.39

20.6 The words “subject to appeal to the court” do not therefore suspend the obligation to 

pay pending the outcome of any appeal or during the one year period in which 

appeals must be brought.40  Those words mean that a determination may be reversed 

on appeal by the court.  The Act expressly states that any amount due in terms of the 

determination remains payable so long as the determination is in force. 

 
34 Section 47(1). 
35 Section 55(1). 
36 Section 47(9). 
37 Section 65(4) to (6). 
38 Section 69(3), read with schedule 1, part 2B of which deals with ad valorem excise duties. 
39 Sections 47(9)(b), 65(4)(a) and (c) and 69(3). 
40 Cf. sections 47(9)(f), 65(6)(b) and 69(5)(b). 
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20.7 Further proof that an appeal does not suspend the obligation to pay is to be found in 

section 114(1)(c), which provides that a debt to the State in terms of section 

114(1)(a) may be set off against any amount due to the debtor by the State.  Set off 

only operates when two parties are mutually indebted to one another and both debts 

are legally payable and are liquidated.41

20.8 The principle of the Act is, therefore, “pay now argue later”. 

21. As to the debt referred to in section 114(1)(a)(ii), namely interest, fines, penalties and 

forfeitures: 

21.1 Section 105 provides for the payment of interest on outstanding amounts payable in 

terms of the Act, other than penalties and forfeitures.  The Commissioner determines 

the date from which and the period during which interest is payable,42 as well as the 

rate of interest – currently 15%.43  The Commissioner may remit interest.44  There is 

no appeal against the Commissioner’s decisions in terms of section 105.45

21.2 Sections 78(2) and (3), 79, 80(1), 81, 82, 83, 84(1), 85 and 86 provide for the 

imposition of fines upon conviction of offences. 

                                                 
41 Schnehage en ’n ander v Bezuidenhout 1977 (1) SA 362 (O) at 365 in fin. 
42 Section 105(a). 
43 Section 105(b), read with rule 105.01. 
44 Section 105(c)(i). 
45 Compare, in addition to the appeals to the court provided by sections 47(9), 65(4) and 69(3), the 
appeals to the Minister of Finance provided in sections 41(4)(c), 60(2) and 91(2). 
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21.3 Section 88(2)(a)(i) empowers the Commissioner to demand payments in lieu of 

forfeiture, which if not paid within 14 days may be recovered as if they were 

forfeitures incurred under the Act.46  Hence the reference to “forfeiture” in section 

114(1)(a)(ii).  Payments in lieu of forfeiture may be demanded in terms of section 

88(2)(a)(i) where the person concerned has committed an offence in relation to the 

goods rendering the goods liable to forfeiture47 or where the person concerned dealt 

with the goods contrary to the provisions of the Act.  Thus mere dealing with the 

goods contrary to the provisions of the Act, as opposed to committing an offence in 

terms of the Act,48 is sufficient to found a demand by the Commissioner.  There is no 

appeal against the decision of the Commissioner to impose a payment in lieu of 

forfeiture, although section 93 empowers the Commissioner to remit “penalties”.  

This term may include payments in lieu of forfeiture, although it might be limited to 

the forfeiture of a deposit “by way of a penalty” in terms of section 91(1)(a).  The 

Act does not expressly provide for any other “penalties”, as distinct from fines and 

payments in lieu of forfeiture.49

22. There is no threshold or minimum debt size before the provisions of section 114 can 

be invoked. 

23. The classes of goods50 subject to discretionary lien are, for the most part, separated 

by commas in section 114(1)(a), as follows: 

                                                 
46 Section 88(2)(b). 
47 See sections 83 to 86; see also section 87(1). 
48 For which, it is submitted, dolus or culpa are required; cf. section 83(a). 
49 Compare the heading of chapter XI, namely “Penal Provisions” 
50 Section 114(3) provides that goods include its “container”, i.e. its wrapping or outer cover; cf. the 
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• Class 1: “any goods in a customs and excise warehouse or in the custody of the 

Commissioner (including goods in a rebate store-room) and belonging to that 

person”;51

 

• Class 2: “any goods afterwards imported or exported by the person by whom the 

debt is due”; 

 

• Class 3: “any imported goods in the possession or under the control of such person 

or on any premises in the possession or under the control of such person”;52

 

• Class 4: “any goods in respect of which an excise duty or fuel levy is prescribed 

(whether or not such duty or levy has been paid) and any materials for the 

manufacture of such goods in the possession or under the control of such person or 

on any premises in the possession or under the control of such person”;53 and 

 

• Class 5: “any vehicles, machinery, plant or equipment in the possession or under the 

control of such person in which fuel in respect of which any duty or levy is 

prescribed (whether or not such duty or levy has been paid), is used, transported or 

stored”.54

                                                                                                                                                                             
definition of “package” in section 1(1). 
51 Emphasis added.  The “person” referred to is the person by whom the debt to the State is due. 
52 Emphasis added.  The Court a quo held in the fourth paragraph on page 25 of the Judgment, 
incorrectly it is submitted, that the third class of goods is limited to goods imported before the 
customs debt arose. 
53 Emphasis added. 
54 Emphasis added. 
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24. The motor cars attached in the present case fall into Class 5 because they are 

“vehicles”55 and, as explained, petrol and distillate fuel are subject to customs and 

excise duty, as the case may be, and to fuel levy, as prescribed in Parts 1, 2 and 5 of 

Schedule 1 to the Act. 

25. There can be no doubt that section 114 authorizes the attachment and sale of the 

goods of third parties, i.e. persons who do not owe the debt to the State.56

26. Only the first class of goods is limited to goods “belonging to” the customs debtor.  

In this respect section 114 may be contrasted with the protection afforded innocent 

owners and possessors in section 87(2)(a), prior to its amendment by section 66(3)(b) 

of Revenue Laws Amendment Act, 53 of 1999. 

 
55 As defined in section 1(1). 
56 See Secretary for Customs and Excise v Millman NO 1975 (3) SA 544 (A) at 550A-B, Rand Bank 
Ltd v Government of the Republic of South Africa 1975 (3) SA 726 (A) at 731D-732E and Minister 
of Finance and others v Ramos 1998 (4) 1096 SA (C) at 1100F-G.  The fact that section 114(1)(a) 
applies to goods owned by someone other than the customs debtor has now been placed beyond 
doubt by the proviso to section 114(1)(b) which was inserted by section 71(a) of the Revenue Laws 
Amendment Act, 53 of 1999. 
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27. The second class of goods is not qualified in any way.  These goods must merely be 

imported or exported by the person by whom the debt is due.  They need not have 

belonged to the debtor when imported or exported (in section 1(1) “importer” and 

“exporter” are widely defined).  When found, the goods need not be in the 

possession or under the control of the person by whom the debt is due or be on 

premises in the possession or under the control of that person.  For example, a shirt 

imported by a wholesaler under a tariff heading which the Commissioner regards as 

wrong, sold to a retailer and onsold to a member of the public may be attached in the 

hands (or on the back) of the latter.  What is more, it is irrelevant that the correct duty 

or levy has been paid in respect of goods falling within the second class.  To extend 

the example, duty paid furniture imported by the wholesaler may be detained in the 

hands of a bone fide “downstream” purchaser. 
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28. The third, fourth and fifth classes apply to goods found in the possession or under the 

control of the debtor, irrespective of whom the owner is.57  Thus if someone lends his 

or her imported watch to a person by whom a debt is due, the Commissioner may 

attach it even if the watch was duly entered for home consumption against payment 

of the correct duty (third class).  Or the Commissioner may attach a wine bottling 

machine which has been stolen from a wine manufacturer by a person by whom a 

debt is due (fourth class).  The Commissioner may also attach a kerosene heater or 

kerosene stove left for safekeeping overnight with a person by whom a debt is due; 

or a motor vehicle left with a customs debtor, whose is a garage owner, for servicing 

or repairs; or a motor vehicle rented for the day by a car hire company to a customs 

debtor; or, as in the present case, a motor vehicle leased or sold on instalments to a 

person by whom a debt is due (fifth class).  As in the case of the wine bottling 

machine, section 114 even applies to motor vehicles which have been stolen by a 

customs debtor.58

29. Finally, in this regard it should be noted that the third and fourth classes are not 

limited to goods found in the possession or under the control of the debtor, but also to 

goods which are on premises in the possession or under the control of that person.  

For example, the Commissioner may attach a Volvo, which is an imported motor car, 

belonging to the external auditor of the debtor and which is parked by the auditor on 

the debtor’s premises (third class). 
 

57 It appears from the fourth paragraph on page 27 of the Judgment, the first paragraph on page 26 
thereof and the second paragraph on page 38 that the Court a quo accepted the Commissioner’s 
categorization of the goods subject to section 114(1)(a), which was to the effect that the only 
affected owners who have no connection with the customs debtor are those whose property happens 
to be on premises under the control or in the possession of the customs debtor.  This categorization 
leaves out of account the second class of goods referred to above. 
58 Van Niekerk Replying Affidavit 16.7:1a::135-6. 
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30. Section 114(2) deals with the manner in which a section 114(1)(a) lien is established. 

 In terms of the proviso the Commissioner may permit the use of goods which are 

subject to a lien.59

31. Section 114(2A)60 prohibits the removal of goods subject to a lien. 

32. Sections 114(1)(aA) and (aB), which are not relevant to the present matter, provide 

for automatic liens on plants and stills for the manufacture of goods in respect of 

which an excise duty or fuel levy is prescribed and on capital goods in respect of 

which a surcharge has been withdrawn in terms of a permit issued by the Director-

General: Trade and Industry.61  The lien operates “automatically” in the sense that no 

act of detention is required to establish it.  The automatic liens endure until the duty 

on the excisable goods or fuel levy goods manufactured by those plants and stills is 

paid,62 or until the conditions specified in the permit have been complied with.63

33. Section 114(1)(b) and (c) set out the three legal consequences of the attachment of 

goods in terms of section 114(1)(a) or the imposition of an automatic lien in terms of 

section 114(1)(aA) and (aB). 

                                                 
59 As explained in the notes to paragraph 17 above, in 1999 the proviso to section 114(2) was 
amended and a new paragraph (b) was added.  The amendment appears to be Parliament’s response 
to the decision in Minister of Finance and others v Ramos 1998 (4) SA 1096 (C). 
60 Which was also amended in 1999. 
61 As explained earlier there is currently no schedule dealing with surcharge goods. 
62 Section 114(1)(aA). 
63 Section 114(1)(aB). 
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33.1 First, in terms of section 114(1)(b) the claims of the State have priority over the 

claims of all other persons on goods which are subject to a lien.  The detention of 

goods in terms of section 114(1)(a) and (2) therefore peremptorily subordinates all 

prior real rights to the claims of the State.  This applies in particular to the rights of 

an owner, mortgagor or notarial bond holder to the proceeds of the sale of the goods. 

33.1.1 The Appellant will argue below that the priority of the State established by 

section 114(1)(b) upon the detention of goods in terms of section 114(1)(a) 

and (2) constitutes an expropriation without compensation of a right in 

property, namely the right to the proceeds of the sale of the goods. 

33.1.2 The Appellant will further argue that in the case of goods belonging to 

someone, other than the person liable to the State for the debt described in 

section 114(1)(a), who had nothing to do with the conduct giving rise to the 

debt and could not have prevented it (“a bona fide third party”), the 

uncompensated expropriation of that right in property cannot be justified in 

terms of the limitations clause in the interim Constitution. 
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33.2 Secondly, section 114(1)(b) provides that if the debt is not paid within three months 

after the date on which it became due the claims of the State may be enforced by sale 

or other proceedings.  It is to be noted that the three month period does not 

commence upon the detention of the goods in question.  Consequently, if by the time 

goods are detained more than three months have passed since the debt became due, 

the goods can immediately be sold in execution.  The net effect of this part of section 

114(1)(b), therefore, is that three months after a debt becomes due, the 

Commissioner may, without recourse to the courts or notice to the public or any 

affected parties, sell goods detained in terms of section 114(1)(a) and (2) in the 

manner he deems fit, in order to settle debts the amount of which he has determined, 

free of any burdens in the form of prior real rights to the proceeds of sale.64

33.2.1 As to enforcement by sale, the Appellant will argue below that section 

114(1)(b) authorizes an unconstitutional expropriation without any 

compensation of the property of innocent third parties. 

33.2.2 Further, it is clear from the juxtaposition in section 114(1)(b) of “sale” and 

“other proceedings” that the sale occurs at the instance of the Commissioner, 

without recourse to the courts.  The Appellant will argue that this form of 

parate executie unjustifiably infringes customs debtors’ and affected third 

parties’ right of access to courts.  They are not afforded a proper opportunity 

to contest the State’s claims prior to the sale and are denied judicial 

supervision of the process of execution. 

 
64 By contrast, at common law the purchaser at a parate executie sale takes the thing subject to its 
encumbrances (Cogmanskloof Besproeingsraad v Land- en Landboubank van Suid-Afrika en ’n 
ander 1990 (3) SA 126 (C) at 146F-G). 
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33.2.3 The “other proceedings” referred to in section 114(1)(b) include civil 

proceedings for an interdict and civil proceedings for judgment and sale in 

execution.65  Section 94, which is headed and deals with the recovery of 

penalties, but not, it seems, duties, provides that any penalty, fine or 

forfeiture incurred under the Act66 may be recovered either by civil action or 

upon criminal prosecution in any court of competent jurisdiction.  In the case 

of a criminal prosecution the court passing sentence may also make an order 

regarding any unpaid duty or charge and impose civil penalties or enforce 

forfeiture.67

33.3 Thirdly, as explained,68 section 114(1)(c) provides that a debt to the State in terms of 

section 114(1)(a) may be set off against any amount due to the debtor by the State. 

The objective approach to constitutionality 

34. The invalidity of a statute is determined by an objective enquiry.  A statute is either 

constitutionally valid or invalid to the extent of its inconsistency with the interim 

Constitution or the new Constitution, as the case may be. 

                                                 
65 Rand Bank Ltd, supra, at 732D. 
66 That is, the “debts” described in section 114(1)(a)(ii). 
67 It is not clear whether an order made in a criminal prosecution in terms of section 94(a) has the 
effect of a civil judgment, as is the case with orders made in terms of section 300 of the Criminal 
Procedure Act, 51 of 1977 (cf. S v Liberty Shipping and Forwarding (Pty) Ltd 1982 (4) SA 281 (D) 
at 283C). 
68 In paragraph 20.7 above. 
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35. It follows that when considering the constitutionality of an Act of Parliament which 

either pre-dates the commencement of the interim Constitution on 27 April 1994 or 

was enacted during the currency of the interim Constitution, the first question to be 

considered is whether the impugned Act is inconsistent with the interim Constitution. 

 The question of compatibility with the new Constitution arises only if the impugned 

Act “survives” scrutiny under the interim Constitution and, of course, the cause of 

action arose after the commencement of the new Constitution on 4 February 1997.69  

This Court has made it clear that inconsistency with the interim Constitution results 

in automatic invalidity of the impugned Act.70

36. The Appellant has standing to rely on the infringement of the constitutional rights of 

others.  In keeping with the objective approach to questions of constitutionality, this 

Court has expressly held that it is sufficient for a person challenging the 

constitutionality of a statutory provision to show that he or she is directly affected by 

the impugned provision.  It is not necessary to show that the unconstitutional aspects 

of the provision were invoked against him or her.71

 
69 With the exception of the rights to economic activity in section 26 of the interim Constitution and 
section 22 of the new Constitution (as to which see paragraph 60 below), the differences in wording 
between the relevant provisions in the interim and new Constitution are immaterial. 
70 Ferreira v Levin N.O. and others; Vryenhoek and others v Powell N.O. and others 1996 (1) SA 
984 (CC) at par 27-8 per Ackermann J.  Although this was a minority judgment, Chaskalson P 
(writing for the majority of this Court) expressly concurred with Ackermann J on this aspect at par 
158.  See also National Coalition for Gay and Lesbian Equality and others v Minister of Justice and 
others 1999 (1) SA 6 (CC) at par 96; Jooste v Score Supermarket Trading (Pty) Ltd (Minister of 
Labour Intervening) 1999 (2) SA 1 (CC) at par 6.  See generally Budlender et al Juta’s New Land 
Law 1-5 to 1-6 (Issue 1); Chaskalson et al Constitutional Law of South Africa 6-43 and 6-44 
(Revision Service 5). 
71 Ferreira, supra, at par 166-168; see also Chief Lesapo v North West Agricultural Bank and 
another 2000 (1) SA 409 (CC) at par 6-7). 
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37. There is no doubt that section 114 directly affects the Appellant – section 114 is the 

expressly identified basis for the detention and threatened sale of the Appellant’s 

property, and the destruction of its right to the proceeds of sale.  The effects of 

section 114 which the Appellant contends are unconstitutional are therefore directed 

against the Appellant.  However, the Appellant is not for that reason precluded from 

relying in these proceedings also on the unconstitutional effects of section 114 upon 

others, for example: 

37.1 as to the access to courts challenge, the impact on the person by whom the debt is 

due; and 

37.2 as to the property rights and economic activity challenges the impact upon: 

37.2.1 the owner of the kerosene heater who left it for safekeeping overnight with a 

person by whom a debt is due, or 

37.2.2 the owner of a kerosene stove which was stolen by a person by whom a debt is 

due, or 

37.2.3 the car hire company whose motor car was rented for the day by a person by 

whom a debt is due.72

 
72 All of the property rights and economic activity examples fall within the fifth class of goods liable 
for detention in terms of section 114(1)(a). 
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38. The Appellant will accordingly argue that, whatever legitimate aims may be served 

by section 114, it is “overbroad” in relation to these aims.73  It may be that a 

different, narrower legislative provision enacted to restrict the rights of access to 

court, property and free economic activity may be a justifiable infringement of those 

rights, e.g. a provision limited to property actually owned by the debtor and, 

arguably, property held by the debtor in terms of a long term lease or instalment sale 

transaction.  Whether or not that is so will depend on the nature of such a provision, 

its purpose and the extent of the restriction it imposes on the rights affected.74

 
73 Cf. S v Coetzee and others 1997 (3) SA 527 (CC) at par 73-6; Mistry v Interim National Medical 
and Dental Council of South Africa 1998 (4) SA 1127 (CC) at par 29-30. 
74 Cf. South African National Defence Union v Minister of Defence and another 1999 (4) SA 469 
(CC) at par 17-18; Case and Another v Minister of Safety and Security and Others; Curtis v Minister 
of Safety and Security and others 1996 (3) SA 617 (CC) at par 49-55. 
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Conflict with the right of access to courts 

39. The Appellant submits that detention and sale by the First Respondent of the goods 

referred to in section 114(1)(a), without recourse to a court of law, unjustifiably 

infringes both customs debtors’ and affected third parties’ right of access to courts 

under section 22 of the interim Constitution.75

                                                 
75 Chief Lesapo v North West Agricultural Bank and another supra at par 8-20, especially par 17; 
First National Bank of South Africa Limited v Land and Agricultural Bank of South Africa Limited 
and others; Sheard v Land and Agricultural Bank of South Africa and another 2000 (3) SA 626 
(CC) (“the Land Bank case”) at par 5. 
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40. In essence section 114 entitles the Commissioner to establish a lien over goods 

belonging to a person who he claims is liable to the State for a “debt” of the sort 

described in section 114(1)(a), the existence and quantum of which are established 

by the Commissioner himself.  Section 114(1)(b) provides that if the debt is not paid 

within three months after the date on which it became due, the claims of the State 

may be enforced by the sale of such goods.  The Commissioner thus becomes a judge 

in his own cause despite the fact that the authority to adjudicate over justiciable 

disputes and to order appropriate relief and the enforcement of the order by 

attachment and sale of the goods in the possession of the customs debtor, vests in the 

courts of the land.76  In terms of section 114 the Commissioner himself decides 

whether he has an enforceable claim against the customs debtor and whether goods 

in the customs debtor’s possession (which may even belong to someone else) are 

liable to be sold to satisfy that claim; the Commissioner himself decides the outcome 

of the dispute and the subsequent relief; and the Commissioner himself enforces his 

own decision, thereby usurping the powers and functions of the courts.77

41. Section 114 therefore authorizes the Commissioner to bypass the courts, to determine 

the outcome of the dispute with the customs debtor and to seize and sell goods of the 

customs debtor (or, for that matter, the goods of bona fide third parties).78

 
76 Bernstein and others v Bester and others NNO 1996 (2) SA 751 (CC) at par 105; De Lange v 
Smuts NO and others 1998 (3) SA 785 (CC) at par 128-31. 
77 Compare Lesapo, supra, par 20. 
78 Compare Lesapo, supra, par 10. 
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42. In the result, the section authorizes the Commissioner to take the law into his own 

hands.  The processes authorized by section 114 amount to self help in conflict with 

the rule of law, one of the founding values of our Constitution.79  Taking the law into 

one’s own hands is also inconsistent with the fundamental principles of our common 

law.80

 
79 Section 1(c) of the Constitution.  Compare Lesapo, supra, par 11 and 19. 
80 As to spoliation see Nino Bonino v De Lange 1906 TS 120 at 122; Bon Quelle (Edms) Bpk v 
Munisipaliteit van Otavi 1989 (1) SA 508 (A) at 511H-512A. 
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43. The processes authorized by section 114 accordingly deny to the “customs debtor” 

and other interested parties – such as instalment sale sellers or lessors of the goods in 

the position of the Appellant – the protection of the judicial process, and the 

supervision exercised by the court through its rules over the process of execution.81  

The judicial process, which is guaranteed by the right of access to courts in sections 

22 of the interim Constitution (and by section 34 of the new Constitution), protects 

the attachment and sale of goods in the possession of a customs debtor even where 

there is no dispute concerning the underlying obligation of the customs debtor on the 

strength of which the attachment and sale takes place.82  The fact that the customs 

debtor or any other interested parties may have recourse to a court of law after the 

attachment takes place (as has happened here) does not cure the limitation of the 

constitutional right of access to courts; it merely restricts its duration.83  For the 

period of the limitation the customs debtor and/or such interested parties have been 

deprived of possession of the assets in question without the intervention of a court of 

law and in a manner inconsistent with section 22 of the interim Constitution (and 

section 34 of the new Constitution).84

44. Accordingly, section 114 infringes section 22 of the interim Constitution.  For 

essentially the same reasons as those set out above, had section 114 been enacted for 

the first time after 4 February 1997, it would also have infringed section 34 of the 

new Constitution. 

 
81 Compare Lesapo, supra, par 14. 
82 Compare Lesapo, supra, par 15. 
83 Compare De Lange, supra, at par 90. 
84 Compare Lesapo, supra, par 20. 
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45. The Court a quo however held that that, first, from the perspective of the right of 

access to courts section 114 of the Customs Act is as inoffensive as the sections of 

the Value Added Tax Act, 89 of 1991 (“the VAT Act”), which were impugned in 

Metcash Trading Ltd v Commissioner, South African Revenue Service and Another,85 

and, secondly (in the alternative) that section 114 can be justified for the same 

reasons as were applied to the impugned provisions of the VAT Act in the Metcash 

case. 

46. There are material differences between section 114 and the relevant provisions of the 

VAT Act, including the following: 

46.1 First, unlike VAT, the classification by the Commissioner of goods for customs duty 

purposes86 and the determination by him of customs value87 and value for excise 

duty purposes,88 can elicit genuine differences of opinion about legal interpretations, 

accounting practice or the like.  Unlike a VAT assessment, a customs assessment 

does not invariably entail an adverse credibility finding about the customs debtor by 

the Commissioner.  There is a wide scope for disputes in good faith.89

 
85 2001 (1) SA 1109 (CC). 
86 Section 47(9) of the Customs Act. 
87 Section 65(4) to (6). 
88 Section 69(3). 
89 Compare Metcash paragraphs 22 and 70. 
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46.2 Secondly, as the Court a quo acknowledged,90 in the Customs Act there is no 

equivalent to the provision in section 36(1) of the VAT Act to the effect that the 

Commissioner may suspend the obligation to pay pending an appeal or the decision 

by a court of law.  There is accordingly no room for administrative suspension of the 

“pay now, argue later” rule and, hence, no room for judicial review of a decision by 

the Commissioner regarding such suspension.91

 
90 See the second paragraph on page 15 of the Judgment. 
91 Compare Metcash paragraphs 42 and 62. 
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46.3 Thirdly, as the Court a quo acknowledged,92 unlike the execution process established 

by section 40(2)(a) of the VAT Act, from the Commissioner’s point of view the 

mechanism for the removal and sale of goods in section 114(1)(b) and (2) of the 

Customs Act is self-initiated, self-driven and self-supervised; in particular, it does not 

provide for judicial supervision of the sale of the goods by the Commissioner.93  In 

this respect there is no material difference between this mechanism and these 

condemned by this Court in the Lesapo and Land Bank cases.  From the viewpoint of 

the right of access to courts there is no reason to afford the Commissioner greater 

latitude than that afforded by this Court to those agricultural banks in the Lesapo and 

Land Bank cases.  The Court a quo however characterised those agricultural banks as 

statutorily empowered commercial entities whose main attributes are those of an 

ordinary money-lender on which debt collecting powers of quite unnecessary 

amplitude had been conferred.94  The Court a quo said that “this is far removed from 

the administrative function performed by the Commissioner in the vital endeavour to 

collect revenue for the state”.  In the Land Bank case, however, this Court stated that 

the Land and Agricultural Bank is a statutory development body which functions on 

a non-profit basis;95 its intended role is to provide commercially unviable financial 

services to struggling farmers such as small-scale farmers and beneficiaries of land-

reform programmes, and to the national agricultural sector.96  Despite its important 

public functions, the Land Bank conceded, and this Court accepted, the 

                                                 
92 See the second paragraph on page 20 of the Judgment. 
93 Compare Metcash paragraphs 51-2 and 64-66. 
94 See the last paragraph on page 11 of the Judgment, the first and second paragraphs on page 12 
thereof and the first paragraph on page 22 thereof. 
95 See the Land Bank case at paragraph 8. 
96 See the Land Bank case at paragraphs 9 and 11. 
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impermissibility of its recovering debts without ordinary judicial supervision.97

47. Further as regards the distinction between the VAT Act and the Customs Act, section 

114(1)(a) and (2) of the Customs Act extends the Commissioner’s powers of 

detention to goods owned by persons who do not owe the debt in question (referred 

to by the Court a quo as “affected owners”). Moreover, as explained, section 

114(1)(b) of the Customs Act provides that if the debt to the State referred to in 

section 114(1)(a) is not paid within three months after the date on which it became 

due the Commissioner may sell goods so detained.  These features of the Customs 

Act, which are not shared by the VAT Act, have the result that the fact that affected 

owners are not given notice of a detention is indeed of great importance.98  As 

explained in paragraph 33.2 above, by the time goods are detained in terms of section 

114(1)(a) and 114(2) more than three months may have passed since the debt became 

due.  The Commissioner may then immediately sell the goods in terms of section 

114(1)(b) without recourse to the courts and without notifying the customs debtor or 

the affected owners.  In cases where a sale has taken place, and accepting for present 

purposes the correctness of the Court a quo’s later finding that the detention and sale 

of the goods of affected owners is constitutionally permissible, the affected owners 

will effectively be precluded from launching the proceedings to stop the 

Commissioner from dealing unfairly or improperly with their goods which are 

referred to by the Court a quo.99

 
97 See the Land Bank case at paragraphs 2 and 10. 
98 Contrast the finding of the Court a quo in the last paragraph on page 19 of the Judgment. 
99 In the first paragraph on page 22 of the Judgment. 
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48. In the Court a quo the Respondents based their main defence to the access to courts 

attack on two features of section 114 which, they submitted, restricted its 

applicability. 

49. First, the Respondents contended that customs debtors are not denied access to courts 

because sections 47(9)(b), 65(4)(a) and 69(3) provide for appeals to the court against 

determinations by the Commissioner of the tariff headings and value of imported 

goods and the value of goods for excise duty purposes.  The difficulty with this 

submission is that the Act makes no provision for appeals against the interest, 

penalties or forfeitures referred to section 114(1)(a)(ii), as distinct from the duty 

referred to in section 114(1)(a)(i).  In any event, as explained in paragraph 43 above, 

the fact that an affected party may have recourse to law after the attachment takes 

place does not cure the limitation of the right of access to courts; it merely restricts its 

duration. 
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50. Secondly, the Respondents contended that, properly construed, the power to sell 

goods subject to lien is suspended and may not be exercised pending the outcome of 

an appeal.  There is no such restriction in the Act.  On the contrary, the only 

restriction is the period of three months provided in s 114(1)(b) and, as explained in 

paragraph 20.6 above, sections 47(9)(b), 65(4)(c) and 69(3) make it clear that any 

amount due in terms of a determination by the Commissioner shall remain payable so 

long as the determination is in force.100  It follows that section 114(1)(b) cannot be 

“read down” to say that the power to sell goods subject to lien is suspended and may 

not be exercised pending the outcome of an appeal.101

51. In the Court a quo the Respondents also contended that section 114 does not 

preclude those affected from taking action to remedy unlawful attachments or 

unlawful sales.  But this is no answer to a challenge to the constitutionality of the 

attachment and sale procedure in section 114.  Actions taken by the First Respondent 

strictly in accordance with section 114, while “lawful” in the attenuated sense of 

intra vires the section, may nevertheless be unconstitutional. 

52. Accordingly, it is submitted that the form of parate executie established by section 

114, like that in the Lesapo and Land Bank cases, infringes customs debtors’ and 

affected owners’ right of access to courts in section 22 of the interim Constitution. 

 
100 Further in this regard we would point out that the Respondents’ contention that the power to sell 
goods subject to lien is suspended and may not be exercised pending the outcome of an appeal was 
at odds with their later submissions on justifiability in the Court a quo, to the effect that the delays of 
litigation would undermine the “cost-effective, practical and speedy means of compulsion” required 
for “collection of taxes from recalcitrant or dishonest taxpayers”. 
101 Cf. Mistry, supra, at par 31-2. 
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Conflict with the right to property 

53. Section 114 exposes entirely innocent third parties, including lessors and instalment 

sale sellers such as Appellant, to the seizure and sale of their property, and to the 

partial or entire destruction of their right to the proceeds of the sale of the goods.  It 

does so without their consent or against their will and without any compensation.  

This occurs on account of the conduct of others – namely, the persons liable to the 

State for the debt described in section 114(1) – in which they did not participate and 

could not have prevented.102  The Appellant accordingly submits that: 

53.1 The detention and sale by the Commissioner of the goods referred to in section 

114(1)(a) belonging to someone other than the person liable to the State for the debt 

described in section 114(1)(a) infringes that third party’s rights in property in section 

28 of the interim Constitution. 

53.2 The priority of the State in section 114(1)(b) arising from the detention in terms of 

section 114(1)(a) and (2) of goods belonging to someone other than the person liable 

to the State for the debt constitutes an expropriation without compensation of the 

third party’s right to the proceeds of the sale of the goods, which is a right in property 

in section 28 of the interim Constitution. 

                                                 
102 Harksen v Lane NO and others 1998 (1) SA 300 (CC) at par 32. 
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54. In their answering affidavits, and in the Court a quo, the Respondents sought to 

address these property rights challenges by shifting the focus to the impact of section 

114 on persons in the Appellant’s position, that is by arguing that as a creditor 

holding no more than a form of security interest in the goods seized the Appellant 

has not been targeted by any action by the Commissioner that is constitutionally 

offensive.  They argued that the property clause in the Constitution does not extend 

to the reservation of ownership in goods sold on credit or leased goods, either 

because such ownership is not property or because its “confiscation” is not an 

expropriation.  They also relied heavily on the decision of the European Court of 

Human Rights in Gasus Dosier- und Fördertechnik GmbH v Netherlands.103

55. The main difficulty with the Respondents’ approach is that section 114 cannot be 

“read down” to apply only to third parties who are credit grantors, that is instalment 

sale sellers and long-term lessees.  Section 114 is not “reasonably capable” of this 

meaning – it applies to all third parties, both in view of its unambiguous wording and 

considerable, consistent judicial interpretation.104  It is also irrelevant whether a more 

narrowly tailored statute, if enacted, would pass constitutional muster.105

 
103 (1995) 20 EHRR 403. 
104 See S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) at par 28-9; see also Mistry, supra, at 31-
32. 
105 Reitzer Pharmaceuticals (Pty) Ltd v Registrar of Medicines and another 1998 (4) SA 660 (T) at 
669D-G and 671D-E; South African National Defence Union, supra, at par 18. 
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56. It is submitted that the Court a quo was incorrect in holding106 that the placing of a 

lien upon and the sale of a credit grantor’s goods in terms of section 114 of the Act 

does not amount to an uncompensated expropriation that of credit grantor’s property 

or rights in property.  The “rights in property” protected by the interim 

Constitution107 encompass the real rights recognised by the law of property – rights 

such as ownership, mortgage, lease, servitude, mineral rights and liens.108  They also 

encompass the bundle of rights comprising ownership, such as the rights to use the 

thing, to exclude others from it, to receive income from it, to transfer it to others and 

to receive the proceeds of transfer.  There would be little point to the constitutional 

protection of “property rights” and “property” if the State could interfere at will 

with these incidents of ownership provided it leaves bare dominium in the hands of 

the owner. 

57. Upon the detention in terms of section 114(1)(a) and (2) of a thing owned by a credit 

grantor, section 114(1)(b) transfers to the Commissioner, without compensation to 

the credit grantor, the latter’s rights to resume possession of or alienate the thing in 

the event of default by the credit receiver.  At a subsequent sale in terms of section 

114(1)(b) the Commissioner transfers to the purchaser without compensation to the 

credit grantor the latter’s ownership of the thing.  There can accordingly be no doubt 

that the ownership right of instalment sale sellers and long-term lessees, even though 

it is principally a form of real security, is a right in property and, consequently, that 

when compulsorily acquired by the State it is expropriated. 
 

106 In the second paragraph on page 30 of the Judgment. 
107 And the “property” protected by the new Constitution. 
108 See e.g. Attorney-General of Lesotho v Swissborough Diamond Mines (Pty) Ltd 1997 (8) BCLR 
1122 (Lesotho CA) where the Court (per Mahomed P) viewed a registered mining lease as property 
protected by the constitutional property right. 
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58. The decision of the majority of the European Court of Human Rights in the Gasus 

Dosier case should not be followed for the following reasons: 

58.1 First, there is a fundamental difference between the objective approach to questions 

of unconstitutionality in South Africa and the subjective approach followed by the 

majority of the Court in Gasus Dosier.  As the concrete mixer seized by the tax 

authorities in that case had been sold on instalments by Gasus to a tax debtor (Atlas), 

subject to a reservation of ownership, the majority of the Court was concerned with 

the constitutionality of “the grant to the tax authorities of a power to recover tax 

debts against goods owned by certain third parties – such as a seller of goods who 

retains his title”.109

58.2 Secondly, the second paragraph of Article 1 of Protocol 1 to the European 

Convention of Rights and Freedoms expressly excludes from the protection of 

property in the first paragraph “the right of a State to enforce such laws as it deems 

necessary to control the use of property … to secure the payment of taxes or other 

contributions or penalties”.  The Court in Gasus Dosier expressly held that the 

Dutch law authorizing the attachment and sale of the concrete mixer fell within the 

exclusion in the second paragraph.110  There is no equivalent to this exclusion in the 

interim Constitution or, for that matter, the new Constitution. 

 
109 See Gasus Dosier at par 66.  It is to be noted that according to the 1961 Guidelines governing the 
application of the Dutch law impugned in that case “‘true’ ownership (i.e. ownership not merely 
negotiated as a security right in rem) had to be respected by the tax authorities”(Gasus Dosier at 
par 65). 
110 See Gasus Dosier at par 59-74. 
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58.3 Thirdly, the Court in Gasus Dosier applied the “margin of appreciation” doctrine, 

which has no application in a national Constitution such as ours: “the legislature 

must be allowed a wide margin of appreciation, especially with regard to the 

question whether – and if so, to what extent – the tax authorities should be put in a 

better position to enforce tax debts than ordinary creditors are in to enforce 

commercial debts”;111 “whoever sells goods subject to retention of title is not 

interested so much in maintaining the link of ownership with the goods themselves as 

in receiving the purchase price.  A State may therefore legitimately, within its margin 

of appreciation, differentiate between the retention of title and other forms of 

ownership”.112

58.4 Fourthly, the opinion of the three dissenting judges in Gasus is compelling and 

should be followed in the present case: 

“1 The right of the tax authorities under section 16(3) of the 1845 Act (the 
bodemrecht), which gives them the power to recover tax debts against certain 
goods which – as a matter of law – are owned by a third party, is a specific right 
enjoyed by the tax authorities only.  This cannot be compared with the situation in 
which a group of competing creditors divide the assets of a debtor who has not 
enough to satisfy them all and it is generally accepted that some privileged 
creditors may invoke a priority right.  In this latter situation the assets in question 
are all owned by the debtor and not – as in this case – by a third party. 

2. The bodemrecht must be evaluated in the light of the fact that according to 
Netherlands commercial law “retention of title” in sales on credit must be 
respected by all other creditors, it is a recognised means of protecting the property 
interests of the vendor, who retains ownership of the goods until they have been 
fully paid for. 

                                                 
111 See Gasus Dosier at par 60. 
112 See Gasus Dosier at par 68. 
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3. The present case therefore concerns a genuine conflict between the tax authorities 
and a third party who has nothing to do with the amount of tax due to the State by 
the buyer of the goods.  Furthermore, there is not the slightest evidence that 
“retention of title” was anything other than a normal condition of trade negotiated 
by the third party, nor that the arrangement was made to defraud the tax 
authorities or that the third party otherwise acted in bad faith. 

4. Even if one accepts that States enjoy a wide margin of appreciation in collecting 
taxes, in checking statements, in acting on presumptions and in requiring 
convincing proof if a tax debtor claims that property on his premises belong not to 
him but to a third party, there is a limit to what a government may do in this 
regard. 

There is certainly a need to define this limit in cases as the present, where the tax authorities seize 
goods which unquestionably belong to a third party to recover a tax debt owed 
by another person. 

The limit is to be found above all in the test of proportionality which is an important element of 
Article 1.  In my opinion, the bodemrecht as applied in this case is not 
indispensable to the tax authorities and therefore does not meet this test. 

5. In the first place, the sum recovered annually by the tax authorities by setting aside 
the property rights of third parties is negligible.  As appears from the documents 
submitted by the Government themselves, the sums recovered in this way by the 
forced sale of goods sold under “retention of title” total no more than NLG 1 
million, compared to a total budget for 1995 of NLG 233 billion. 

Furthermore, the general issue of verification is of no relevance to the present case as there is 
undisputed contractual evidence  that the concrete-mixer was sold under 
“retention of title” and therefore – according to provisions of commercial law 
applying also in the Netherlands – belonged to a third party. 

Finally, I do not accept that a third party, if he is a private person, should bear the risk that the 
person with whom he enters into an agreement has not paid all his taxes.  
Normally the third party will know nothing about his business counterpart’s 
tax status as it is in most countries a punishable act for persons in government 
employ to disclose information of this nature to any private party, bank or 
credit information service. 
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6. In weighing up the conflicting interests of the tax authorities in collecting taxes and 
the business community in upholding the validity of “retention of title”, I come to 
the conclusion that in this case there has been a violation of Article 1 of Protocol 
No. 1.” 

 

Conflict with the right freely to engage in economic activity

59. The reservation of ownership is an essential feature of the business of financial 

institutions such as the Appellant.  When it comes to the financing of movable assets, 

such as the motor vehicles in this case, the asset itself is frequently the only 

meaningful security which is available to the parties to the transaction.  The average 

person purchasing a motor vehicle does not have alternative security to furnish for 

the due payment of instalments on the vehicle.  Accordingly, if, in the case of motor 

vehicles and other goods falling within the ambit of section 114(1)(a), a financial 

institution such as the Appellant cannot rely on the reservation of ownership 

(because of the supervening actions and powers of the Commissioner), the financial 

institution will not be in a position responsibly to lend money for the purchase of 

motor vehicles and such other goods and, hence, its right freely to engage in 

economic activity has been infringed.113

                                                 
113 Van Niekerk Replying Affidavit 16.2 to 16.6: 1a: 134-5. 
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60. For two reasons the Court a quo was wrong to reject the Appellant’s reliance on the 

right freely to engage in economic activity.114  First, given the wide range of 

circumstances in which financial institutions’ goods are liable to detention and sale in 

terms of section 114, the Commissioner’s application of those provisions has, or has 

the potential to have, a “chilling” effect on the business of financial institutions such 

as the Applicant which is not trivial.  Secondly, as explained in paragraph 35 above, 

the constitutional attacks on section 114 must be determined, in the first instance, in 

the light of the interim Constitution – only if the section was consistent with the 

interim Constitution does the question arise of its consistency with the 1996 

Constitution, which in section 22 contains the word “citizen” (as opposed to the 

word “person” used in section 26 of the interim Constitution).  The fact that the 

Appellant is not a “citizen” is therefore irrelevant.115

61. It is submitted therefore that section 114 also infringes the right of third party lessors 

and instalment sale sellers such as Appellant, freely to engage in economic activity 

set out in section 26 of the interim Constitution. 

The infringements cannot be justified 

                                                 
114 See the Court’s findings on page 39 of the Judgment. 
115 Contrast City of Cape Town v AD Outpost (Pty) Ltd and others 2000 (2) SA 733 (C) at 747E-F; 
Van Rensburg v South African Post Office 1998 (2) SA 1307 (E) at 1322A-D. 
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62. Once the Appellant has demonstrated that section 114 of the Act infringes sections 

22, 26 and 28 of the interim Constitution, it is incumbent on the Respondents to show 

that the limitation is justifiable in terms of section 33(1) of the interim 

Constitution.116  The factors relevant to justification under the interim Constitution 

are set out in Makwanyane’s case117 and will not be repeated here. 

(a) The right of access to courts

63. As to the justifiability of the infringement of the right of access to courts in section 

22 of the interim Constitution, the Appellant’s submissions are the following. 

64. The right of access to courts is very important118 and therefore requires active 

protection.119  It is foundational to the stability of an orderly society in that it 

provides peaceful, regulated and institutionalised mechanisms to resolve disputes 

without resorting to self help.  Accordingly, very powerful considerations would be 

required for an infringement to be reasonable and justifiable.120

                                                 
116 S v Makwanyane and another 1995 (3) SA 391 (CC) at par 100-2. 
117 Makwanyane, supra, at par 104. 
118 Mohlomi v Minister of Defence 1997 (1) SA 124 (CC) at par 16. 
119 Beinash and another v Ernst & Young and others 1999 (2) SA 116 (CC) at par 17. 
120 Lesapo, supra, par 22; Concorde Plastics (Pty) Ltd v NUMSA and others 1997 (11) BCLR 1624 
(LAC) at 1644F-1645A. 
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65. The purpose of the limitation of the right of access to courts – which is, presumably, 

quickly and inexpensively to recover customs and excise duties by providing the 

fiscus with “a form of realizable security”121 – while important, given the pressing 

obligations of the State,122 does not detract from the importance of the public interest 

served by the need for justiciable disputes to be settled by a court of law.123

66. The extent of the limitation of the customs debtors’ (and other interested parties’) 

proprietary and possessory rights is substantial in that they may be deprived of the 

means of making a living without the safeguards of the judicial process.  The 

attachment and sale in terms of section 114 make serious inroads into their 

proprietary and possessory rights.124

 
121 Compare Booysen Affidavit 12.4 and 12.7: 1a: 63 and 64 and Manuel Affidavit 5: 1a: 121. 
122 See Manuel Affidavit 4: 1a: 120-1. 
123 Lesapo, supra, at par 24. 
124 Compare Lesapo, supra, at par 25. 
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67. While attachment and sale does achieve the State’s purpose of saving time and costs, 

there are other less invasive remedies in the ordinary procedures of court by means of 

which the State may achieve its purpose.  In appropriate circumstances an interdict 

against the alienation of the goods can be obtained on an urgent basis, and if needs be 

national legislation or the rules of courts may make provision for simplified 

procedures for attaining interdicts, attachment orders, expedited civil proceedings or 

mechanisms for obtaining precedence on court rolls which do not unduly limit the 

right of access to courts.125  It is submitted that the Court a quo was wrong to hold126 

that judicial enforcement orders would be an inadequate alternative to section 114 

because detention in terms of section 114 secures for the Commissioner a preferential 

claim.  Alternative forensic measures aimed at achieving the State’s purposes of 

saving time, avoiding the dissipation of assets and securing a preferential claim 

(assuming for present purposes that is constitutionally permissible), which are less 

invasive of the right of access to courts, can be fashioned, if needs be by legislation. 

                                                 
125 Compare Lesapo, supra, at par 27. 
126 On page 19 of the Judgment. 
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68. By contrast with the Income Tax Act, 58 of 1962 (“the Income Tax Act”), the VAT 

Act and with the legislation in Holland127 and Belgium,128 the Customs Act does not 

even make provision for a later determination of the legal rights of the customs 

debtor or other interested party whose goods have been attached and sold in terms of 

section 114.129  That is not to say that such later determination will serve to justify 

section 114, as the interests of the State can be adequately protected in the ways 

described in paragraph 67 above.  Moreover, as explained by the Respondents’ 

deponent Payer, in Canada, in terms of section 143 of the Canadian Customs Act, 

1985, the noting of an appeal precludes the debtor from being deemed to be in 

default and, hence, prevents the application to that debtor of the recovery provisions 

in that Act until the appeal is determined.130

 
127 Republic Shoes Holierhoek Affidavit “Addendum 1” art 22(2) of the Law on Recovery/Levy 
1990: 2a: 119; Republic Shoes Holierhoek Affidavit “Addendum 3” art 156(1)-(3) of the Customs 
Law: 2a: 122.  (References to documents filed of record in the Republic Shoes matter will be 
prefaced by “Republic Shoes”). 
128 Republic Shoes Dewilde Affidavit “Addendum JD1” art 314(3) of the General Law on Customs 
and Excise 1977: 2b: 172. 
129 Van Niekerk Supplementary Affidavit 5: 1b: 153-4.  Compare Hindry v Nedcor Bank Ltd and 
another 1999 (2) SA 757 (W) at 775B-781I. 
130 Payer Affidavit 7: 1b: 308, read with “Exhibit A”: 1b: 310. 
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69. As explained in paragraphs 46 and 47 above, there are material differences between 

section 114 of the Customs Act and the provisions of the VAT Act considered by this 

Court in the Metcash case.  The following finding by this  Court in the Metcash case 

should not be followed in the present case.  In Metcash this Court held that even if 

section 40(5) of the VAT Act did limit access to a court prior to the full airing of the 

issues before the Special Court and did prevent a disgruntled taxpayer from obtaining 

interdictory relief to suspend the operation of the “pay now, argue later” rule, 

thereby resulting in a breach of the right of access to courts in section 34 of the new 

Constitution, the limitation was justifiable in terms of section 36 of the new 

Constitution.131  

 
131 Metcash, supra, at par 59-62. 



- Page 50 - 
 
 
 
 
 

 

                                                

70. For essentially the same reasons the decision by Wunsh J in Hindry v Nedcor Bank 

and another,132 in which it was held that section 99 of the Income Tax Act was a 

justifiable limitation of the taxpayer’s right of access to courts, should not be 

followed in the present matter either.133  What is more, in Hindry the averments in 

the Commissioner’s affidavit justifying the provision in terms of section 36 of the 

new Constitution were not disputed by the Appellant.134  Not surprisingly, therefore, 

the Court accepted the Commissioner’s evidence that there was no viable alternative 

to the summary procedures created by the Act and concluded that “the evidence 

overwhelmingly shows that the principle of section 99 is a legitimate limitation of the 

taxpayer’s rights in terms of section 36 of the Constitution”.135  By contrast, in the 

present matter the justifications in the Respondents’ affidavits are heavily criticized 

by the Appellant’s deponent136 and the Respondents have not adequately dealt with 

the alternatives to section 114 suggested by the Appellant. 

 
132 Supra. 
133 It is to be noted that in Metcash, supra, at par 67 this Court held that the provision that was 
considered in Hindry’s case “differs quite materially from those in issue in this case”. 
134 See Hindry, supra, at 775F. 
135 See Hindry, supra, at 777I. 
136 Van Niekerk Replying Affidavits 1a: 123-43 and 1b: 318-35 
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71. Mr Booysen’s last affidavit137 does however contain figures relating to the quantum 

of demands made in terms of the Act in 1999 (1553 demands totaling R747 million), 

the number of liens imposed in terms of section 114(2) (207), the amount of money 

received from persons in order to secure the release of goods (R27,7 million) and the 

number of enforced sales in terms of section 114(1)(b) (two, yielding R570 000).  Mr 

Booysen contends that “the difference between the last two amounts is significant in 

that it demonstrates that the Commissioner’s power to sell goods has a powerful 

coercive effect”.138  The Court a quo, incorrectly it is submitted, accepted this 

contention.139  Mr Booysen’s figures are inadequate because no indication is given of 

the total amounts of duty, penalties etc charged and received by the State pursuant to 

the Act in 1999, the total amount of outstanding duty, penalties etc received pursuant 

to the 1553 demands for payment, the total amount of outstanding duty, penalties etc 

in respect of which the 207 instances in which liens were imposed and, in relation to 

the latter the total amount received from bone fide third parties.140  On the contrary, 

the limited use of section 114 – a mere 207 instances in 1999, yielding R27,7 million 

out of a total of more than R24 billion,141 that is a fraction over 0.1% – suggests  that 

the section is not important in the greater scheme of thing.  A successful attack on 

that section would not have dire consequences for the collection of duties in terms of 

the Act, or for that matter require the “entire” remodeling of the customs and excise 

enforcement system, as suggested by Mr Booysen.142  In short, as was the case with 

the provision at issue in the Gasus Dosier case the sum received pursuant to section 
 

137 Booysen Affidavit 11: 1b: 214-5. 
138 Booysen Affidavit 11.4: 1b: 215. 
139 See the third paragraph on page 38 of the Judgment and in the first paragraph on page 39. 
140 See Van Niekerk Replying Affidavit 8.1: 1b: 320-1. 
141 See Republic Shoes Booysen Affidavit 15: 2b: 276. 
142 Booysen Affidavit 28: 1b: 226. 
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114 is negligible.  

72. In summary, therefore, the importance of the purpose of section 114 – that is, the 

interest of the State in the speedy and inexpensive recovery of customs and excise 

duties – is outweighed by both the interest of customs debtors and other interested 

parties in having disputes that can be resolved by the application of law decided 

before a court, and the importance of the principle against self help.  In addition, the 

State is currently able to utilise less restrictive means to achieve its purpose, and may 

be empowered by legislation to utilise other less restrictive means which are 

constitutionally acceptable.  As section 114 is therefore not a justifiable limitation of 

the right of access to court it is unconstitutional and cannot stand.143

(b) The rights freely to engage in economic activity and to property

73. In this section we deal with justifications put up by the Respondents in their 

affidavits which are particularly relevant to the justification of the infringements of 

the rights to property and freely to engage in economic activity contended for above. 

                                                 
143 Compare Lesapo, supra, at par 29. 
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74. Firstly, the Respondents contend that “Customs is often unable, other than by way of 

the statutory lien provided for in the said section 114 to take steps to secure debts in 

respect of duty owning to it and payment thereof”.144  More specifically, section 114 

is necessary to ensure that the payment of duty by customs debtors “is not frustrated 

by … the reservation of ownership … of goods sold and delivered to a revenue 

debtor”145 and “used in the business of a debtor”.146  Section 114 is an effective 

measure “to collect revenue from persons prepared to disobey the law in order to 

evade the payment of duties to the State”.147  The Appellant’s responses to these 

contentions are as follows: 

 
144 Booysen Affidavit 12.1: 1a: 62.  See also Booysen Affidavit 12.4 and 16.2: 1a: 63 and 66; 
Manuel Affidavit 5: 1a: 121. 
145 Booysen Affidavit 12.7: 1a: 64-5. 
146 Booysen Affidavit 13: 1a: 65. 
147 Manuel Affidavit 6: 1a: 121-2. 
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74.1 As explained in paragraph 67 above, there are other less invasive remedies in the 

ordinary procedures of court by means of which the State may “secure debts in 

respect of duty owning to it and payment thereof”.  In addition to the alternatives 

mentioned there, the State could: (a) require those involved in the import and export 

trade to provide a sizeable deposit or some other form of security (e.g. an irrevocable 

bank guarantee);148 (b) more effectively utilise its statutory enforcement powers to 

control and prevent fraudulent entry of goods into South Africa,149 at least as regards 

customs duties which are payable only on goods imported into South Africa which 

perforce must pass through the designated ports of entry;150 and (c) rely on the 

provisions of section 103 of the Act to recover – using the full panoply of legal 

remedies which avail unpaid creditors – any liability incurred by a juristic person 

from “any person having the management of any premises or business in or in 

connection with which … the liability was incurred”.  It would appear that the 

Respondents have not taken any steps to claim payment from the sole member of 

Lauray, Mr Raimondo Benatar, or the sole member of Airpark, Mr Mohamed Saliem 

Parker.151

 
148 The question of security is discussed in paragraph 77 below.  Compare Republic Shoes 
Holierhoek Affidavit 12: 2a: 117; Republic Shoes Dewilde Affidavit 8.4 and 8.5: 2b: 168; Republic 
Shoes Gasper Affidavit 7.5: 2b: 200. 
149 Van Niekerk Replying Affidavit 12: 1a: 131; Republic Shoes Meredith Affidavit 4-10: 2b: 262-6. 
150 Compare Republic Shoes Booysen Supplementary Affidavit 14: 2b: 275-6. 
151 Van Niekerk Replying Affidavit 13: 1a: 131-2. 
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74.2 There is no suggestion on the papers that the Appellant disobeyed the law in order to 

evade the payment of the duties allegedly due to the State.152  Nor is there any 

suggestion that the transactions between the parties were disguised transactions, i.e. 

that despite the tenor of the lease and instalment sale agreements Lauray and Airpark, 

not the Appellant, were in reality the owners of the motor vehicles in question.153  

The fault, such as may eventually be found to exist, is that of the customs debtors.  

The Appellant’s misfortune (given the current wording of section 114 and its 

implementation by the Commissioner) is to have leased or sold on instalments motor 

vehicles to persons who, unbeknown to the Appellant, were customs debtors at the 

time when the contract was concluded or became customs debtors thereafter. 

74.3 In any event, as explained, the ambit of section 114 is not (as the Respondents would 

suggest) limited to goods sold and delivered to customs debtors subject to a 

reservation of ownership.  Nor is it limited to goods used in the business of the 

customs debtor.   

 
152 Compare Republic Shoes Kantor Affidavit 11.3: 2b: 249. 
153 Compare Erf 3183/1 Ladysmith (Pty) Ltd and another v Commissioner for Inland Revenue 1996 
(3) SA 942 (A) at 953B-E. 
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74.4 The distinction drawn by Mr Booysen in his main answering affidavit154 between 

property “which is owned by a third party in the ordinary sense of the word 

‘ownership’ and property which is only owned in the technical sense – that is where 

the seller neither possesses nor uses the property but merely has reserved its right of 

ownership until the purchaser has extinguished its debt”, in which event the seller’s 

ownership “is in substance and effect merely a form of security”, and the 

Respondents’ vigorous defence of the impact of section 114 on the latter class of 

property (but not the former) – strongly suggests that the Respondents are concerned 

that no plausible explanation exists for a provision which permits the detention and 

sale of property owned by a third party in the ordinary sense of the word.  The 

objective approach to questions of constitutionality in South Africa, however, means 

that the absence of justification for the infringement of “ordinary” owners’ property 

rights is fatal to the constitutionality of section 114. 

 
154 Booysen 18-19: 1a: 68.  This distinction is addressed further in paragraph 75 below. 
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74.5 Even if one adopts the Respondents’ approach, it is clear that section 114 goes too 

far, that it is “overbroad”.155  As a result, it lacks proportionality.  The very wide 

range of persons liable for duty and the fact that section 114(1)(a) applies to any 

goods afterwards imported by any person so liable (a category which, as explained, 

includes import clearing agents), result in section 114 having a potentially limitless 

field of application.  What is more, section 114 includes within its ambit any goods in 

respect of which an excise duty or fuel levy is prescribed, and any vehicles, 

machinery, plant or equipment in which fuel in respect of which duty or levy is 

prescribed is used, transported or stored, which are found in the possession of a 

customs debtor, irrespective the provenance and nature of those goods etc. and the 

purpose for which they in the customs debtor’s possession.  No narrower meaning of 

section 114 can be achieved by a restrictive reading.  Nothing but an amendment can 

accomplish that. 

 
155 Coetzee v Government of the Republic of South Africa; Matiso v Commanding Officer, Port 
Elizabeth Prison, and others 1995 (4) SA 631 (CC) at par 12-13; Case, supra, at par 49; Mistry, 
supra, at par 31 and 34; South African National Defence Union, supra, at par 18; Director of Public 
Prosecutions: Cape of Good Hope v Bathgate 2000 (2) SA 535 (C) at par 79-80. 
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74.6 What is more, there is no rational discernible basis for the classification of goods in 

section 114(1)(a) given, first, the wide range of potential customs debtors and, 

secondly, the peculiar descriptions of the “tainted” classes themselves (e.g. the 

requirement of possession or control by the customs debtor in some cases, but not in 

others; the reference to premises in the possession of or under the control of the 

customs debtor in some cases, but not in others).  As a result, section 114(1)(a) is 

essentially arbitrary in its application to third parties’ property.  When Parliament 

enacts legislation that differentiates between groups or individuals it is required to act 

in a rational manner.156  The “law of general application” requirement in section 114 

prevents laws which have arbitrary application from qualifying as legitimate 

limitations of fundamental rights.157

 
156 Prinsloo v Van der Linde and Another 1997 (3) SA 1012 (CC) at par 25; Pharmaceutical 
Manufacturers Association of South Africa: In re Ex Parte President of the Republic of South Africa 
2000 (2) SA 674 (CC) at par 84-86. 
157 De Waal et al Bill of Rights Handbook (3ed 2000) 136.  See also Makwanyane, supra, at par 156. 
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74.7 Finally in this regard, it is not acceptable in a constitutional State for the 

Commissioner to expropriate goods belonging to someone other than a customs 

debtor simply because they happen to be in the possession of or under the control of 

a customs debtor.158  The Court a quo itself acknowledged that in cases where the 

customs debtor was not obliged to deliver or return the detained goods to their owner 

it is difficult to see what claim the owner would have against the customs debtor.159  

This impel the conclusion reached by the minority in Gasus Dosier, namely that 

there can be no acceptable justification for exacting payment of duty from persons 

not associated in any way with the importation or local manufacture of goods on 

which duty is payable. 

75. Secondly, as explained, the Respondents assert a distinction between property owned 

by a third party in the ordinary sense of the meaning of the word “ownership” and 

property which is only owned in the technical sense of a reservation of ownership.160 

 In the latter case the ownership “is in substance and effect merely a form of 

security”.161  Accordingly, the Respondents assert, the “real impact of the 

[Commissioner’s] decision to sell the vehicles … is to enable [the Commissioner] to 

‘trump’ the security enjoyed by the financier through its reservation of 

ownership”.162  The Appellant’s response to these submissions is as follows: 

 
158 Van Niekerk Replying Affidavit 10.2: 1a: 128. 
159 See the second paragraph on page 38 of the Judgment. 
160 Booysen Affidavit 18: 1a: 68. 
161 Booysen Affidavit 19: 1a: 68. 
162 Booysen Affidavit 21: 1a: 69. 
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75.1 The distinction which the Respondents seek to draw can have no application to 

leases, where the goods remain the property of the lessor upon the termination of the 

lease by effluxion of time.163  The definition of “leasing transaction” in the Credit 

Agreements Act, 75 of 1980 specifically excludes a contract in terms of which it is 

agreed at the time of conclusion that the lessee will become the owner of the goods. 

75.2 The distinction which the Respondents seek to draw in relation to agreements of sale 

is unfounded.  In terms of the Credit Agreements Act an instalment sale purchaser 

does not become owner of the goods merely by virtue of the delivery of the goods to 

him, or by virtue of the use, possession or enjoyment of the goods by him.  The 

instalment sale seller remains the owner.  If the instalment sale debtor defaults, the 

seller can (after complying with the Act) exercise all the rights of the owner.  Unlike 

a pledgee, who is obliged to sell the goods by judicial sale if the debtor defaults, the 

instalment sale seller is under no obligation to sell at all or, if he decides to sell, can 

sell in any way he pleases (albeit subject to a valuation of the goods).164

75.3 The reservation of ownership of movables is entrenched in our legal system165 and is 

an essential element of the business of financial institutions, such as the Appellant, 

which finances the purchase of movable assets.166

 
163 Annexure “SVN1” 13: 1a: 24; annexure “SVN2”: 1a: 28. 
164 See section 16 of the Credit Agreements Act. 
165 Diemont and Aronstam The Law of Credit Agreements and Hire-purchase in South Africa 5ed 
(1982) 13. 
166 Van Niekerk Replying Affidavit 16.1 and 16.2: 1a: 134. 
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75.4 The Commissioner’s application of the provisions of section 114 to motor vehicles 

leased or sold on instalments is extremely prejudicial to the Appellant, and will lead 

to a situation where financial institutions such as the Appellant will become reluctant 

to lease motor vehicles or finance the purchase of motor vehicles.  This in turn will 

have a negative effect on the automotive industry.167

76. Thirdly, the Respondents rely on the fact that “Customs cannot choose its debtors 

and is seldom able to obtain other effective forms of security from them or the 

individuals who own or control businesses which will become liable for duty on an 

ongoing basis”.168  By contrast, “private sector commercial creditors … are able to 

establish security in respect of credit given or debts owed to them … [and] can also 

refuse to extend credit to doubtful debtors”.169  The Respondents add that the 

Appellant “was not obliged to extend credit to either Lauray or Airpark”,170 and 

assert that had the Appellant conducted superficial enquiries about their business 

before extending credit to them, it would have been aware that they “would from time 

to time incur liability for excise duties and that in the event of default by them the 

provisions of the Act would apply”.171  The Appellant’s response to this is as follows: 

 
167 Van Niekerk Replying Affidavit 16.3 to 16.5: 1a: 135. 
168 Booysen Affidavit 12.1: 1a: 62. 
169 Booysen Affidavit 12.2: 1a: 62.  See also Booysen Affidavit 12.5: 1a: 63-4. 
170 Booysen Affidavit 16.4: 1a: 67. 
171 Booysen Affidavit 35: 1a: 73-4. 
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76.1 At the outset it should be noted that the “Customs cannot choose its debtors” 

argument only avails the Respondents in cases where, firstly, the third party is a 

credit grantor (not an “ordinary” beneficial owner) and, secondly, the debtor has 

assets in his or her possession or under his or her control.  The argument cannot 

justify the detention and sale of the second class of goods described in section 

114(1)(a). 

76.2 The fact that someone ostensibly owns an asset because, for example, he or she has it 

in his or her possession, is irrelevant as far as the Commissioner is concerned.  

People become customs debtors by operation of law, not because of a conscious 

decision made by the Commissioner and based on – for example - the nature and 

value of their (ostensible) assets.  The State does not rely to its detriment on the fact 

that a person liable for duty ostensibly owns an asset.172

 
172 Van Niekerk Replying Affidavit 10.3: 1a: 128. 
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76.3 When the Appellant extends credit to a instalment sale purchaser of a vehicle or 

leases a vehicle it has no way of knowing whether the purchaser or lessor has 

incurred and not paid, or will incur and not pay in future, any liability for duty, 

interest, penalties or forfeiture in terms of the Act.  The Appellant does perform 

certain checks as to the creditworthiness of an Appellant for credit finance at the time 

the transaction is concluded.  Checks are customarily done with reference to the 

financial statements and management accounts of a company or close corporation 

making application for credit.173  The Commissioner does not publicise, through 

credit bureaus or otherwise, the details of those who are in default of payments in 

terms of the Act.174

76.4 The Appellant appreciates that entities such as Lauray and Airpark from time to time 

import goods into the Republic, and thus become liable to the State for duty.  It is, 

however, one thing to incur liability for duty in terms of the Act, and quite another to 

default on a payment thereof.175  It is difficult to see how the Appellant can be 

expected to know that someone whose past trading history does not suggest that they 

present a credit risk will in the future default on the payment of duty owing by them 

in terms of the Act.176

 
173 Van Niekerk Replying Affidavit 23.1: 1a: 139. 
174 Van Niekerk Replying Affidavit 23.1: 1a: 139. 
175 Van Niekerk Replying Affidavit 23.2 and 23.3: 1a: 139. 
176 Van Niekerk Replying Affidavit 23.3: 1a: 139-40. 
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76.5 In his last affidavit Mr Booysen frankly acknowledged that “it is impossible to 

predict in advance which importers or manufacturers are likely to fail to pay the 

customs and excise duty due by them”.177  This contradicts the statement in his earlier 

affidavit that had the Appellant conducted superficial enquiries about the business of 

Lauray and Airpark it would have known of their potential liability for duty.178

76.6 There is accordingly no justification for a statutory provision with the breadth of 

section 114 which, in effect, determines that in every case where goods such as 

vehicles are sold on instalments or leased to someone who was at the time, or in 

future may become, a customs debtor, such goods should be surrendered to the 

State.179

77. Fourthly, the Respondents claim that the provision of security by potential debtors is 

not is a viable alternative to detention and sale in terms of section 114.  Mr Booysen 

states that many debtors are not able to produce and maintain the necessary security, 

that trade and the South African economy may be “stifled” if such security is 

demanded and that interest and mortgage rates in e.g. the United Kingdom and the 

Netherlands (where security is routinely required) are low compared to those in 

South Africa.180  The Appellant’s response to this is as follows: 

 
177 Booysen Affidavit 20: 1a: 222. 
178 Booysen Affidavit 35: 1a: 73-4. 
179 Van Niekerk Replying Affidavit 10.4: 1a: 129. 
180 Booysen Affidavit 20: 1b: 222. 
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77.1 Mr Booysen’s evidence on this issue is so speculative and vague that it is of little 

assistance to this Court in reaching a decision on the constitutionality of section 114. 

 For instance, Mr Booysen’s statement regarding interest rates assumes facts – 

namely, the interest and mortgage rates in the three countries – which are not in the 

evidence before this Court.  The cost of banking services, including loans and 

guarantees, is not solely determined by interest rates; other bank charges must also be 

considered. 

77.2 Mr Booysen’s expression of opinion on the relative costs of money and banking in 

South Africa, the United Kingdom and the Netherlands is inadmissible because he is 

not an expert on banking and economics (on the assumption that he refers to real 

interest rates, not merely nominal interest rates).. 

77.3 It is further to be noted that the Respondents have placed no evidence before this 

Court regarding the levels and types of security required by the Commissioner when 

deferring payment of duty on goods released for home consumption (in terms of 

section 39(1)(b) of the Act). 
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77.4 The Respondents’ evidence as to the foreign law, which is dealt with more fully in 

paragraph 78 below, shows clearly that in countries such as Belgium, Canada, the 

Netherlands and the United Kingdom the legislative provisions allowing the customs 

authorities to attach and sell assets are seldom applied because the payment of 

customs duties is secured.  For instance, it appears that Canadian importers or their 

agents are permitted to obtain the release of goods prior to the payment of duties and 

taxes, provided that an amount of security, based upon their average monthly duties 

and taxes over a 12 month period up to a maximum of $10 million, has been posted 

with the Canada Customs and Revenue Agency.181  This prophylactic approach 

(involving as it does a quantum of security linked to recent levels of duties and taxes) 

contrasts sharply with the arbitrary R100 000 security usually demanded from 

importers operating customs warehouses in South Africa.182

77.5 Accordingly, it is submitted that the evidence of foreign systems adduced in this 

matter by the Commissioner, far from supporting his case, shows that he does not 

effectively utilise the constitutionally unproblematic alternative measures allowed for 

in the statute, such as requiring adequate security from those involved in the import 

and export trade and refusing to allow financially weak traders to operate customs 

bonded warehouses. 

 
181 See Goatbe Affidavit 5: 1b: 304. 
182 Booysen Affidavit 19: 1b: 221. 
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78. Finally, the Respondents rely heavily on the statutory position in other countries.  

They contend, for instance, that “statutes in Holland, Belgium, the United Kingdom 

and Botswana … have statutory provisions conferring powers similar to those 

contained in section 114.  The existence of such powers is accordingly … consistent 

with the manner in which a Customs Department operates in an open and 

democratic society”.183  The Appellant’s main response to this is that a feature of the 

tax statutes in the other jurisdictions cited by the Respondent is that most apply to a 

far narrower class of goods than does section 114(1)(a), while several do not 

subordinate to the claims of the State the claims of others to those goods.  Thus: 

78.1 Section 97 of the New Zealand statute clearly limits to items in respect of which duty 

has been charged and remains unpaid the customs officials’ power to take possession 

of and sell goods (see section 97(2) – by contrast, section 114(a) of the South African 

Act is far wider in scope).  Section 97 of the New Zealand statute also affords an 

absolute immunity to innocent purchasers of such goods for valuable consideration 

(section 97(8)).184

78.2 Contrary to what the Court a quo found,185 section 51 of the United Kingdom 

Finance Act 1997 appears to limit the power to levy a distress against goods and 

assets which belong to the recalcitrant taxpayer – no reference is made to any power 

to levy a distress against goods and assets belonging to third parties.186

 
183 Booysen Affidavit 15: 1a: 66. 
184 Ryan Affidavit 17: 1b: 238-9. 
185 See the second and third paragraphs on page 37 of the Judgment. 
186 Simkin affidavit 4.2: 1b: 272. 
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78.3 The lien created by section 146 of the Canadian Customs Act may be imposed only 

on goods imported or registered for export by or in the name of the person by whom 

the duty is owed.187  Moreover, consistently with section 146, sections 138 and 139 

create a mechanism which allows a court to protect the third parties’ interests in 

detained goods (e.g. owners, mortgagees and lien holders) provided that they 

obtained their interest prior to the contravention of the Customs Act and acted in 

good faith and reasonably in permitting the customs debtor to obtain control of the 

goods.188

78.4 In terms of section 259 of the Australian Customs Act a Collector’s power to sell 

goods to satisfy unpaid debts is, it would appear, limited to: (a) pecuniary penalties 

imposed by a court; and (b) goods under customs control belonging to the person 

against whom the penalty was imposed.189

 
187 Payer affidavit 9: 1b: 308. 
188 Payer affidavit 11-14: 1b: 308-9. 
189 Kenway Affidavit 8: 1b: 316. 
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78.5 In Belgium, the State’s claim to the proceeds of a person’s movables arises only in 

cases where that person has unpaid excise duties, as distinct from customs duties.190  

Contrary to what was held in this regard by the Court a quo,191 the State’s claim 

ranks behind those of “all the preferential debtors of the common law”, and 

accordingly “may not prevail over the preferential of the seller of unpaid movable 

effects”.192  The authorities’ power to attach movables belonging to third parties is 

expressly limited to “tools and equipment which are found in the factories and 

processing plants/industries of the tax debtors”.193

78.6 Section 121 of the Botswana statute is clearly modelled on section 114 of the South 

African Customs Act,194 and is therefore subject to the same constitutional criticisms 

as those levelled against section 114 in these proceedings.  The same applies to 

Namibia, which has retained the South African Customs Act.195

 
190 Republic Shoes Dewilde Affidavit “Addendum JD3” 336: 2b: 178. 
191 See the finding in the last paragraph on page 36 of the Judgment and the first paragraph on page 
37 thereof. 
192 Republic Shoes Dewilde Affidavit “Addendum JD3” 333: 2b: 178. 
193 Republic Shoes Dewilde Affidavit “Addendum JD1” article 313(3) of the General Law on 
Customs and Excise 1977: 2b: 171. 
194 Republic Shoes Mudongo Affidavit “Annexure A” section 121 of the Customs and Excise Duty 
Law: 2b: 217-8. 
195 See Republic Shoes Booysen Affidavit 23: 2a: 95-6. 



- Page 70 - 
 
 
 
 
 

 

78.7 Finally, in practice in Holland,196 Belgium197 and the United Kingdom198 the 

legislative provisions allowing the customs authorities to attach and sell assets are 

seldom applied because, as explained, the payment of customs duties is secured by 

other means (e.g. guarantees).  

79. For these reasons it is submitted that section 114(1)(a) and (b) and (2) are 

unconstitutional and invalid to the extent that they permit the Commissioner or an 

officer under his control to detain and sell the goods referred to in section 114(1)(a) 

belonging to someone other than the person liable to the State for the debt described 

in section 114(1)(a) and/or to the extent that they afford the claims of the State 

priority over the claims of all other persons upon anything so detained. 

The appropriate order 

80. Section 172(1)(a) of the Constitution provides that when deciding a constitutional 

matter within its power, a court must declare that any law or conduct that is 

inconsistent with the Constitution is invalid to the extent of the inconsistency.  The 

requirement to declare invalid legislation only “to the extent of the inconsistency” 

means that a court must declare invalid only those parts of a law that are 

unconstitutional.  This can entail striking down specific provisions whilst leaving 

others intact, or severing unconstitutional provisions from within a section or 

subsection and leaving the remainder in place. 

                                                 
196 Republic Shoes Holierhoek Affidavit 12: 2a: 117. 
197 Republic Shoes Dewilde Affidavit 8.1: 2b: 167. 
198 Republic Shoes Gasper Affidavit 7.1 and 7.5: 2b: 199 and 200. 
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81. The liens in the present case are not automatic liens created by section 114(1)(aA) 

and (aB), which also form the subject-matter of section 114(2A)(a).  Strictly 

speaking, therefore, if this Court is with the Appellant, it may leave those provisions 

intact (although, as regards section 114(1)(aA), the Appellant’s attacks, if good, will 

remove the special statutory priority and the remedy of sale afforded to the State). 

82. As to the remainder of section 114, the question which then arises is whether the 

unconstitutional parts can be severed, leaving the remainder intact.  This Court set 

out the test for severance as follows: “… if the good is not dependent on the bad and 

can be separated from it, one gives effect to the good that remains after the 

separation if it still gives effect to the main objective of the statute. The test has two 

parts: first, is it possible to sever the invalid provisions and second, if so, is what 

remains giving effect to the purpose of the legislative scheme?”199

83. With regard to the first of these tests, this Court has identified two types of 

severance, namely, first, “actual” or “literal” severance, where words and phrases 

are struck out, and, secondly, if literal severance is not possible, “notional 

severance”, where the provision remains the same but is read subject to a condition 

for proper application.200

84. If the Court upholds the Appellant’s access to courts attack, section 114(1)(b) would 

be susceptible to actual severance by the excision of the words “by sale or other 

 
199 Coetzee v Government of the Republic of South Africa, supra, at par 16. 
200 South African National Defence Union, supra, at par 15-16; an order for notional severance was 
made in Ferreira, supra, at par 131. 
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proceedings”.  The effect of severing those words would be to render the claims of 

the State enforceable, but not without judicial supervision, after the expiry of the 

prescribed three month period.  Unlike the provisions at issue in the Lesapo201 and 

Land Bank cases,202 the severance of those words would not require consequential 

amendments. 

85. However, it is doubtful that what would then remain would give effect to the purpose 

of the legislative scheme, which as explained by the Respondents is to prevent the 

delays and costs attendant on court proceedings.  For this reason, if the access to 

courts challenge is good, striking down is the only viable option.  The proper order 

would then be one declaring sections 114(1)(a) and (b) and (2) of the Act to be 

unconstitutional and invalid. 

86. If the Court makes an order of that sort it will not strictly speaking be necessary for it 

to deal with the Appellant’s two property rights attacks or its economic activity 

attack.  However, given that the matter will be fully argued and that Parliament will 

require guidance on the constitutionality of a possible replacement for section 114, it 

is submitted that it would be appropriate for this Court to deal with these issues in an 

obiter dictum. 

87. If the Court dismisses the access to courts attack, or confines its order of 

unconstitutionality pursuant to that attack to the words “by sale or other 

proceedings” in section 114(1)(b), the Court may nevertheless uphold one or both of 

 
201 See Lesapo, supra, at par 31. 
202 See Land Bank, supra, at par 15. 
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the Appellant’s property rights attacks or its freedom of economic activity attack. 

88. As explained, the key to the property rights attacks and the freedom of economic 

activity attack is the unconstitutionality of detention of the goods which are owned 

by persons who have nothing to do with the debt to the State or in respect of which 

such persons have real rights of security.  The detention “activates” the State’s 

priority over the claims of all others in respect of those goods, and permits the State 

to sell them or enforce the debt by other proceedings if the debt is not paid within 

three months after it became due. 

89. Section 114(1)(a) is worded in such a way that it is not susceptible to actual or literal 

severance to remove the offending effects  There are no words to sever in the 

description of the second class of goods that could save the description, and severing 

words such as “in the possession or under the control of such person” in the 

descriptions of the third, fourth and fifth classes would only compound the 

unconstitutionality by further extending the application of those classes to third 

parties. 

90. A more viable option would be to apply notional severance to section 114, i.e. to 

declare sections 114(1)(a) and (b) and (2) of the Act to be unconstitutional and 

invalid to the extent they permit the Commissioner or an officer under his control to 

detain and sell the goods referred to in section 114(1)(a) belonging to someone other 

than the person liable to the State for the debt described in section 114(1)(a) and/or to 

the extent they afford the claims of the State priority over the claims of all other 

persons upon anything so detained. 
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91. Once again, however, the purpose of the legislative scheme – namely to render all 

goods falling within the five classes in section 114(1)(a) liable to detention, 

irrespective of who the owner is – would be frustrated by notional severance of the 

sort just described.  That kind of judicial “legislation” would violate the separation of 

powers in the Constitution.203

92. Consequently, in these proceedings the Appellant seeks an order declaring sections 

114(1)(a) and (b) and (2) of the Act to be unconstitutional and invalid.  In the 

alternative, the Appellant seeks, first, an order declaring the words “by sale or other 

proceedings” in section 114(1)(b) of the Act to be unconstitutional and invalid and, 

secondly, an order declaring sections 114(1)(a) and (b) and (2) of the Act to be 

unconstitutional and invalid to the extent they permit First Respondent or an officer 

under his control to detain and sell the goods referred to in section 114(1)(a) 

belonging to someone other than the person liable to the State for the debt described 

in section 114(1)(a) and/or to the extent they afford the claims of the State priority 

over the claims of all other persons upon anything so detained. 

93. The Respondents have however requested a three year suspension of any order of 

constitutional invalidity which this Court should make, alternatively an order 

precluding any retrospectivity.204   

94. It is submitted that the Respondents have laid a wholly inadequate factual foundation 

 
203 Compare Kauesa v Minister of Home Affairs 1996 (4) SA 965 (NmS) at 987D; S v Lawrence; S v 
Negal; S v Solberg 1997 (4) SA 1176 (CC) at par 80. 
204 See Booysen Affidavit 26-31: 1b: 225-228. 
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for the suspension it now seeks.205

95. As to retrospectivity, it is submitted that an order similar to that made by this Court 

in the Lesapo case206 should be made in the present matter, that is an order in terms 

of section 172(1)(b) of the Constitution that the declaration invalidates any 

detentions of the property carried out in terms of the impugned provisions, provided 

that on the date of the judgment of this Court such property has not yet been sold in 

execution. 

 
205 See Van Niekerk Replying Affidavit 18: 1b: 333.  Compare Lesapo, supra, at par 33. 
206 See Lesapo, supra, at par 33. 
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Costs 

96. It is submitted that if the Appellant is successful the Respondents should be ordered 

to pay the Appellant’s costs.  The Commissioner precipitated these proceedings by 

attaching the Appellant’s motor vehicles to satisfy the “debts to the State” owed by 

others (Lauray and Airpark).  The Respondents, organs of state in the national sphere 

of government, are unlikely to be deterred from resisting future constitutional 

challenges by the financial consequences of failure.207

97. It is submitted further that if the Appellant is unsuccessful no order as to costs should 

be made.  Although the Appellant in this case is a commercial enterprise litigating to 

protect its own interests, it has ventilated an important issue of constitutional 

principle and such persons should not be discouraged from doing so by the risk of 

having to pay the costs of their adversaries.  The Appellant’s grounds of attack are 

not frivolous or vexatious, it has not acted from improper motives and there are no 

other circumstances which make it in the interests of justice to direct that the 

Appellant pay the Respondents’ costs.208

Conclusion 

                                                 
207 Member of the Executive Council for Development Planning, Gauteng v Democratic Party 1998 
(4) 1157 (CC) at par 66; Executive Council, Western Cape Legislature and others v President of the 
Republic of South Africa and others 1995 (4) SA 877 (CC) at par 123. 
208 Ex Parte Gauteng Provincial Legislature: In re Disupte Concerning the Constitutionality of 
Certain Provisions of the Gauteng School Education Bill 1996 (3) SA 165 (CC) at par 36; Ex Parte 
Speaker of the KwaZulu-Natal Provincial Legislature: In re KwaZulu-Natal Amakhosi and 
Iziphakanyiswa Amendment Bill of 1995; Ex Parte Speaker of the KwaZulu-Natal Provincial 
Legislature: In re Payment of Salaries, Allowances and other Privileges to the Ingonyama Bill of 
1995 1996 (4) SA 653 (CC) at par 49. 
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98. It is accordingly submitted that the following orders should be made: 

98.1 the appeal succeeds with costs, including the costs of two counsel; 

98.2 sections 114(1)(a) and (b) and (2) of the Customs and Excise Act, 91 of 1964, are 

declared to be unconstitutional and invalid; 

98.3 in the alternative to paragraph 98.2: 

98.3.1 the words “by sale or other proceedings” in section 114(1)(b) of the Act are 

declared to be unconstitutional and invalid; and 

98.3.2 sections 114(1)(a) and (b) and (2) of the Act are declared to be 

unconstitutional and invalid to the extent they permit First Respondent or an 

officer under his control to detain and sell the goods referred to in section 

114(1)(a) belonging to someone other than the person liable to the State for 

the debt described in section 114(1)(a) and/or to the extent they afford the 

claims of the State priority over the claims of all other persons upon anything 

so detained; and 

98.4 the declaration of invalidity in 98.2 or 98.3 shall invalidate any detentions of property 

carried out in terms of the impugned provisions, provided that on the date of the 

judgment of this Court such property has not yet been sold in execution. 
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