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5th RESPONDENT’S SUBMISSIONS 

 

THE RELEVANT LEGISLATION 

 

1.1 Drugs and Drug Trafficking Act 140/1992   [”Drugs Act”] 

Sec 4: “No person shall use or have in his possession - 

   (a) ........................... 

           (b) any.....undesirable dependence-producing substance [such as cannabis, 

according to Part III of Schedule 2] unless - 
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(i) - (v)   ........................... 

     (vi)   he has otherwise come into possession of any such substance in 

a lawful manner.” 

 

[Sub-sections (i) - (v) provide for exemptions relating to certain classes of 

persons, such as patients, doctors, dentists, pharmacists, veterinarians, 

nurses, etc, as well as certain officials.] 

 

  For easy reference an extract of the Act and the relevant Schedule are annexed 

hereto, marked 1 - 3. 

 

1.2 Medicines and Related Substances Control Act, Act 101/1965 (“Medicines Act”) 

 

Sec 22A(10):  “No person shall - 

(a) acquire, use, have in his possession...........any Schedule 8 substance (such 

as cannabis) except for analytical or research purposes and unless a 

permit ...........has been issued to him.” 

 

[See extract of the Act and the relevant Schedule marked 4 - 6.] 
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1.3 However, there is other pending legislation which might have a bearing on this 

Honourable Court’s deliberations. 

 

Pending Legislation: 

2. Act 90/1997 (Medicines and Related Substances Control Amendment Act) 

repealed the whole of the “Medicines Act”, but most of this Act was in turn 

repealed by Act 132/1998 (S A Medicines and Medical Services Regulatory 

Authority Act). 

 

3. However, the Proclamation (R49 dated 30.4.1999) putting Act 132/1998 into operation 

was declared null and void. [See: Pharmaceutical Manufacturers of S A v Ex President, 

R S A 1999(4) SA 788 (T).] 

 

4. Act 101/1965 (the “Medicines Act”) is thus still in force. 

 

5. Act 132/1998, when it is properly brought into operation, provides inter alia as follows: 

 

5.1 Sec 31(9)(a): “No person may - 

(i) acquire, use, possess, cultivate...........or supply any Schedule 7 substance (such 

as cannabis)   unless  that  person  has  been  issued with a permit.........but the  
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authority may.....authorise the use of [cannabis] in order to provide a medical 

practitioner, analyst, researcher or veterinarian therewith.....for the treatment  or 

prevention of a medical condition in a particular patient, or for the purposes of  



education, analysis or research.” 

 

5.2 Sec 31(16): “Despite anything contained in this section - 

(b) any person may possess a Schedule...... 7 substance if  he or she has obtained a 

prescription issued by an authorised prescriber.” [Such as a doctor, nurse, 

dentist, etc - See Sec 31(17)(a).] 

 

5.3 Sec 31(17)(b) limits these provisions to “the treatment or prevention of a disease 

or some other definitive curative therapeutic purposes.” [Drug addicts are 

excluded, unless they are in a hospital or some other institution.] 

 

6. It is submitted that the proposed legislation - 

(a)  makes it clear that the Legislature is still intent on prohibiting the general 

trafficking in, and the use and possession of, dagga; 

 

(b) but its use and possession, etc. can be sanctioned by a permit; and 

 

(c) a permit/prescription can sanction the drug for medicinal, research, etc. purposes. 
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7. These proposed “relaxations” of the prohibitions on the use and possession of dagga are, 

it is submitted, not in conflict with the Drugs Act, for the following reasons: 

 

(a) the “relaxations” are merely a refinement of the exemptions that are already 

provided for in sub-sections 4(a)(i)-(vi) (supra) of the Drugs Act; 

 



(b) the general use and possession of dagga is still prohibited. 

 

8. Neither are the provisions of (the still valid) Medicines Act in conflict with the Drugs 

Act, since sec 2 of the Drugs Act provides that the Act “shall apply in addition to, and 

not in substitution for, the provisions of the Medicines Act......” The two Acts thus 

complement each other. 

 

9. THE GROUNDS OF APPEAL 

9.1 From the mass of papers filed it appears as if the following are the grounds of appeal: 

 

9.1 “The total failure by the Supreme Court of Appeal (‘SCA’) to apply the appropriate 

constitutional principles.”  (Para 25 of the Application for leave to appeal.) 
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9.2 “Non-constitutional issues which had a constitutional impact on its finding.” (Para 27 of 

the Application.) 

 

9.3 The violation of his rights are not justified.  (Paras 28 and 66 of the Application.) 

 

10. It is also submitted that because the Appellant has shifted his ground so often during the 

course of these proceedings that it is difficult to determine exactly what issues are before 

this Honourable Court. 

 

APPELLANT IS CONSTANTLY SHIFTING GROUNDS: 

 



11. Before the C P D: 

11.1 The matter started off as a review of the Law Society of the Cape of Good Hope’s 

decision not to register the Appellant’s contract of Community Service. 

RECORD: Vol 1 page 1. 

 

11.2 It was only in his written submissions that MR TRENGOVE S C raised certain 

constitutional issues relating to sec 4(b) of the Drugs Act, as will be seen from the 

annexed extract marked 7 - 8. 
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11.2 It should be noted - 

(a) that total invalidity was not asked for; 

(b) sec 22A(10) of the Medicines Act was not even mentioned. 

 

11.3 The C P D found that the limitation of Appellant’s rights was justified. 

RECORD: Vol 6 pages 381 and 397. 

 

11.4 The Court also found that MR TRENGOVE’s submissions relating to sec 4(b)(vi) of the 

Drugs Act could not be upheld. 

RECORD: Vol 6 pages 402 - 406. 

 

12. Before the S C A: 

12.1 Now MR HODES S C claimed new relief whereas previously claimed relief was 



abandoned. 

 

12.2 New Relief: 

It was now sought - 

(a) to declare sec 4(b) of the Drugs Act and sec 22A(10) of the Medicines Act 

invalid. [This relief had not been sought before the C P D]; 
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(b) alternatively, these sections were “inconsistent with the Constitution to the extent 

that they fail to provide an exemption applicable to the use, possession and 

transportation (this underlined portion is new) of cannabis by a 

Rastafarian...........” 

RECORD: Vol 7 page 432; 

 

(c) during the appeal only the alternative prayer was pursued. 

RECORD: Vol 7 page 433. 

 

12.3 Previous Relief: 

The submissions by MR TRENGOVE relating to sec 4(b)(vi) of the Drugs Act were not 

repeated by MR HODES before the S C A. 

 

13. Before this Honourable Court: 

13.1 There has been another significant shift of ground.  Previously, the relief prayed for was 



in respect of Rastafari in general, and 5th Respondent has consistently raised, in the C P D 

and the S C A, the concern of children being exposed to dagga should an exemption for 

Rastafari be granted.  This is dealt with more fully in paras 25 and 64 - 65 (infra), but 

see for instance sec 28(1)(d), read with the Table of Non-Derogable Rights, of the Final 

Constitution. 
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13.2 Now, before this Honourable Court, the Appellant appears to have limited his prayer for 

relief to adult Rastafari.  See page 22, para (c); page 31, para 27.3 and page 89, para 62 

of his Application for leave to appeal. 

 

13.3 The practical problems relating to a partial exemption will be dealt with more fully in 

paras 101- 104; 107.3; 119  (infra), but at this stage it is submitted that this belated shift 

of ground (to adult Rastafari), which was obviously done to meet a serious flaw in the 

Appellant’s case, has caused his plea for an exemption to founder fatally.  For instance: 

how is an exemption in favour of adult Rastafari only going to be controlled and policed? 

 How are the guaranteed rights of children going to be protected?  How is this 

Honourable Court going to fashion an order embodying the rights of adult Rastafari, yet 

protecting the rights of children? 

 

13.4 Although the Appellant has nailed his colours to the mast in respect of adult Rastafari, it 

is submitted that it is difficult to ascertain from the mass of papers that he has filed 

exactly what issues he has placed before this Honourable Court. 

 

13.4.1 Is he asking that sec 4(b) of the Drugs Act and sec 22A(10) of the Medicines Act 



be struck down in toto?  (In other words, is he reviving prayer 4(a) of his amended 

Notice of Motion before the SCA?  See RECORD: Vol 7 page 432); or 
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13.4.2 Is he asking that only the reference to cannabis be removed from the respective 

Schedules?   [See annexures 2  - 3; 5 - 6.] 

[This prayer can be gleaned from page 21 para 26.3 of his Application for leave to 

appeal]; or 

 

13.4.3 Is he asking for an exemption for adult Rastafari in terms of the alternative prayer 

of his amended Notice of Motion?   [See RECORD: Vol 7 page 432]. 

 

13.4.4 And is the exemption only in respect of use and possession, or does it include 

transportation (as prayed for in the amended Notice of Motion at Vol 7 page 432) 

as well?  It should be noted that sec 1 of the Drugs Act provides that “Dealing in” 

drugs “includes any act in connection with the transhipment.... supply....of the 

drug”, and sec 5(b) of the Drugs Act makes it an offence to “deal in” dagga. [See 

also sec 22A(1) read with sec 1 of the Medicines Act.] 

 

13.4.5 Is the Appellant thus impliedly asking that these sections be struck down as well, 

or is he asking that adult Rastafari merely be exempt from these provisions relating 

to “dealing”? 

 



13.5 It  is  submitted  that  even at this  early stage it is clear that the  granting of any  
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exemptions, although a superficially attractive solution, is beset with many 

practical and legal problems.  It is submitted that it is an inherently 

dangerous path to follow, for where would it end?  This will be dealt more 

fully with in paras 99 - 105  (infra). 

 

14. Appellant’s line of attack will only be clarified on 18.10.2000.  Although 5th 

Respondent’s heads need be filed only on 27.10.2000 the time constraints and the sheer 

logistics of typing, preparing copies and sending them to Johannesburg by 27.10.2000 do 

not allow  5th Respondent to wait until 18.10.2000 to ascertain what Appellant’s 

submissions are, and then to thereafter amend his submissions. 

 

15. This Honourable Court’s indulgence is humbly prayed for, but 5th Respondent has no 

option at this stage but to address all the issues set out in paras 13.4.1 - 13.4.5 supra on 

the assumption that this appeal will cover all these issues. 

 

16. In any event, this procedure is also adopted since this Honourable Court might very well 

require the parties to address it fully on all the issues since “there is a compelling public 

interest that the constitutionality of (sec 4(b) and 22A(10) of the Drugs Act and the 

Medicines Act respectively) be determined. Continuing uncertainty in this regard may 

well prejudice the general administration of justice 
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as well as the interests of the accused persons affected.”  See - 

S v MANAMELA 2000(3) SA 1 (CC) at para [12]. 

 

THE S C A JUDGMENT: 

17. It is submitted that the Appellant’s attack on the S C A’s judgment is not warranted, for 

the following reasons: 

 

17.1 The issue before that court was a very narrow one (the “exemption” issue). 

RECORD: Vol 7 pages 437/438. 

This issue was disposed of on the authority of this Honourable Court’s judgment in S v 

LAWRENCE  1997(4) SA 1176 (CC) at para [80] to the effect that the courts cannot 

legislate such exemptions. 

RECORD: Vol 7 pages 437 - 439. 

There was thus, it is submitted, no constitutional issue before the S C A, and it is 

respectfully submitted that it was not necessary for that court (as it did) to have 

considered the matter any further on  pages 440 - 443 of Vol 7 of the Record. 

See also: S v DLAMINI 1999(4) SA 623 (CC) at para [32]; 

S v BEQUINOT 1997(2) SA 887 (CC) at para [7]. 

 

However, that Honourable Court did consider the matter further, which brings me to the 

following submissions. 
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17.2 Since this Honourable Court’s Rules do not provide for it no succinct notice of appeal 

was served on the S C A and this Honourable Court thus has not had the benefit of any 

further reasons from the Honourable Judges of Appeal.  In the absence of such further 

reasons it is submitted that it must be assumed that the Honourable Judges of Appeal did 

consider the aspects that they are criticised for not doing. 

 

17.3 The Honourable Judges of Appeal also had difficulty in formulating an appropriate order. 

RECORD: Vol 7 pages 442/443. 

[It is respectfully submitted that this Honourable Court will also be faced with this 

difficulty.] 

 

18. On the assumption that this Honourable Court will be of the view that there is a 

compelling interest to canvass this matter fully, the following respectful submissions will 

be made. 

 

THE RULE 30 APPLICATION AND THE APPLICATIONS TO LODGE FURTHER 

INFORMATION 

 

19. Since the nature of the drug is an important feature of the case, the additional 

evidence/information  sought to be admitted by both  parties  could be relevant, 
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and thus be of assistance to this Honourable Court, in determining this important issue. 

 

20. The submissions by both parties on the admissibility of the various documents could be 

time-consuming, and this would leave less time to argue the real merits of the case. 



 

21. The following comments, followed by a suggestion, are respectfully offered for 

consideration: 

 

21.1 Apart from the editorials in “The Lancet” and “The British Medical Journal” [pages 323 

- 327 of the Rule 30 Record], the other material (whether for or against the State) is 

relevant, and this Honourable Court should have the benefit of considering all the 

available material. 

 

21.2 It is clear from reading the various reports and affidavits that much research has been 

done on the topic and a reasonable amount of certainty has been reached on many 

aspects, but the situation was summed up by McCORT J as follows in the 

CHRISTOPHER CLAY v Q case (annexure 29 of the Appellant’s application for leave 

to appeal at annexure 38: 
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“I can only conclude from a review of these reports and the other viva 

voce evidence ..... that the jury is still out respecting the actual and 

potential harm from the consumption of marijuana.  It is clear that 

further research should be carried out.” 

 

21.3 It is thus respectfully submitted that neither Rule 30(1)(a) nor (b) could be a basis 

for the admissibility of the additional material. 

 

RESPECTFUL SUGGESTION 



22. It is suggested that recourse to Rule 30 should be abandoned and that Appellant’s 

material (including the affidavits of DRS GRINSPOON and ERICKSON) should be 

admitted in terms of Rule 20(3)(b)(ii) as being “supplementary information” and that 5th 

Respondent’s material be admitted on the grounds set out in MR KAHN’S application. 

RULE 30 - RECORD: pages 359 - 362. 

23. Should this Honourable Court agree with this suggestion then the nature of the drug can 

be ascertained with reasonable certainty after reviewing all the available material. 

 

THE NATURE OF THE DRUG 

24. General Description: 

Prof ZABOW - RECORD: Vol 3 pages 146 - 147: 
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24.1  “The use of dagga is considered to be harmful due to its 

psychoactive component (tetrahydrocannabinol).  This 

hallucinogen has intoxicating effects and has been observed to 

produce intoxication, panic attacks, memory deficits and 

psychosis.  The disturbed behaviour is frequently observed in 

persons presenting for psychiatric evaluation in emergency 

clinical situations. 

 

The chronic usage of cannabis has, by my personal observation, 

produced cognitive, emotional and volitional deterioration.  The use of 

dagga within certain cultural groups (such as Rastafarians) has resulted 

in behavioural problems being referred to (Valkenberg) Hospital.” 

 

24.2  “Cannabis is a hallucinogen.  (It) is a potentially dangerous drug 

and as such a public health concern, especially with regard to the 



increased use evident in adolescents.” 

ZABOW - Vol 3 pages 148 and 153.  

 

 

24.3 C VAN DEN BERGH - RECORD Vol 4, Annexure page 299: 

“Impairment of memory and concentration, personality change, 

diminished drive and ambition, apathy, poor judgement.” 

 

24.4  “Marijuana is not a completely benign substance.  It is a 

powerful drug with a variety of effects,” 

 

MARIJUANA AND MEDICINE: ASSESSING THE SCIENCE BASE 

(‘SCIENCE BASE”) - Rule 30 Annexure 6. 
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24.5  “Our own view is that while we cannot say that any and all non-

medical use of psychotropic drugs is to be condemned in 

principle, the potential for harm of non-medical drug use as a 

whole is such that it must be regarded on balance, as a 

phenomenon to be controlled.”   [My underlining.] 

 

CANADIAN GOVERNMENT COMMISSION OF INQUIRY INTO 

THE NON-MEDICAL USE OF DRUGS  - 1972  - (“LeDain”) 

Rule 30 Annexures page 240. 

 

24.6  “The major potential health risks from the acute use of cannabis 

arise from its effects on cognitive and psychomotor performance. 

Intoxication produces dose-related impairments in a wide range 

of cognitive and behavioural functions that are relevant to a 



skilled performance like driving........or operating  machinery.  

These include: slowed reaction time and information processing; 

impaired perceptual-motor co-ordination and motor 

performance; impaired short-term memory; signal detection, 

tracking behaviour and slowed time perception.” 

 

W H O PROJECT ON HEALTH IMPLICATIONS OF 

CANNABIS USE (“WHO”)  

Rule 30 Annexures pages 285/286. 

 

24.7 INTERPOLS’s Report on Trends and Patterns of Illicit Drug Traffic, 1993. 

RECORD: Vol 5 page 321 

 

“Cannabis is one of the oldest known hallucinogens and is the most 

widely cultivated and abused drug worldwide.” 
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SPECIFIC HARMFUL EFFECTS 

 

25. Adolescents:   [See also paras 65.1 - 65.8 infra] 

(i) Prof AMES: “It should be remembered........that young people who abuse 

cannabis for prolonged periods during critical periods of 

learning may jeopardise their emotional and cognitive 

maturation.” 

RECORD: Vol 3 page 156  

 

(ii) “LeDain”: “Effect on adolescent maturation.  We are in general agreement 

that the regular use of cannabis by adolescents has, in all 

probability, a harmful effect on the maturing process, and that 

this should be the chief focus of our social concern.  We do not 



have experimental evidence for this conclusion but we believe 

that it is a reasonable inference from what we know of the nature 

of cannabis and adolescent development. 

 

The subjective experiences of cannabis intoxication - particularly 

intoxication with high doses possessing hallucinogenic properties 

- and alcohol intoxication are in our opinion essentially different. 

Alcohol may produce a blunting of perception and a gross 

disinhibition of behaviour, while an hallucinogenic experience 

may lead to an extreme intensification of the processes of 

perception as well as to qualitative distortion of space-time 

relationships.  Such experiences are often also associated with 

striking changes in one’s perception of his own body image and 

personal identity.  This special nature of hallucinogenic 

experiences conceivably may have a lasting traumatic impact on  
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the maturation of a 12 or 13-year old who is probably not yet 

capable of assimilating this kind of experience without suffering 

harm. 

 

It seems completely unrealistic to assume that adolescents, 

beginning as early as the age of twelve, can persistently resort to 

cannabis intoxication with its hallucinogenic effects without 

seriously interfering with development of the capacity to cope 

with reality that is an essential part of the process of maturation. 

There is also the probability that the use of cannabis will have the 

effect of precipitating mental disorders in those who are 

particularly vulnerable to them.  The evidence as to the effects of 

cannabis on the learning process and on academic performance 

is inconclusive, although there is a good deal to suggest that 

frequent use of cannabis may have adverse effects on these 



functions, mainly because of its effect on short-term memory and 

attention. It is a virtual certainty that heavy use of cannabis will 

have an adverse effect on these functions. 

 

Probably the most serious thing about cannabis is that it is being 

used by adolescents.  The most ardent proponents of legalization 

do not pretend that this is a matter of indifference.  Virtually all 

proposals for legalization contemplate an age limit, usually 18, 

below which cannabis would not be available.” 

 

     Rule 30 Record  Annexures 243/244. 
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26. “Gateway”  or  “Stepping Stone” to more dangerous drugs: 

(i) Brig. VENTER: “....in my experience young people begin with dagga and 

then “graduate” to other drugs such as Mandrax and 

cocaine.  Dagga is thus a dangerous ‘stepping stone’ to 

other drugs and ultimate abuse and addiction.” 

RECORD: Vol 3 page 165 (5). 

 

(ii) Prof ZABOW: “Abuse of cannabis facilitates association with social groups and 

subcultures involved with the more dangerous drugs.  

Transition to use of such drugs would be a consequence of 

this association, rather than an inherent effect of 

cannabis.” 

RECORD: Vol 3 page 151 (23). 

 

(iii) C v.d. BERGH: “....... there is an ever greater risk that more and more 



persons, and particularly the young, will be attracted to 

experiment with drugs and (this) can so rapidly lead to 

drug dependence.” 

RECORD: Vol 4 page 296 (18). 

 

(iv) “Science Base”: “Intensity of drug use is an important risk factor in 

progression.  Daily marijuana users are more likely than 

their peers to be extensive users of other substances.” 

 Rule 30  Annexure 74 (5th para). 

 

(v) “LeDain”: “Nevertheless, we believe that by stimulating a taste for drug 

experiences, lowering inhibitions about experimenting with more 

dangerous  drugs,  and  leading  to  personal  associations  and 
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involvement in a pattern of  life which emphasizes an interest 

in drugs, cannabis must be reckoned as a potent factor 

contributing to the growth of multi-drug use.  It is not necessary 

to make a clear case of causation in order to place the role of 

cannabis in multiple-drug use in some plausible general 

perspective.  The attacks on a hypothesis of causation to some 

extent set up a ‘straw man’.  Obviously, there are many factors 

leading a person to use a variety of drugs.  The point is whether 

cannabis is one of the factors which helps to increase the 

likelihood that a significant number of people will engage in 

multi-drug use.  We believe that it is and that it is reasonable to 

assume that many would not engage in certain kinds of drug use if 

they did not use cannabis. 

 

These predisposing relationships are not established by statistics. 

 They are, rather inferences from the nature of the drugs and the 



patterns of drug use.  The fact that a very high proportion of the 

users of a certain drug have also been users of cannabis does not 

establish a causal relationship between the two kinds of drug use. 

 On the other hand, there are affinities between certain kinds of 

drug use which are strongly suggestive of a predisposing 

relationship.  We believe, for example, that there is probably such 

a relationship between the use of cannabis and the use of LSD. 

This cannot be established statistically but it is an inference from 

the nature of the two drugs and their close association in the drug 

culture.  We believe that the use of cannabis probably reduces 

inhibitions about the use of LSD, and that it is unlikely that many 

individuals would experiment with LSD before having used 

cannabis. The general conclusion that we draw is that while only 

 

       22/... 

 -   22   - 

 

a proportion of users of cannabis will also use LSD, the use 

of cannabis definitely facilitates the use of LSD or 

predisposes a certain number of individuals to experiment 

with it.” 

          Rule 30 Record Annexures 246/247. 

 

(vi) “LeDain”: “...... and that once recruited to cannabis use, the social inter-

action with other drug-using peers, and exposure to other drugs 

when purchasing cannabis on the black-market, increases the 

opportunity to use other illicit drugs.” 

Rule 30 Annexure 290 (3rd para). 

 

(vii) Dr KLEBER: Non-Medical Marijuana: 

“Use of marijuana and other drugs are strongly correlated, especially when 

compared to other early health studies.  For instance, 12- to 17-year-olds who 



smoke marijuana are 85 times more likely to use cocaine than those who do not. 

The younger children are when they first use marijuana the more likely they are 

to go on to use other drugs.  Sixty percent of adolescents who use marijuana 

before age 15 will later use cocaine.  The statistical relationships remain even 

after accounting for other problem behaviours, including violence, eating 

disorders, and poor academic performance.  A child who uses marijuana before 

age 12 is 79 times likelier later to use other illegal drugs than a child similarly 

situated with respect to all other problem behaviours, but who has not smoked 

marijuana. 

 

Even if opponents of the gateway theory are correct that the statistical 

relationship between marijuana and other drug use has varied over time, this 

does not disprove the theory.  The theory does not purport that marijuana is the 
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sole causal factor in later drug use, just as smoking and asbestos are not the sole 

causes of lung cancer, nor high cholestrol the only reason individuals develop 

heart disease.  Many other factors make it more likely an individual will use 

marijuana, including acceptance of use by peer groups and society, low risk 

aversion, and low perception of harmful consequences.   Cigarettes and alcohol 

also have at least a statistical gateway relationship to harder drug use.  The 

variations in the later use of other drugs could be the result of changes in any of 

these other factors.  Finally, that most marijuana smokers do not go on to use 

other drugs does not disprove that marijuana smoking increases the risk of later 

drug use any more than the fact that more than 80 percent of chronic smokers do 

not develop lung cancer disproves the causative role of tobacco in lung 

cancer........   The report recognized that ‘people who enjoy the effects of 

marijuana are, logically, more likely to be willing to try other mood altering 

drugs than are people who are not willing to try marijuana or dislike its effects.  

In other words, many of the factors associated with a willingness to use 

marijuana are, presumably, the same as those associated with the willingness to 



use other illicit drugs’.  The report also noted that ‘most users of other illicit 

drugs have used marijuana first’, that ‘[i]n the sense that marijuana use typically 

precedes rather than follows initiation into the use of other illicit drugs, it is 

indeed a gateway drug’, and that one of the most significant predictors of heavy 

drug use is the intensity of marijuana smoking.” 

Rule 30 Record Annexures 408/410. 

 

(viii) Dr DU PONT: “Cannabis use is the principal gateway to the use of all 

other illegal drugs in the U S A. 

         Rule 30 Annexures 484/485. 

 

[The rejection of the “gateway” theory by Drs GRINSPOON   and ERICKSON 

flies in the face of considerable authority  (supra),  and it is submitted that their 
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opinions are also quite contrary to sound common sense.  It is submitted that they 

show a grave lack of knowledge about human nature, and especially of the 

“experimentation” inherent in adolescents. 

See: Annexures 46 - 56 of the Application for leave to Appeal.] 

 

27. Driving a motor car, and other activities: 

(i) Prof ZABOW: “The user’s ability to perform many tasks normally or safely 

(particularly driving a motor car) may be seriously 

impaired.” 

     RECORD: Vol 3 page 150 (12). 

 

(ii) “Science Base”: Marijuana affects psychomotor performance in humans. 

Rule 30 Annexure 44. 



 

(iii) “LeDain”: “The normal use of cannabis produces significant distortion of 

perception and impairment of cognitive functions and psycho-

motor ability......  (A)t moderate doses it produces significant 

impairment of capacities required in driving.  It is therefore a 

factor which is likely to increase the chances of an accident.” 

         Rule 30 Annexure 244. 

 

(iv)    WHO Project: “The major potential health risks from the acute use of cannabis 

arise from its effects on cognitive and psychomotor performance 

.....” 

    Rule 30 Annexure 285 - 286. 
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(v) See also: Dr KLEBER (Rule 30 Annexure 400) 

Dr DU PONT (Rule 30 Annexure 484) 

Lt Col MAGINNIS (Rule 30 Annexure 490 para 11). 

 

28. Cognitive Impairment: 

(i) See the references cited in para 27(iii) and (iv) supra. 

(ii) “Science Base”: “....acutely administered marijuana impairs cognition.” 

      Rule 30 Annexure 78. 

 

(iii) “WHO Project”: “There is some clinical and experimental evidence.....that 

the long-term use of cannabis may produce more subtle 

cognitive impairment in the higher cognitive functions of 

memory, attention and the integration of complex 

information.....  While subtle, these impairments may 



affect everyday functioning, particularly among 

individuals in occupations that require high levels of 

cognitive capacity.  The evidence suggests that the longer 

the period that cannabis has been used, the more 

pronounced is the cognitive impairment.” 

Rule 30 Annexure 291. 

 

(iv) Dr DU POINT: “Cannabis use produces a profound and longlasting 

cognitive impairment including the ability to learn and to 

remember.  Cannabis use adversely affects mathematical 

and verbal expression.” 

Rule 30 Annexure 484. 
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[Dr GRINSPOON’s evidence that “in my opinion there is no sound scientific 

evidence that chronic use of cannabis does any serious damage to the body or the 

mind” once again flies in the face of widely-held contrary views.    See - 

Annexure 48 of the Application for leave to appeal.] 

 

29. The Brain: 

(i) Dr AMEN: “It is amply clear from my research....that use of marijuana has 

significant adverse effects on the functioning of the brain.” 

      Rule 30 Annexure 458. 

 

[The brain SPECT imaging shows decreased activity in the posterior 

temporal lobes bilaterally. 

Rule 30 Annexures 471 - 480.] 



 

30. Dependence and withdrawal: 

(i) Prof ZABOW: “Moderate to strong psychological dependence may develop in 

accordance with the user’s appreciation of the drug’s 

effects.” 

       RECORD: Vol 3 page 151 (1 - 3).  

 

(ii) “Science Base”: “.... a 15-year study....indicates that the rate of marijuana 

dependence might be even higher in some group of 

adolescents and young adults than in the general 

population.      Adolescents  meet  the  criteria  for  drug 
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dependence at lower rates of marijuana use than do 

adults, and this suggests that they are more vulnerable to 

dependence than adults.”   [My underlining.] 

Rule 30 Annexure 72  

 

And: “A distinctive marijuana THC withdrawal syndrome has been identified, 

but it is mild and subtle compared with the profound physical syndrome 

of alcohol or heroin withdrawal.  The symptoms of marijuana withdrawal 

include restlessness, irritability, mild agitation, insomnia, sleep EEG 

disturbance, nausea, and cramping.  In addition to those symptoms, two 

recent studies noted several more.  A group of adolescents under treat-

ment for conduct disorders also reported fatigue and illusions or 

hallucinations after marijuana abstinence (this study is discussed further 

in the section on ‘Prevalence and Predictors of Dependence on 

Marijuana and Other Drugs’).  In a residential study of daily marijuana 

users, withdrawal symptoms included sweating and runny nose, in 

addition to those listed above. A marijuana withdrawal syndrome, 



however, has been reported only in a group of adolescents in treatment 

for substance abuse problems and in a research setting where subjects 

were given marijuana or THC daily.” 

Rule 30 Record Annexure 69. 

 

(iii) “WHO Project”: 

“A cannabis dependence syndrome as defined in DSM-IV (American Psychiatric 

Association, 1994) can occur in heavy, chronic users of cannabis.  There is good 

experimental evidence that chronic heavy cannabis users can develop tolerance 

to its subjective and cardiovascular effects.  There is also suggestive evidence 

that some users may experience a withdrawal syndrome on the abrupt cessation  
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of cannabis use, although one that is much milder and less marked than that 

experienced when withdrawing from alcohol or opiates.  DSM-IV notes that 

‘symptoms of possible cannabis withdrawal (e.g. irritable or anxious mood 

accompanied by physical changes such as tremor, perspiration, nausea and sleep 

disturbances) have been described in association with the use of  very high doses, 

but their clinical significance is uncertain’. 

 

There is clinical and epidemiological evidence that some heavy cannabis users 

experience problems in controlling their cannabis use, and continue to use the 

drug despite experiencing adverse personal consequences of use. There is limited 

clinical evidence for a cannabis dependence syndrome analogous to the alcohol 

dependence.  Epidemiological surveys of the prevalence of drug dependence in 

the general population.........show that cannabis dependence, as defined in the 

diagnostic manuals, is among the most common forms of drug dependence in 

Western societies by virtue of its high prevalence of use.  On the other hand, 

relatively few users seek treatment for cannabis dependence.” [My under-

lining.] 

Rule 30 Record Annexures 290/291. 



 

(iv) Dr KLEBER: “Psychological dependence on the drug is much more 

common.......  Most disturbing is that more teens and 

children of 19 and younger enter treatment for marijuana 

abuse and dependence than abuse and dependence 

involving any other drug including alcohol.  In 1996 

nearly as many teens and children were admitted to 

treatment for marijuana as were admitted for abuse and 

dependence on all other substances combined.” 

Rule 30 Annexures 403 - 405. 
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(v) .Dr DU PONT: “Both tolerance and dependence have now been clearly 

shown in humans........  Cannabis withdrawal symptoms 

include restlessness, irritability, agitation, insomnia, 

nausea and muscle cramping.” 

Rule 30 Annexure 484. 

 

31. Violence and Crime: 

(i) Prof ZABOW: “,,,,, the drug can have an unpredictable effect, even on persons 

accustomed to its use.  Whether dagga can cause 

unpredictable violence is not certain, but particularly in 

association with alcohol and other drugs there is an 

increased risk.  Dagga most probably facilitates 

violence.” 

RECORD: Vol 3 page 151 (13). 

 

(ii) ADV KAHN  SC:  

“13.11 (a) The role played by the use of cannabis in the commission of 



serious offences such as murder, rape and robbery is beyond 

dispute.  In my experience I cannot even begin to count the 

number of cases where the accused has used the fact that he was 

under the influence of cannabis, either alone or mixed with 

Mandrax (known as a ‘wit pyp’), to explain or exonerate his 

conduct.  When the death penalty was still a competent sentence 

the fact that the accused was under the influence of cannabis/a 

‘wit pyp’/alcohol was again and again put forward as a reason to 

find extenuating circumstances. 
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            (b) Much domestic misery is caused by persons abusing cannabis, 

and women, children and animals 

are the ones who must suffer the 

consequences.   

 

13.12. Apart from serious crimes being committed whilst under the influence of 

cannabis, serious crimes such as housebreaking and robbery are also 

being committed by addicts in order to obtain finances to enable them to 

purchase drugs.” 

RECORD: Vol 3 pages 139/140. 

 

(iii) Lt. Col. MAGINNIS: There is “a high correlation” between marijuana use and 

crime. 

Rule 30 Record Annexure 490. 

 

(iv) However, many persons do not agree that there is a connection between 

violent crime and the use of dagga. 



See - 

(a) Rule 30 Annexures pages 223 and 248; 

(b) Drs Grinspoon and Erickson, at Annexures 48 and 54 of the 

Application for leave to appeal, 

 

However, it is submitted that the South African situation is completely 

different. 
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DAGGA/Mandrax and Crime in the R S A: 

 

32. In the Cape dagga, or a mixture of dagga and Mandrax (the “wit pyp”) feature in nearly 

every case of violence.  Not all the cases are reported, but I can furnish this Honourable 

Court with some unreported examples of recent trials. 

 

33. S v LEE AND OTHERS   [Case No 70/95, heard by JOSMAN A J]: 

The deceased, a friend of the accused, was assaulted and strangled by one of the accused. 

 All four accused later destroyed the evidence by burning the deceased while he was still 

alive. 

 

The plea explanation of accused No 1 makes it clear that they were all under the 

influence of a “wit pyp”. 



See Annexures 9 - 12. 

A portion of the Learned Judge’s judgment on sentence is also attached hereto, marked 

13 - 15. 

 

33. S v CHAVULLA AND OTHERS    [heard by LATEGAN J] 

The accused had raided a farm house in Nieuwoudville, and had literally slaughtered the 

occupants, including a 3-year old child.  Only one man lived to tell the tale.  Just prior to 

this they had robbed and murdered a man for his BMW. 
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Extracts from their evidence are annexed hereto: 

(i) they went on a robbing spree to obtain drugs so as to become rich [Annexures 16 

- 18]; 

(ii) a “witpyp” was smoked before they entered the farm [Annexures 19-24]; 

(iii) the BMW-incident [Annexures 25 - 33]. 

It is clear from their own evidence that they were all under the influence of “wit pyp”.  In 

fact, the one accused told his co-accused that “hy voel nou hy is sterk, hy is so sterk soos 

‘n Dracula”. [My underlining.] 

Annexures 34 - 36. 

 

34. Examples of cases where the accused, being under the influence of dagga, were one of 

the factors held to be “extenuating circumstances”, thereby evading the death penalty: 

S v LETSOLO 1970(3) SA 476 (A) 

S v WEBB (2) 1971(2) SA 343. 

 

35. In S v FRANCIS 1993(1) SASV 524 (A) this aspect was one of the matters that the trial 



court had taken into account. 

 

36. In S v REAY 1987(1) SA 873 (A) the accused had “graduated” from “sniffing” petrol and 

gas to dagga, Mandrax, LSD and then Welconal.  He had broken into 5 pharmacies in 

order to obtain drugs and money. 
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37.1 It is not being.submitted that there is some substance in dagga that causes crime, but it is 

submitted that as far as South Africa is concerned, and particularly in the Cape, dagga 

plays a deadly and central role in the commission of horrific and senseless acts of 

extreme violence. Prof AMES’ view that “it does not cause violence but, if used in pure 

form, reduces violence”, might be true in an ideal situation, but it shows a naive 

ignorance of what is really happening in her own country as far as violent crime is 

concerned. 

 

37.2 It is submitted that Prof ZABOW’s view (that it “most probably facilitates violence”) is 

a more accurate description of what is happening in the real world. 

 

38. Other effects of Cannabis: 

38.1 Alteration of time  - RECORD: Vol 3 page 155 (10); 220 para 160; 

38.2 Euphoria and Talkativeness - Rule 30 Record Annexure 66; 

38.3 Disruption of short-term memory - Rule 30 Record Annexures 45; 231 at para  

197; 402; 484; 

 

38.4 Psychosis - RECORD: Vol 3 page 147; Rule 30 Record Annexures 78; 245; 292; 

 



38.5 Reproductive functions - Rule 30 Record Annexure 90 para 3; 401/402; 484. 

 

        34/... 

 -   34   -  

 

39. Medicinal Uses: 

(i) Prof ZABOW: “Suggestions that cannabis may have a place in practice of 

modern medicine......should be approached with caution 

....” 

RECORD: Vol 3 page 149 (5). 

       

(ii) “Science Base”: “Because of the health risks associated with smoking, 

smoked marijuana should not be recommended for long-

term medical use.” 

 

Note: (a) that it is recommended that clinical 

trials should be limited to 6 months 

 

This is surely a strong indication that it is not a “benign” drug, for why then 

limit the length of the trial period? 

(b) The use of dagga is ‘rarely recommended 

unless all reasonable options have been 

eliminated’.” 

Rule 30 Record at Annexures 17 and 119 

- 120. 

 

It is submitted that the medicinal use of dagga is a “last ditch” one. 

 

(iii) “LeDain”: There is no currently accepted medical use of cannabis in North 

America outside of an experimental contact.” 

Rule 30 Record Annexure 215 at para 148. 
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(iv) Even Prof AMES is reduced to vague terms: “There have been many 

claims for the therapeutic efficacy of cannabis, and it is reputed to be 

used....” 

Record: Vol 3 page 156 (5 - 12). 

 

 

40.       SUMMARY: 

The LeDain Commission of Inquiry summed the situation up as follows: 

“To sum up, then, it seems to us that there are at least four major 

grounds for social concern: the probably harmful effect of cannabis on 

the maturing process in adolescents; the implications for safe driving 

arising from impairment of cognitive functions and psychomotor abilities, 

from the additive interaction of cannabis and alcohol, and from the 

difficulties or recognizing or detecting cannabis intoxication; the 

possibility, suggested by reports in other countries and clinical 

observations on this continent, that the long-term, heavy use of cannabis 

may result in a significant amount of mental deterioration and disorder; 

and the role played by cannabis in the development and spread of multi-

drug use by stimulating the desire for drug experiences and lowering 

inhibitions about drug experimentation. 

 

To these grounds of concern must be added the extent of its use, par-

ticularly among persons of high school age, as indicated in Chapter 4.” 

 

Rule 30 Record Annexure 249. 
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THE CONSTITUTIONAL ATTACK 

 

41. It is submitted that the issues raised in this appeal must be seen against a general 

background consisting of: 

41.1 International obligations 

41.2 Domestic obligations; 

41.3 National crime; 

41.4 International crime; 

41.5 Consitutional rights of children. 

          

INTERNATIONAL OBLIGATIONS 

Various Conventions and Protocols need to be considered.  These are: 

 

42. United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 

Substances, 1988 (“The U N Convention”) 

[A copy of this Convention appears in the RECORD: Vol 3 pages 167-219.] 

 

42.1 Brig. VENTER stated that “(t)he purpose of the Drug Act was to bring South African 

legislation into line with international norms”, particularly the U N Convention. 

Brig.  VENTER - RECORD: Vol 3 page 159 par 8 

See also: RECORD: Vol 4 pages 220/222 and 231 (Memoranda). 

 

But it must be remembered that  the  offences were in existence long before the 
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impugned legislation - see sec 61(1)(c) and 61(2) of Act 13/1928 [Annexures 208 - 211.] 

 

42.2 The U N Convention provides as follows: 

 

42.2.1 “Deeply concerned also by the steadily increasing inroads into various social 

groups....and particularly by the fact that children are used.....as consumers and for 

purposes of illicit production, distribution and trade in narcotic drugs.....; 

 

Recognising the links between illicit and other related organised criminal activities...” 

 

RECORD: Vol 3 - page 167. 

 

42.2.2 “Each party shall adopt such measures as may be necessary to establish as criminal 

offences: 

        

(iii) (t)he possession or purchase of any narcotic drug for the purpose of (manu-

facture....preparation....distribution....sale....transport...of  any narcotic drug....)” 

RECORD: Vol 3 - pages 171/172. 

 

42.2.3 “.... each Party shall adopt such measures as may be necessary to establish as a criminal 

offence...the possession, purchase or cultivation of narcotic drugs....for personal 

consumption.....” 

RECORD: Vol 3 - page 174 par 2. 

 

43. Single Convention on Narcotic Drugs, 1961 (“Single Convention”) 

[A copy is annexed hereto and marked 37 - 66.] 
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43.1 The R S A is a signatory to the Single Convention - 



JUDGMENT - RECORD: Vol 6 page 384 (14). 

 

43.2 Article 4 provides: 

                  “ ARTICLE 4 

                      General Obligations 

1. The Parties shall take such legislative and administrative 

measures as may be necessary: 

          

(a) To give effect to and carry out the provisions of this 

Convention within their own territories; 

 

(b) To co-operate with other states in the execution of the 

provisions of this Convention;   and 

 

(c) Subject to the provisions of this Convention, to limit exclusively to 

medical and scientific purposes the production, manufacture, 

export, import, distribution of, trade in, use and possession of 

drugs.” 

 

43.3 Article 28 provides: 

 

“ARTICLE 28 

     Control of Cannabis 

1. .......................... 

2. .......................... 
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3. The Parties shall adopt such measures as may be necessary to 

prevent the misuse of, and illicit traffic in, the leaves of the 



cannabis plant.” 

 

43.4 Schedule 1, read with definition of “drugs”, lists “cannabis” as a drug, and 

“narcotic drugs” referred to in the U N Convention refers to substances in 

Schedule 1 of the Single Convention - 

SINGLE CONVENTION  - Schedule 1; definition [Annexures 39 

and 56]. 

U N CONVENTION - RECORD Vol 3 page 169 (n). 

 

44. The Republic also entered into agreements with the U K in 1992, and it joined 

INTERPOL in 1993 - 

D E A REPORT - RECORD: Vol 4 page 290.    

 

45. The Drugs Act is in conformity with the U N Convention - 

RECORD: Vol 4 - page 266 (23-26). 

 

46. It is submitted that it is clear that dagga is “regarded internationally as a drug, the 

possession and use of which should be strictly regulated and controlled”, and  

FRIEDMAN J P’s judgment in this respect is correct - 

RECORD: Vol 6 - pages 384 - 386 [JUDGMENT]. 
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47. U N Convention on Psychotropic Substances   (1971) 

[Due to its length only relevant portions are annexed hereto: 

Preamble - Annexures 67 - 68 

Articles 5 - 7 - Annexures 69 - 70 



Schedule 1 - Annexures 71] 

 

47.1 As far as I am aware South Africa has signed this Convention. 

 

47.2 Schedule 1 lists “tetrahydrocanna binols” and all “insomers” 

 

47.3 Article 7 provides: 

 

“In respect of substances in Schedule 1, the parties shall: 

 

(a) prohibit all use except for scientific and very limited medical 

purposes by duly authorized persons, in medical or scientific 

establishments.......” 

 

47.4 Article 22 provides:  

“1(a) Subject to constitutional limitations, each Party shall treat as a 

punishable offence when committed intentionally, any action 

contrary to a law or regulation adopted in pursuance of its 

obligations under this Convention, and shall ensure that serious 

offences shall be liable to adequate punishment........... 
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2(iii) Foreign convictions....shall be taken into account for the purpose 

of establishing recidivism.” 

 

48. Protocol on Combating Illicit Drug Trafficking (in the Southern African 

Development Community Region)  



(A copy is annexed hereto, marked   72 - 84.) 

 

48.1 On 24.8.1996 (then) President Mandela committed the R S A to: 

(a) accede to the 1961, 1971 and 1988 Conventions (supra); 

(b) “.....promulgate and adopt domestic legislation which shall satisfy the 

Conventions......”    See - 

Articles 3 and 4.1 of the Protocol. [Annexure 77] 

 

THE WEIGHT TO BE PLACED ON THE CONVENTIONS 

49.1 The Drugs Act (140/1992) was clearly enacted to comply with the U N Convention 1988 

(supra). 

Brig. VENTER - RECORD: Vol 3 page 159 (26). 

 

49.2 The Medicines Act (101/1965) was originally enacted for the purposes of better 

controlling certain drugs. 

HANSARD’s DEBATES, 1965 [Vol 14 page 5327] 
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49.3 Section 22A was inserted by Act 65/1974, and the Debates reflect that the Minister said 

that he was bound by the Single Convention, 1961, and (it appears) the 1971 Convention. 

HANSARD’s DEBATES, 1974, esp. Page 4809 [marked 85]. 

 

49.4 Normally, these debates are not admissible, but this Honourable Court has left the matter 

open in S v MAKWANYANE 1995(3) SA 391 (CC) at paras [14-16]. 

 



50. At the time South Africa had not signed  the U N Convention, but it had signed the 

Single Convention, 1961, and the Convention on Psychotropic Substances, 1971. 

 

51. It is submitted that the Drugs Act and the Medicines Act (sec 22A) are in conformity 

with the various Conventions, whether signed by the R S A or not. 

 

52. The Protocol signed by (then) President Mandela reaffirmed the R S A’s commitment to 

its international obligations. 

 

53. The Final Constitution provides as follows: 

 

“39(1) When interpreting the Bill of Rights a Court - 

(a) ................ 

(b) must consider international law; and 

(c) may consider foreign law. 
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233. When interpreting any legislation, every court must prefer any 

reasonable interpretation that  is consistent with international law 

over any alternative interpretation that is inconsistent with 

international law.”   [My underlining] 

          

See also: S v BALOYI 2000(2) SA 425 (CC) at para [13]. 

 

54. It is submitted that sec 4(b) of the Drugs Act and sec 22A(10) of the Medicines Act are 

consistent with international law, and the application of sec 233 tips the scales in favour 

of validity. 



 

55. “International agreements....accordingly provide a framework within 

which Chapter 3 can be evaluated and understood.......” 

MAKWANYANE (supra) at para [35]. 

 

56. It is thus respectfully submitted that the Honourable CHASKANSON P’s “frame-work”  

 must  be  seen  against  the  elevated  importance given to international agreements by 

sec 233. 

 

58. It is submitted that this aspect is one of the aspects which favours the validity of the 

impugned sections. 
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59. It is submitted that section 233 sends a very clear message, namely, that the Constitution 

itself places great store in the R S A complying with its international obligations. 

[It is submitted that this section also plays a role in the matter of onus, which is dealt 

with more fully in paras 169 - 179  infra.] 

 

DOMESTIC OBLIGATIONS 

60. Apart from its international obligations the nature of the drug justifies Parliament’s 

placing restrictions on the possession and use of dagga in order to protect its own 

citizens. 

[The “Nature of the Drug” has been dealt with at paras 24 - 40 supra.] 

 

61. The role dagga plays in national and international crime is a further justification of the 



legislation. 

 

62. NATIONAL CRIME 

(a) Dagga, either alone or mixed with Mandrax (known as a “wit pyp”), plays a role 

in the commission of serious crime.  (This has been dealt with at paras 31 - 37 

supra.) 
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(b) Statistics 

(i) Convictions 1990/1991  -   39 796. 

RECORD: Vol 4 - page 229. 

 

(ii) Dagga seized 1990  - 5 000 metric tons. 

Dagga destroyed 1991/1992  - 4 000 metric tons. 

RECORD: Vol 4 - page 278. 

(iii) Street value R1-00 per gram. 

Value of dagga destroyed US$1.5-billion. 

RECORD: Vol 4 - page 279. 

 

63. INTERNATIONAL CRIME 

 

63.1 The Republic is being drawn into the international drug trafficking net. 

 

Brig. VENTER    -  RECORD: Vol 3 page 161(9) 

                  -   RECORD: Vol 5 page 336(21) 

DEA REPORT    -   RECORD: Vol 4 pages 270 and 289 

JOHN WELSH REPORT  - RECORD: Vol 4 page 225 



C v.v. BERGH    -   RECORD: Vol 4 page 294 para 6. 

 

63.2 734 902 kgs of dagga were seized in 68 countries in 1993 - 

INTERPOL REPORT  - RECORD: Vol 5 page 331. 
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63.3 “Money laundering” is a threat to the Republic’s banking system. 

DEA  -   RECORD: Vol 4 page 290. 

[The Prevention of Organised Crime Act, 121/1998, has now addressed this problem.] 

 

CHILDREN AND ADOLESCENTS 

[See also paras 13.1 and 25  supra] 

 

64. There is wide concern over children being exposed to drugs - 

 

C v.d. BERGH - RECORD: Vol 4 page 296 para 12 

Brig. VENTER - RECORD: Vol 3 page 165 (1 - 10) 

DEA REPORT - RECORD: Vol 4 page 286 

DEBATES IN PARLIAMENT - RECORD: Vol 4 pages 243; 244; 255/257. 

 

[It is submitted that these debates are relevant for the purposes for which they are being 

offered, namely, to indicate  MPs’ concerns about this particular problem. See in general: 

S v MAKWANYANE (supra) at paras [12 - 16]. 

 

65. Constitutional Rights of Children 



The Appellant has stated that dagga is smoked at ceremonies such as weddings,  
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births, Church services and in the home - 

FOUNDING AFFIDAVIT - RECORD: Vol 1 pages 15/17. 

 

65.1 Our Parliament and our two Constitutions have sent out very strong messages concerning 

the protection of children: 

(a) The debates in Parliament referred to in para 64 (supra) confirm these concerns. 

 

(b) Sec 21(1)(a)(ii) of Act 140/1992, where the possession of certain drugs in or on 

school grounds or within 100 metres of such grounds, leads to a presumption of 

dealing in such drugs.  (This provision has been retained in the Judicial Matters 

Amendment Act, 1998 - see Annexures 86 - 88. ) 

 

[It is true that this section might be unconstitutional, but it might be able to be 

justified.   See - 

S v MANAMELA 2000(3) SA 1 (CC) at paras [27 - 28]. 

 

(c) Former President Mandela’s concern for children is public knowledge, and his 

Presidential release from gaol of mothers of young children was motivated by his 

concern for children - 

PRESIDENT OF THE R S A v HUGO 1997(4) SA 1 (CC) at para [36] 
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(d) Both the Interim and Final Constitution entrench certain rights of children under 

the age of 18 years. 

 

Section 28(1)(d) is pertinent to this case - and this is also one of the non-

derogable rights. 

 

(e) Sec 31 has its own limitations clause.  Sec 31(2) provides that the 

“practise........(of religion)........may not be exercised in a manner incon- sistent 

with any provision of the Bill of Rights.” 

 

65.2 The harmful nature of the drug,  especially for teens and adolescents   (para 25 

supra), fully justifies the concerns about children being put at risk by being exposed to 

dagga. 

 

65.3 The Appellant has not dealt with it, but from what age are children [persons under 18, in 

terms of sec 28(3)] allowed to become Rastafarians? [Appellant himself was 19 when he 

became one.]  It is assumed that, like any other religion, young children can become 

Rastafarians. 

 

65.4 What effect does smoking dagga have on a Rastafarian of, say, 12 or 13 years of age?    

Or there is a wedding and dagga is smoked in the presence of their own   
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children or the children of guests.  How is the situation controlled?  How do they ensure 

that the children, whether they be Rastafarians or not, are not affected by 

this exposure to the drug?  [More pertinently, should this Honourable Court allow this 

uncontrolled situation to happen by either granting an exemption or by striking the 

legislation down?] 

 

However bona fide and earnest the Rastafarians are about their religion, it is a source of 

concern that children can be exposed to this drug. 

 

65.5 The Appellant did not address any of these substantial concerns at all, although he now, 

at this late stage, appears to try and persuade this Honourable Court that any exemption 

should be applicable to adults only. 

 

65.6 Throughout these proceedings the Appellant has evaded dealing with the concerns 

relating to children.  It is submitted that the reason for this evasion is simple: he  knows 

that the adult Rastafarians allow, and encourage, their children to smoke dagga.  It is 

common knowledge that Appellant appeared on etv pleading his cause, and on that 

program it was shown that the holy pipe was passed down the row of adult Rastafarians 

(each one having a puff) on to two or three children of about 8 - 10 years of age, who 

also each had a puff, causing much coughing and 
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spluttering amongst them.  See also press photograph (Annexure 89) where a father 

shares his “joint” with his 4-year old daughter. 



         

65.7 It is submitted that children (particularly Rastafarian children) are clearly at risk, and this 

is in direct conflict with the peremptory provisions of sec 30 and sec 31(2) of the 

Constitution [and also possibly in contravention of sec 24(a).] 

 

65.8 If the parents will not protect the children, then the Courts and the Legislature must try 

and do so, it is submitted. 

 

VARIOUS AUTHORITIES SUBSTANTIATING RESPONDENT’S SUB-MISSIONS 

RELATING TO FREEDOM OF RELIGION 

 

The Constitutional Provisions 

 

66. Our Final Constitution, Act 108/1996: 

66.1 Sec 15(1): “Everyone has the right to freedom of conscience, religion, thought, 

belief and opinion.” 

 

66.2 Sec 31: (1) “Persons belonging to a cultural, religious or linguistic 

community may not be denied the right, with other members  

of that community - 
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(a)  to enjoy their culture, practise their religion and use their 

language;   and 

 

(b) to form, join and maintain cultural, religious and 

linguistic associations and other organs of 

civil society.  



 

(2) The rights in subsection (1) may not be exercised in a manner 

inconsistent with any provisions of the Bill of Rights.   [My 

underlining.] 

 

Note to s.31: See s. 235: “The right of the South African people as a whole to self-

determination, as manifested in this Constitution, does not preclude, 

withinthe framework of this right, recognition of the notion of the right of 

self-determination of any community sharing a common cultural and 

language heritage, within a territorial entity in the Republic or in any 

other way, determined by national legislation.”     [My emphasis.] 

 

 

OTHER CONSTITUTIONS 

 

67. Constitution of the U S A: 

“Selected Amendments to the Constitution of the United States of America 
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Amendment 1 [1791] 

 

Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech,  

or of the press; or the right of the people peaceably to assemble, and to petition 

the Government for a redress of grievances.” [My emphasis.] 

 

68. Canadian Charter: 

 

“Guarantee of Rights and Freedoms 

 



1. The Canadian Charter of Rights and Freedoms guarantees the rights and 

freedoms set out in it subject only to such reasonable limits prescribed by law as 

can be demonstrably justified in a free and democratic society. [My underlining.] 

 

Fundamental Freedoms 

 

2. Everyone has the following fundamental freedoms: 

 

 

69. European Convention on Human Rights: 

 

“Article 9: 

1. Everyone has the right to freedom of thought, conscience and religion;  

 this  right includes 

 freedom  to  

change his religion 

or   
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beliefs and freedom, either alone or in community with others and in 

public or private, to manifest his religion or belief, in worship, teaching, 

practice and observance. 

 

2. Freedom to manifest one’s religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic 

society in the interests of public safety, for the protection of public order, 

health or morals, or for the protection of the rights and freedoms of 

others.”   [My emphasis.] 

 



70. Universal Declaration of Human Rights: 

“Article 18: Everyone has the right to freedom of thought, conscience and 

religion; this right includes freedom to change his religion or belief, and 

freedom, either alone or in company with others and in public or private,  to 

manifest his religion or belief in teaching, practice, worship and observance. 

 

Article 29: (1) Everyone has duties to the community in which alone the free and 

full development of his personality is possible. 

 

(2) In the exercise of his rights and freedoms, everyone shall be subject only to 

such limitations as are determined by law solely for the purpose of securing the 

recognition and respect for the rights and freedoms of others  and of meeting the 

just requirements of morality, public order and the general welfare in a 

democratic society. 
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(3)   These rights and freedoms may in no case be exercised contrary to the 

purposes and principles of 

the United Nations  

 

Article 30:   Nothing in this Declaration may be interpreted as implying for any 

state, group or person any right to engage in any activity or to perform any act 

aimed at the destruction of any of the rights and freedoms set forth herein.”   

[My emphasis.] 

 

 

71. International Covenant on Civil and Political Rights: 

 

“Article 18: 

1. Everyone shall have the right to freedom of thought, conscience and 



religion.  This right shall include freedom to have or to adopt a religion or 

belief of his choice and freedom, either individually or in community 

with others and in public or private, to manifest his religion or belief in 

worship, observance, practice and teaching. 

 

2. No one shall be subject to coercion which would impair his freedom to 

have or to adopt a religion or belief of his choice. 

 

3. Freedom to manifest one’s religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public 

safety, order, health, or morals or the fundamental rights and freedoms of 

others.     [My emphasis.] 
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72. Namibian Constitution: 

 

Article 19  - Culture 

“Every person shall be entitled to enjoy, practise, profess, maintain and promote 

any culture, language, tradition or religion subject to the terms of this 

Constitution and further subject to the condition that the rights protected by this 

Article do not impinge upon the rights of others or the national interest.”        

[My emphasis.] 

 

 

73. African Charter: 

Article 8: 

“Freedom of conscience, the profession and free practice of religion shall be 



guaranteed.  No one may, subject to law and order, be submitted to measures 

restricting the exercise of these freedoms.”   [My emphasis.] 

 

 

74. Greek Constitution: 

 

Article 13: 

“1. Freedom of conscience in religious matters is inviolable....... 

2. There shall be freedom to practise any known religion; individuals shall 

be free to perform their rites of worship without hinderance 
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and under protection of the law.  The performance of rites of worship 

must not prejudice public order or public morals....” [My emphasis.] 

 

75. It is submitted that a study of these provisions, and the authorities set out below, make 

the following very clear: 

 

(a) although the abstract idea of freedom of conscience, opinion and religion is 

universally recognised, it is also clear that - 

 

(b) the practise thereof is internationally subject to limitations, usually on grounds of 

public order, health or morals, the protection of the rights of others, etc. 

 

76. It is submitted that our Constitution makes the following very clear: 

 

(a) in terms of sec 30 and sec 31(2) the protected rights of others may not be violated 



by the exercise of the Rastafarian faith. [Sections 24(a) and 28(1)(d) fall readily 

to mind. 

 

Note: Section 28(1)(d) is non-derogable.  See section 37(5)]; 
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(b) in terms of the “Note” to section 31 (para 66.2 supra), national legislation is 

required for those seeking self-determination based on a common culture and 

language.  [This confirms the general rule that only national legislation would be 

able to exempt Rastafarians from the Acts in question.] 

 

Examples of Authorities: 

 

77. S v LAWRENCE AND OTHERS 1997(4) SA 1176 (CC) 

 

CHASKALSON P adopted DICKSON C JC’s description of religious freedom in the Rv 

BIG M DRUG MART case as follows   (at para [92]): 

 

“[92}   In the Big M Drug Mart case Dickson C JC said: 

‘The essence of the concept of freedom of religion is the right to 

entertain such religious beliefs as a person chooses, the right to 

declare religious beliefs openly and without fear of  hinderance 

or reprisal, and the right to manifest religious belief by worship 

and practice or by teaching and dissemination.’ 

 

I cannot offer a better definition than this of the main attributes of 

freedom of religion.” 
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But DICKSON C JC went on to say at page 354 of the BIG M case: 

 

“Freedom means that, subject to such limitations as are necessary to 

protect public safety, order, health or morals or the fundamental rights 

and freedoms of others, no one is to be forced to act in a way contrary to 

his beliefs or his conscience.”   [My underlining.] 

 

78. It is submitted that the case law has overwhelmingly endorsed the following principles: 

 

U S A 

79. LEARY v U S 383F 2d 851     [Annexures 90 - 100] 

[Indians who were members of the Native American Church submitted that their 

religious use of peyote was Constitutionally protected.] 

 

Para 8 [1 - 3]:   [Annexure 94] 

“Religious freedom....must be weighed with the public interest and the 

broad power to legislate vested in Congress....  (The Constitution) 

embraces two concepts - freedom to believe and freedom to act..  

The first is absolute but....the second cannot be....  The freedom to 

act is conditional and relative and Congress may prescribe and 

enforce conditions to control conduct which may be contrary to a 

person’s religious beliefs in the interest of the public welfare and 



protection of society.”   [My underlining.] 
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And at para 8[5]:    [Annexure 95] 

“Congress has demonstrated beyond doubt that it believes marijuana is 

an evil in American society and a serious threat to its people. It would be 

difficult to imagine the harm which would result if  the criminal statutes 

against marijuana were nullified as to those who claim the right to 

possess and traffic in this drug for religious purposes.  For all practical 

purposes the anti-marijuana laws would be meaningless, and enforce-

ment impossible.  The danger is too great, especially to the youth of the 

nation, at a time when psychedelic experience, ‘turn on’, is the ‘in’ thing 

to so many, for this court to yield to the argument that the use of 

marijuana for so-called religious purposes should be permitted under the 

Free Exercise Clause.  We will not, therefore, subscribe to the dangerous 

doctrine that the free exercise of religion accords an unlimited freedom to 

violate the laws of the land relative to marijuana.”   [My underlining.] 

 

 

80. EMPLOYMENT DIVISION, DEPARTMENT OF HUMAN RESOURCES, 

OREGON v SMITH 494 U S 872    [Annexures 101 - 119] 

[Two drug rehabilitation counsellors had been fired from their jobs because, as members 

of the Native American Church, they had used peyote at their Church.] 

 

Page 886 of the report: [Annexure 106] 

“We first had occasion to assert that principle in Reynolds v United 

States, 98 US 1451, Ed 244 (1879), where we rejected the claim that 

criminal laws against polygamy could not be constitutionally applied to 
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those whose religion commanded the practice.  ‘Laws’, we said, ‘are 

made for the government of actions, and while they cannot interfere with 

mere religious belief and opinions, they may with practices.....    Can a 

man excuse his practices to the contrary because of his religious belief?  

To permit this would be to make the professed doctrines of religious 

belief superior to the law of the land, an in effect to permit every citizen 

to become a law unto himself’.  Id, at 166 - 167, 25 L Ed. 244. 

 

Subsequent decisions have consistently held that the right of  free 

exercise does not relieve an individual of the obligation to comply with a 

valid and neutral law of general applicability on the grounds that the law 

proscribes (or prescribes) conduct that his religion prescribes (or 

proscribes).” 

 

Page 896 of the report: [Annexure 111] 

“To say that a person’s right to free exercise has been burdened, of 

course, does not mean that he has an absolute right to engage in the 

conduct.  Under our established First Amendment jurisprudence, we have 

recognized that the freedom to act, like the freedom to believe, cannot be 

absolute.” 

 

Page 902 of the report: [Annexure 114] 

“There is no dispute that Oregon’s criminal prohibition of peyote places 

a severe burden on the ability of respondents to freely exercise their 

religion.  Peyote is a sacrament of the Native American Church and is 

regarded as vital to respondents’  ability to practise their religion. 

 

There is also no dispute that Oregon has a significant interest in 

enforcing  laws  that  control  the  possession  and  use  of  controlled 
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substances by its citizens.  See e.g. Sherbert, 374 US at 403, 10 L Ed 2d 965, 83 

S Ct 1790 (religiously motivated conduct may be regulated where such conduct 

pose(s) some substantial threat to public safety, peace and order); Yoder, 406 US 

at 220, 32 L Ed 2d 15, 92 S Ct 1526.  (‘[A]ctivities of individuals, even when 

religiously based, are often subject to regulation by the States in the exercise of 

their undoubted power to promote the health, safety and general welfare’).  As 

we recently noted, drug abuse is ‘one of the greatest problems affecting the 

health and welfare of our population’ and thus ‘one of the most serious problems 

confronting our society today’. 

 

Page 903 of the report:    [Annexure 114] 

“Moreover, in view of the societal interest in preventing trafficking in 

controlled substances, uniform application of the criminal prohibition 

issue is essential to the effectiveness of Oregon’s stated interest in 

preventing any possession of peyote. 

 

For these reasons, I believe in granting a selective exemption in this case 

would seriously impair Oregon’s compelling interest in prohibiting 

possession of peyote by its citizens.  Under such circumstances, the 

Exercise Clause does not require a State to accommodate respondents’ 

religiously motivated conduct.” 
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Page 904 of the report:   [Annexure 115] 

 

“I would therefore adhere to our established free exercise jurisprudence 

and hold that the State in this case has a compelling interest in regulating 

peyote use by its citizens and that accommodating respondents’ 

religiously motivated conduct ‘will unduly interfere with fulfilment of the 

governmental interest’.” 

 

Please see also footnote 8 of BLACKMAN J’s dissenting judgment [page 911 of the 

report [Annexure 118] 

 

81. LYNG v NORTHWEST INDIAN CEMETERY 485 US 539 [Annexures 120 - 140] 

 

[The authorities wanted to build a road through ground used by Indians for religious 

ceremonies.] 

 

At page 8 of the report:   [Annexure 127] 

“Even if we assume that we should accept the Ninth Circuit’s prediction, 

according to which the G-O road will ‘virtually destroy the...Indians’ 

ability to practise their religion’ [485 U.S. 439, 552]  795 F 2d at 693 

(opinion below), the Constitution simply does not provide a principle that 

 could justify upholding respondents’ legal claim.  However much 

we might wish that it were otherwise, government simply could not 

operate if it were required to satisfy every citizen’s religious needs and 

desires.   
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A broad range of government activities - from social welfare programs to 

foreign aid to conservation projects - will always be considered essential 

to the spiritual well-being of some citizens, often on the basis of sincerely 

held beliefs. Others will find the very same activities deeply offensive, and 

perhaps incompatible with their own search for spiritual fulfilment and 

with the tenets of their religion.  The First Amendment must apply to all 

citizens alike, and it can give to none of  them a veto over public 

programs that do not prohibit the free exercise of religion.  The 

Constitution does not, and courts cannot, offer to reconcile the various 

competing demands on government, many of them rooted in sincere 

religious belief, that inevitably arise in so diverse a society as ours.  That 

task, to the extent that it is feasible, is for the legislature and other 

institutions.   [My emphasis.] 

 

 

82. Other US cases follow the same line: 

 

82.1 WHYTE v U S 471 A 2d 1018  [Annexures 141 - 142]  [RASTAFARIANS] 
 
82.2 US v HUDSON 431 F 2d4 68   [Annexure   143]    [MOSLEMS]  
 
82.3 HAWAII v BLAKE 695 PR 2d 336 [Annexures 144 - 146]   [HINDU   
                                                       TRANTISM] 
 
82.4 OLSEN v IOWA 808 F 2d 652   [Annexure 147]     [ETHIOPIAN ZION   

                   COPTIC  CHURCH] 
 

 

 

        64/... 

 -   64   -  

         



CANADIAN CASES 

 

83. R v CHURCH OF SCIENTOLOGY 30 CRR 238 [Ontario] [Annexures 148- 157] 

[The Church had sought to quash a search warrant effected on their offices.] 

 

At page 252 of the record:   [Annexure 155] 

 

“In our opinion, the criminal law of Canada does operate to limit 

religious practices even when based upon sincerely or genuinely held 

religious beliefs.  Freedom of religious practice or conduct is not 

absolute, and is subject to laws of general application established to 

protect  public safety, order, health, morals, or the fundamental rights 

and freedoms of others.  Freedom of religion has not prevented Canadian 

courts in the past from restricting sincerely held religious beliefs or 

practices in cases of compelling public interest.” [My underlining.] 

 
 

At page 253:   [Annexure 155] 

 

“The appellant Scientology relies on R v Big M Drug Mart Ltd, supra, to 

support its position on this point.  However, with great respect to those 

advocating the contrary, we do not beliewe that Big M Drug Mart assists 

a proponent of the view that the actions of a churchare non-justicable. 
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We must keep in mind that in Big M Drug Mart the court was dealing 

with the  Lord’s Day Act, which provided for the compulsory observance 

of the religious institution of the Christian sabbath.  The effect of the Act 

was to forbid activities that are otherwise legal in order to conform with 

the religious beliefs of the majority.”     [My emphasis.] 

 



And at page254:   [Annexure 156] 

 

“In Canada, there are many instances where the sincerely held beliefs  of 

 members  of  particular religious groups or sects have 

been held to be ineffectual defences to the alleged breaches of laws of this 

country.” 

 

At page 255:   [Annexure 156] 

 

“The courts of this country have not hesitated to interfere with religious 

practice when they run contrary to existing laws or, indeed, in some 

cases, acceptable practices.” 

 

Also at page 255:   [Annexure 156] 

“In R v Harrold, the accused was a member of a religious group  which 

had as its mandate the systematic propogation of spiritual knowledge to 

society at large.  The accused was convicted of contravening the City of 

Vancouver’s anti-noise by-law.  Tysoe, 
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 J.A, speaking for the British Columbian Court of Appeal, stated at p 374 

W.W.R: ‘The right to freedom of religion does not permit anyone, acting 

under the umbrella of his religious teachings and practices, to violate the 

law of the land, whether the law be federal, provincial or municipal.’   

Similarly, in R v Jack and Charlie (1982), 67 C.C.C. (2d) 289, the 

accused was convicted of hunting deer out of season despite his 

contention that he needed to use the meat in a religious ceremony.   See 

also Tucker et al v The Queen and  R v Baldasaro (both unreported 

decisions of the Ontario Court of Appeal, where this court held that 

notwithstanding the contentions of the accused persons as to the necessity 



for the use of marijuana in their religious practices, they were subject to 

the Narcotic Control Act.”     [My emphasis.] 

 

84. Re B 2 CRR 329 (Alberta) [Annexures 158- 160] 

[A Jehova’s Witness submitted that legislation compelling blood transfusions was  ultra 

vires.] 

 

At page 332 of the report:   [Annexure 160] 

 

“As between the state’s right to safeguard the health and welfare of 

children and the rights of parents to freely practise their religion, the 

former must prevail.” [My emphasis.] 
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See also headnote of: 

 

RICHARD B & B v CHILDREN’S AID SOCIETY 26 CRR (2d) 202 (SCC) 

[Annexures 161 - 163]. 

 

85. R v JOHN (GRAHAM) [1974] 2 All ER 561 (CA)   [Annexures 164 - 167] 

[A motorist claimed that his religion precluded him from supplying a blood specimen.] 

 

At page 564 f - h of the report: [Annexure 166] 

 

 “For a man to be punished for an offence which is committed by reason 



only of his adherence to his own religion or belief can only be justified if 

the Court is satisfied that the clear intention of the statute creating the 

offence was in the interests of the community as a whole to override the 

privileges otherwise attaching to freedom of conscience and belief, which 

it must always be the duty of the courts to protect and defend.” 

 

At page 565 i:   [Annexure 166] 

 

“But it is not enough for someone to come along and say ‘True, others 

are obliged to comply with the law, but my personal faith or belief frees 

me from the obligation which rests on others’. 
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That, with all respect to the appellant and to the sincerity of his beliefs, is 

what he is seeking to say in this court.  This court must reject that 

argument.  This conclusion does involve to some extent a restriction on 

the liberty of the individual, but it is a consequence that flows from what 

Parliament found necessary when these provisions were first introduced 

in 1967 for the benefit of the public as a whole.”    [My emphasis.] 

 

86. Q v SENIOR (1899) 1 QB 283   [Annexures 168- 173] 

[A parent refused medical treatment for his child on religious grounds.] 

 

Page 291:   [Annexure 172] 

“Mr Sutton contended that because the prisoner was proved to be an 

affectionate parent, and willing to do all things for the benefit  

of his child, except the one thing which was necessary in the present case, 

he ought not to be found guilty of the offence of manslaughter, on the 

ground that he abstained from providing medical aid for his child in 

consequence of his peculiar views in the matter; but we cannot shut our 



eyes to the danger which might arise if we were to accede to that 

argument, for where is the line to be drawn?”    [My emphasis.] 

 

 

87. BAILEY, CIVIL LIBERTIES (3rd) [Annexures 175 - 176 ] 

The following portions are highlighted: 
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87.1 Page 551    [Annexure 175] 

Sikhs had to be given legislative exemption from wearing safety helmets. 

 

87.2 Page 552   [Annexure 176] 

9.  ‘The true Rastifarian is deeply religious....  He believes it is as 

legitimate to smoke cannabis as to drink alcohol and less likely to lead to 

unruly behaviour, but...the true Rastafarian accepts the law of the land’.  

Scarman Report on the Brixton Disorders   10 - 12 April 1981.   Cmnd 

8427, p 44.” [My emphasis.] 

 

 

88. RESPECTFUL CONCLUSIONS THUS FAR 

 

(a) The rights of freedom of conscience and to entertain religious beliefs, are 

unfettered. 

 

(b) The practice of those beliefs is another matter.  Considerations of lawfulness, 

public safety, order, health, morals, the fundamental rights of others, all limit the 

practice of such beliefs, and foreign authority over-whelmingly support such 



limitations. 
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(c) The relevant sections of Act 140/1992 and 101/1965 do not have as their 

objectives the denial or limitation of Applicant’s religious beliefs and practice. 

 

(d) It is unfortunate but recourse to religious freedom cannot override laws of general 

application,  and no citizen can become  a  law unto himself.  He 

cannot override a compelling State interest.   (See para 89 infra.) 

 

(e) This country would be out of step with internationally accepted principles should 

this Honourable Court accept the Appellant’s submissions. 

 

 

COMPELLING STATE INTEREST 

 

89. The relevant sections of the two Acts serve a compelling State interest - 

(Then) MINISTER OF JUSTICE   -   RECORD: Vol 5 pages 344 - 346. 

 

90. “There can be little doubt that the effective prohibition of the abuse of 

illegal drugs, particularly those which result in severe damage to 

the user, is a pressing social purpose.  There is also little doubt 
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that it is important for the Government to take active steps to suppress 

trafficking in illicit drugs.”   [My underlining.] 

 

S v BHULWANA 1996(1) SA 388 (CC) at para [20].  

 

91. It seems clear that the prevention of both the abuse and trafficking are regarded as 

pressing social purposes. 

 

92. It is also submitted that damage to the user is quite apparent (supra). 

 

93. “....there can be no doubt that the (Canadian) Narcotic Control Act 

addressed a concern which is national in scope and in my view 

falls within the competence of Parliament....as affecting the 

peace, order and good government of Canada.” 

 

CLAY v Q supra, at Annexure 43 of the Application for leave to appeal. 

 

HOW CAN THE OFFENDING PROVISIONS BE CIRCUMVENTED BY THIS 

HONOURABLE COURT? 

 

94. Apart from legislation, it is submitted that the only manner in which the impugned 

sections can be circumvented is the following: 
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(a) strike them down in toto; 

(b) grant Rastafarians a partial exemption; 

(c) sever the offending word (in this case, “cannabis”); 

(d) by “reading in” or “reading down”. 

 

STRIKING DOWN IN TOTO 

 

95. The Court is respectfully referred to the Schedules to the Drugs Act and the Medicines 

Act - See Annexures 2- 3; 5 - 6. 

 

96. Cannabis is but one of a whole host of drugs that these Acts control in terms of section 

4(b) of Act 140/1992 and section 22A(10) of Act 101/1965. 

 

(a) A striking down of these sections in toto would result in the uncontrolled  release 

on the public of not only cannabis but dozens of other drugs (including cocaine, 

heroin and mandrax).  This alone is justification for retaining the sections. 

 

(b) It is respectfully submitted that no Court would place the public at such risk. 

 

(c) This would also be contrary to our international obligations. 

       73/... 

 -   73   - 

 

EXEMPTIONS 

 

97. Unlike his previous submissions (where Appellant had proposed a blanket exemption for 

all Rastafarians), Appellant now appears to propose an exemption in the following 



circumstances: 

 

(a) in the bona fide practise and observance of his religion (sections 15(1) and 

31(1)(a) of the Constitution) by an adult Rastafarian; 

        

(b) to use cannabis in private by an adult individual in the furtherence of his rights to 

dignity (sec 10); equality [sec 9(1) and (3)]; cultural life (sec 30); bodily and 

psychological integrity [sec 12(d)] and profession (sec 22). 

 

[Note that sec 30, similarly to sec 31(1), also has its own limitations.]  

 

See: Application for leave to appeal, paras 62 and 66. 

 

98. Before dealing with these proposals by the Appellant, the following general submissions 

relating to exemptions are made. 
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GENERAL SUBMISSIONS ON EXEMPTIONS 

 

99. It is submitted that legal and practical constraints preclude exemptions. 

 

Reasons for this submission: 



 

100. Legal constraints: 

 

100.1 The relevant provisions of Act 140/1992 and 101/1965 are laws of general application, 

binding all citizens.  Granting a partial exemption to Rastafarians in  respect of dagga 

encroaches upon Parliament’s powers of legislation.  This Honourable Court cannot 

legislate in Parliament’s place, or make exceptions to a general prohibition.  See: 

 

COETZEE v GOVERNMENT OF R S A 1995(4) SA 631 (CC) at para [17] . 

 

S v LAWRENCE AND OTHERS 1997(4) SA 1176 (CC) at para [80]. 

 

Please also see the following extract from the CLAY case annexed to the Application for 

leave to appeal, at Annexure 43 thereof: 

“All of the so-called decriminalised initiatives in the Netherlands,  etc. 

were legislative initiatives, not Court imposed.  The changes   
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requested by the applicants regarding simple possession and small-scale 

cultivation would constitute a completely different approach to the 

question and would in my view amount to an unwarranted intrusion into 

the legislative domain.  Any changes to the Narcotic Control Act should 

be made by Parliament.”   [My underlining.] 

 

At Annexure 45 thereof: 

 

“....(the) easing of restrictions on the possession and use of marijuana is 

within the domain of (Parliament).....  (T)his court has the power only to 



declare that the...Act....is either constitutional or it is not.”    [My 

underlining.] 

 

  

[The Court came to the conclusion (Annexure 45) that “with respect to marijuana, the 

prohibition against the possession...does not infringe sec 7 of the Charter (right to life, 

liberty and security of a person).”] 

 

100.2 Our own Constitution, in its “Note to Sec 31" (supra), fortifies the submission that 

Parliament is the only body that can remedy the situation. 

 

100.3 But even legislation creating exemptions might not be constitutionally sound.  In 1993 

the U S 

Congress 

passed the 

Religious 

Freedom 

Restoration 

Act in 

terms   

 

 

 

 

 

 

 



 

        

 76/... 

 -   76   - 

 

whereof  it was (inter alia) provided that a person   “whose religious exercise is  

substantially burdened by government”, could claim a defence in a judicial proceeding.   

See - Annexures 177 - 179. 

 

In CITY OF BOURNE v FLORES 138 L Ed 2d 624 this Act was held to be 

unconstitutional.   [A copy of the summary is attached hereto, marked Annexures 

180 - 182. 

Following on this, Congress in 1994, amended the American Indian Religious Freedom 

Act to allow Indians to use, possess or transport peyote for the purposes of bona fide 

traditional ceremonial use.  See Annexures 183 - 185. 

 

Comments on this Act 

 

(a) This fortifies Respondent’s submission that exemptions must be created by 

Parliament. 

 

(b) Of importance is the definition of an “Indian”, as being a member of an “Indian 

Tribe” which is “recognised as eligible for the special programs and services 

provided by the United States to Indians because of their status as Indians”, and 

an “Indian Religion” as being a religion “which  
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is practised by Indians..... the origin of which is from within a traditional culture 

or community”.  See Annexure 185  attached hereto. 

 

(c) A similar Act in the R S A (or an exemption granted by this Honourable Court 

along these lines) would pose grave policing problems.  In the USA one would 

easily be able to identify a person as an “Indian”, but (apart from his dreadlocks) 

how would one identify a person (who could be any race) as a genuine 

Rastafarian, and not someone who is posing as a Rastafarian in order to take 

advantage of being able to “legally” smoke dagga?  The Courts and the Police 

would have to engage in lengthy investigations to determine the validity of the 

accused person’s claim. 

 

100.4 An exemption would also contravene our international obligations (supra) and the spirit 

of sec 233 of our Constitution (supra). 

 

PRACTICAL CONSTRAINTS    [See also paras 107.3; 119 infra.] 

 

These can best be illustrated by way of examples: 

 

101. The prohibition is against the use and possession of dagga.  To be viable any exemption 

must be in respect of both elements. 
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102. X, a Rastafarian, buys his dagga from his dealer with the intention of using it later in the 

bona fide observance of his religion.  On his way home he meets up with B, a non-

Rastafarian, who also has dagga in his possession.  Sgt Z arrests them and finds the 

dagga, and both are prosecuted.  The Court would have to investigate X’s claim, and then 

acquit him.  B would be convicted.  One can but imagine how B would feel about this 

unequal treatment.  He would be able to claim that everyone is not equal before the law.  

(Sec 9(1) of the Constitution.) 

 

103. There can be no doubt but that B is going to think seriously about converting, and 

membership of the Rastafari religion is going to bloom overnight. 

 

This will place a tremendous burden on the Magistrate’s Courts, for it will have to be 

determined in virtually every case whether X is a genuine Rastafarian (and thus exempt) 

or a fraud (and thus liable). 

 

104. X must obtain his dagga from someone, usually dealer B.  It seems illogical and unfair 

that X goes free for possessing the dagga, but dealer B is prosecuted for selling the same 

dagga to X.  Or X buys a large supply from B, and he (X) sells some to his fellow 

Rastafarians.  Can X then be prosecuted for dealing once he sells the dagga, but until 

then he cannot be prosecuted for possessing it?  Or is he also exempted from prosecution 

for dealing? 
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105. The thin edge of the wedge - where will it all end? 



 

Examples of what might happen: 

 

(i) The Islamic religion forbids the charging for, or the payment of, interest.  Can  

Mr Moosa  obtain a loan from a Western bank for his car or house, 

and, on the strength of his religion [see Islamic Legal Philosophy - Annexures 

186 - 188] evade paying the Western bank interest? 

 

(ii) Can a Satanist kill and torture cats and not fear a prosecution in terms of section 

2(1)(a) of the Animals Protection Act, No 71/1962? 

 

(iii) How far can a Jew lay claim to the Constitution protecting him when he acts in 

terms of Leviticus 24:18 - 22 and Exodus 21:24 - 25? [Annexures 

189 - 190.] 

 

Comments on the particular exemptions: 

 

FIRSTLY: 

 

Adult Rastafari in the exercise of bona fide religious observances: 

 

106. There are aspects of the Rastafari religion which, it is submitted, do not accord with the 

spirit and values of our Constitution. 
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For example: 

 

106.1 The chalice is an “integral part of the Rastafari religion”, and the use of cannabis “is 



central to their religious practice”. 

 

APPELLANT      -  RECORD: Vol 1 page 15(10) 

PROF YAWNEY - RECORD: Vol 7 page 489(1). 

 

Yet only males can participate in the use of the chalice. 

PROF YAWNEY  - RECORD: Vol 7 page 484(12). 

 

106.2  “In Nyahbinghi orthodoxy women are excluded from key ritual 

activities in the place of worship......, particularly when they are 

having their menses, during which time they are regarded as 

unclean.” 

PROF YAWNEY  - RECORD: Vol 7 page 476(46). 

 

106.3 It is obviously a male-dominated religion. 

RECORD: Vol 7 page 476(37 - 45).  

 

107. This raises the following considerations: 
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107.1 as the difficulties relating to Appellant’s proposals became apparent he has whittled away 

at the relief claimed.  First it was an exemption for all Rastafari; then it was relief for 

adult Rastafari; now it appears that it must now be further narrowed down from adult 

Rastafari to adult male Rastafari.  This is wholly impractical and unfair, it is submitted; 

 



107.2 not only has the relief claimed been narrowed down but the violation of rights caused by 

the prohibition of the use and possession of dagga is also now narrowed down as it is 

only the adult males who are affected thereby.  An exemption that “covers” the females 

and children is thus neither necessary nor warranted; 

. 

107.3 this, in turn, poses another practical difficulty.  If X sends his wife, or teenaged son, to go 

and purchase some dagga, and they are caught, they could be prosecuted.  The anomalous 

situation could then arise of a mother or her 16-year old son being prosecuted and the 

husband/father going free. 

 

[This anomaly can only be avoided if a “blanket” exemption is granted, but then it means 

that this Honourable Court would have granted relief to persons whose rights have not 

been violated by the relevant Acts.] 
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107.4 It is submitted that where a person claims the protection afforded by his rights, then 

he/she must at least ensure that the exercise of the right is unsullied.  In the instant case 

the Appellant relies upon his religious rights, but the practice of the particular religion 

has facets to it which, it is submitted, exclude or minimise any violation of the right.  

These “facets” are: 

(i) the abuse of children’s rights (supra); 

(ii) it has sexist structures.  While male dominance still exists in many spheres of 

modern life, the male dominance in the Rastafari religion results in grave 

disadvantages for women: 



(a) it excludes women from partaking in an “integral” or “central” part of the 

Rastafari religion; 

 

(b) but this exclusion goes further, for women are, as a direct result of this 

exclusion, also excluded from experiencing the “visionary 

experiences....and search for new insights through sudden illumination” 

that follows the use of the chalice. 

 

(iii) This is obviously discriminatory and unfair.  It clearly violates the spirit of the 

Convention on the Elimination of Discrimination against Women and the African 

Charter on Human and people’s Rights.  See - Sv BALOYI (supra) at para [13[. 
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(iv) Regarding women as “unclean” when they are menstruating is  undoubtedly an 

unacceptable sexist attitude. 

 

107.5 It is submitted that the following questions then arise: 

 

(a) Is a person who claims that the exercise of a right is protected by the Constitution 

entitled to any relief from this Honourable Court when he exercises that right not 

only contrary to the spirit and values of the Constitution, and, in this case, also 

contrary to the strict injunction set out in sec 31(2) of the Constitution, as well as 

contrary to thespirit of the document mentioned in para 107.4(iii) supra? 

 

(b) Does he not forfeit the protection of the Constitution, (justification would thus 



not arise) or, at the very least, is any infringement of his right not minimised (and 

thus requiring a lower level of justification)? 

 

(c) Should this Honourable Court grant relief in respect of adult Rastafari males, 

would the Court itself not be discriminating against women?. 
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SECONDLY: 

 

The private use of cannabis by an individual in the exercise of his rights to dignity, 

equality, etc.  (supra): 

 

108. This amounts in effect to this Honourable Court legalising or decriminalising the use and 

possession of cannabis. 

 

109. Appellant, does not, on this leg of his argument, rely upon his religious rights, but rather 

on his other entrenched rights. 

 

110. As in the case of exemptions it is similarly submitted that legalisation and 

decriminalisation are the preserve of Parliament, but Appellant submits that the “harm 

principle” would allow this Honourable Court to strike down the impugned legislation. 

 



111. This principle holds that an activity (such as smoking cannabis) which harms only the 

user, cannot be the subject of State control.  Unless the activity causes (or there is a 

reasonable apprehension of) harm to others or society, then legislation which restricts 

matters such as personal autonomy or freedom would amount to an unjustifiable 

limitation of those rights. 
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112. This matter has been considered by the Canadian Courts within the context of sec 7 of 

their Charter (life, liberty and security of the person). 

 

113. R v HAMON 20 CRR (2d) 181 (QUEBEC COURT OF APPEAL) 

[Annexures 191 - 194] 

 

Page 183 of the report: “...... the testimony and the documentary evidence, 

demonstrate....that Parliament’s continuing prohibition of 

the cultivation and possession of cannabis....was neither 

arbitrary nor irrational.” 

 

Page 184: “It is not up to the Courts to settle the debate between those who favour 

the status quo and those who advocate a liberalization of restrictions on 

the....possession of cannabis.  The only role of the judiciary is to ensure 

that the prohibition.....is not ....arbitrary.....(or)....irrational.....” 

 

Page 186:  “The appellant also called a witness who expressed the opinion that a 

prohibition pure and simple of the cultivation and possession of cannabis 

is more harmful to society than if cannabis use was permitted and the 

sale of cannabis was controlled by the govern-ment.  Although this 

opinion is shared by many, it does not have the support of the majority of 

the specialists in the field.  If the sale of cannabis was permitted under 



government control, there would of course be less crime related  to 

clandestine drug trafficking,  but,  
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according to the majority of the specialists in the field, there would be 

increased use.  Thus, Parliament is not acting irrationally in continuing 

to prohibit the cultivation and possession of cannabis.” 

 

114. R v MALMO-LEVINE 54 CRR (2d) 291 (B.C. Court of Appeal: CURTIS J on 

18.2.1998) 

[Annexures 195 - 198] 

 

X operated a club that educated members on safe smoking habits.  The club sold 

cannabis to its members.  When the police raided the premises X raised various 

constitutional defences, and he asked for a declaration of unconstitutionality, 

alternatively, an exemption. 

 

Page 294 of the report: “(after quoting several Canadian authorities) it has been 

consistently held that the marijuana laws are not contrary 

to sec 7 of the Charter.” 

 

Page 295: “....I find no basis for holding that freedom to use marijuana constitutes a 

matter of fundamental, personal importance..... There being no right to 

use marijuana created by (sec 7), the question of fundamental justice 

need not be considered.”  (My underlining.) 

 

Page 296: “The accused’s rights of thought, belief, opinion, expression and 

conscience are not affected by the legislation.” 
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[The case was then sent to trial to determine the “personal exemption”, and X was 

convicted of possession and trafficking.  He then appealed.] 

 

115. R v MALMO-LEVINE   [Annexure 58 of the Application for leave to appeal] 

After a survey of various authorities, the Court came to the following conclusions: 

 

(a) the “harmful principle” is a matter of fundamental justice (para [134]); 

 

(b)  the trial Judge’s findings that marijuana “indeed poses a risk of harm to others 

and society” were accepted   (Para [142]). 

 

(c) “Consequently, the deprivation of the appellant’s liberty interest is in 

accordance with the ‘harm principle’.” {para [143]). 

 

(d) “In addition to the health concerns addressed by the cannabis prohibition, 

Canada has assumed international obligations”  by becoming a signatory to the 

U N Convention (paras [93] and [150]). 

 

(e) “I agree that the evidence shows that the risk posed by marijuana is not large.  

Yet, it need not be large in order for Parliament to act.  It is for Parliament to 

determine what level of risk is acceptable and what level of risk requires action.” 

   (Para [158]). 
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(f) “The provisions....prohibiting the possession of marijuana for personal use are 

not contrary to....the Charter.”   (Para [163]). 

 

116. This Honourable Court is respectfully urged to thus conclude as follows: 

 

(a) even if the “harm principle” is part of our law, the prohibitions contained in the 

impugned legislation comply with the “harm principle” as it has been proved that 

the use of cannabis poses a risk, or “harm”, to society.  The “harm” is not 

confined to the user only; 

 

(b) Parliament did thus not act arbitrarily or irrationally; 

 

(c) the resultant restrictions upon the personal use of cannabis are thus justifiable. 

 

117. There is one American case which must be considered.  In RAVIN v STATE OF 

ALASKA   (Annexure 117 of the Application for leave to appeal), X was arrested for the 

possession of dagga in his own home. Relying upon the Alaskan Constitution which 

specifically provided for the “right to privacy”, X applied to dismiss the charges.  His 

motion was denied (the case was referred to trial to ascertain the facts of the case), but 

the Court was of the opinion that “interference 
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with the rights of privacy within one’s home requires a very high level of justification.” 

 



118. Comments on this case: 

 

(a) Despite the Court’s opinion, it is still open for the State to prove “a close and 

substantial relationship between the public welfare and control of ....possession 

of marijuana in the home for personal use.”  (Page 126 of the Annexures); 

 

(b) “..... we would conclude that there is not a fundamental constitutional right to 

possess....marijuana in Alaska...... (T)he right to privacy amend-ment....cannot be 

read so as to make the possession...of marijuana itself a fundamental right”.   

(My underlining.) 

(Annexure page 125 para [6]) 

 

(c) It should be noted from the Schedules of the Acts (Annexures 2 - 3; 5 - 6   

attached  hereto) that “cannabis” is  but one of many other drugs that are affected 

by the legislation, including heroin, LSD and mandrax. 

 

It has often been said that legislation must not be arbitrary, and it is respectfully 

submitted that should this Honourable Court adopt the RAVIN 
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opinion and allow the possession and use of cannabis in the privacy of the home, 

then this Honourable Court would in turn be acting arbitrarily.  On what basis 

would cannabis, with its proven “harmfulness”, be excluded and singled out from 

the other drugs (heroin, LSD, etc) listed in the Schedules?  If it is constitutionally 

acceptable that X cannot possess or use heroin, for example, in his own home, 

how can cannabis be “removed” from the list of Scheduled drugs, so as to make it 

constitutionally acceptable to possess that drug?  It is submitted, with the greatest 



respect, that this would be an arbitrary decision. 

 

119. Allowing an individual (or an adult Rastafarian) to use and possess dagga within the 

confines of his private home raises other practical difficulties: 

 

(a) the home being virtually inviolable to outside scrutiny, how is abuse of the  

privilege to be controlled? 

 

(b) how are the children of the house, or visiting children, going to be protected? 

 

(c) dealer B arrives on the doorstep to sell dagga to the home-owner, and he decides 

to join him in smoking a few “joints”.  Is the dealer now also protected, and can 

he only be prosecuted for dealing? 
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(d) the home-owner has a braai for friends.  He sells them some of his dagga, and 

they all smoke a few “joints”.  Is the home-owner protected against prosecution 

for dealing as well as for use and possession? Or can he be prosecuted only for 

dealing?  Are the friends protected against prosecution? 

 

(e) should the dealer and friends also be protected against prosecution when they 

smoke and/or sell dagga in the private home, one can imagine what a haven the 

home-owner’s house would become; 

 

(f) if the dealer and friends are not exempt from prosecution, is this fair? They are 

arrested while the home-owner sits back in his chair, happily puffing away at his 



“joint” while the others are loaded into the police vans. 

 

120. It is submitted that the right to privacy and personal autonomy, like all other rights, are 

not absolute, and must give way to overriding State and social interests in appropriate 

cases. 

 

121. The case of RICHARD B v CHILDREN’S AID SOCIETY (supra) is an analogous 

example.  (The headnote is attached hereto, marked 161 - 163.) 
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Parents who were Jehovah’s Witnesses, had refused to allow their child to receive a 

blood transfusion, and the child was made a ward of the Children’s Aid Society in terms 

of the Child Welfare Act. 

 

Although there was dissension as to whether there was a Charter violation at all, the 

majority agreed that the parents’ appeal should be dismissed.  LA FOREST J held at 

pages 203/204 of the headnote: 

 

(a) “The right of parents to rear their children according to their religious 

beliefs.....is a fundamental aspect of freedom of religion.” 

 

(b) But “freedom of religion is not absolute, and should be subjected to such  

limitations as are necessary to protect public safety, order, health or morals, or 

the fundamental rights of others.” 

 



(c) “While the Act seriously infringed the (parents’) freedom of religion, the 

infringement was justified....  The State interest in protecting children at risk is a 

pressing and substantial objective.” 

 

122. It is submitted that the principles set out in this case are of equal application to the instant 

matter. 
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123. The topic of  “severing” will be briefly discussed. 

 

SEVERING THE OFFENDING PORTION   [OR “READING IN” OR “READING 

DOWN”] 

 

124. This Honourable Court can sever or excise invalid portions of an Act, provided: 

 

(i) it is possible to sever the invalid portions; and  

(ii) if what remains gives effect to the legislative scheme. 

 

See: COETZEE (supra) at paras  15-16]. 

FERREIRA v LEVIN & OTHERS  1996(1) SA 984 (CC) at paras [129 - 131].   

                                   

 

125. It is submitted that if severability is being considered then there are only two options: 

(i) the reference to the possession of dagga must be excised insofar as it related to 

Rastafarians. 

 



[But it would amount to amending the Acts, and it would also be grossly unfair 

and discriminatory to the rest of the population.  It would also pose grave 

practical problems which have been discussed supra]; or 
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(ii) the reference to dagga must be excised completely. 

[This option has the following difficulties: 

 

- it would drastically alter important elements of the legislative schemes; 

 

- even if it is assumed for the moment that the prohibition could be invalid 

as far as Rastafarians are concerned, there is no evidence whatsoever, or 

any other rational reason, indicating that the pro-hibition in respect of the 

rest of the population is invalid, and thus warranting the total excision of 

the reference to dagga.] 

 

126. It is thus respectfully submitted that the Court would experience great difficulty in 

determining the “extent of inconsistency” [section 172(1)(a) read with section 172(2)(a) 

of the Final Constitution]. 

 

127. Please see also section 2 of the Constitution as qualified by Schedule 6, item 1(1) of the 

Final Consitution. 
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128. Thus, if - 

(i) the Acts have not been amended or repealed; 

(ii) partial exemption cannot be ordered; 

(iii) excision is not possible; 

(iv) the sections of the Acts are not inconsistent with the Constitution (or they can be 

justified) 

then the prohibitions must stand, and this Honourable Court will have to decide the 

appeal in the light thereof. 

 

129. Although the Court “read in” certain words in the cases of NATIONAL COALITION 

FOR GAY AND LESBIAN EQUALITY 2000(2) SA 1 (CC) and in the case of  S v 

MANAMELA (supra), the words so “read in” did not materially alter the legislative 

scheme. 

 

EQUALITY 

 

130.1 Interim Constitution: 

 

Sec 8(1): “Every person shall have the right to equality before the law and to equal 

protection of the law.” 
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Sec 8(2): “No person shall be unfairly discriminated against, directly or indirectly, 

on the....grounds (of).....religion....” 

 

Sec 8(4): “Prima facie proof of discrimination on any of the specified 

grounds....shall be presumed to be sufficient proof of unfair 

discrimination....unless the contrary is established.” 

 

130.2 Final Constitution: 

 

Sec 9(1): “Everyone is equal before the law and has the right to equal protection 

and benefit of the law.” 

 

Sec 9(3): “The State may not unfairly discriminate directly or indirectly.... on  

(the

) 

gro

und

s 

(of)

......

reli

gio

n....

.”

 

 



 

 

      

 . 

Sec 9(5): “Discrimination on one or more of the grounds listed....is unfair unless it 

is established that the discrimination is fair.” 

 

131. It is submitted that an important point has been overlooked.  Sec 9(1) provides that 

“everyone is equal before the law.....”   [My underlining.] 
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131.1 If A (a Moslem), B (a Jew) and C (a Christian) would be prosecuted for using or 

possessing dagga, but X (a Rastafarian) would not be prosecuted, does this not mean that 

A, B and C are not “equal before the law” (or, to put it differently, X would not be equal 

before the law)? 

 

131.2 Everyone “has the right to the equal protection and benefit of the law”. [My 

underlining.]   Can A, B and C not expect to have themselves and their children being 

protected from being exposed to the (now lawful, if Appellant has his way) use of dagga? 

 

131.3 The treatment of A, B and C would be unfair and unequal, it is submitted. 

 

THE STEP FROM ‘DIFFERENTIATION” TO “UNFAIR DISCRIMINATION 

 



132. In   HARKSEN v LANE 1998(1) SA 300 (CC)   GOLDSTONE J collected and 

summarised the Court’s recent decisions relating to equality provisions of the Interim 

Constitution.   See also  - 

 

PRETORIA CITY COUNCIL v WALKER 1998(2) SA 363 (CC) 

NATIONAL COALITION FOR GAY AND LESBIAN EQUALITY v MINISTER OF 

JUSTICE 1999(1) SA 6 (CC) at paras [15 - 17]. 
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133. Applying   GOLDSTONE J’s criteria it is submitted that there is no violation of the 

equality clause. 

 

 

AN ANALYSIS OF GOLDSTONE J’s CRITERIA 

 

134. AD  Sec 8(1) of the Interim Constitution  - [”Everyone is equal.......”]. 

 

134.1 The Constitutional Court separates “differentiation” from “discrimination”. 

 

134.2 The “first enquiry” is whether the impugned provision does differentiate between people 

or categories of people.  If it does so differentiate then, provided there is a rational 

connection between the differentiation and the legitimate governmental purpose, it then 

becomes necessary to proceed to the provisions of sec 8(2) to determine whether, despite 

such rationality, the differentiation amounts to unfair discrimination. 

HARKSEN paras [43, 45 and 54]. 

 



134.3 A breach must be assessed, not in a vacuum, but against the background of the section 

and the constitutional and historical context of the developments, for not all 

differentiation amounts to discrimination. 

LANGA D P in WALKER at para [26]. 
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SUBMISSIONS ON THIS STAGE OF THE ANALYSIS 

 

134.4 It is submitted that the two Acts pass the test of rationality. 

 

134.5 The background set out supra proves that they serve legitimate national and international 

interests. 

 

134.6 The Acts do not differentiate between Jews, Moslems, Christians or Rastafarians. The 

fact that it is a Rastafarian who is in possession is rationally defensible within 

the broad objectives of the Acts.  The fact that this impacts on the Rastafarian’s exercise 

of his religion, but does not affect the Jew et al in the exercise of their religions, is a 

differentiation that cannot be avoided in the broad scheme of the legislation. 

 

134.7 It is submitted that the legislation thus serves a legitimate governmental purpose, and any 

differentiation that ensues “has (not) crossed the border of constitutional 

impermissibility”. 

 

134.8 It is submitted that the legislation does not infringe sec 8(1). 

 

135. AD  sec 8.2  - [”Unfair discrimination....] 
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135.1 However, GOLDSTONE J   says that even if differentiation in terms of sec 8(1) has not 

been violated, there could still be unfair discrimination in terms of sec 8(2).   See para 

[44] of HARKSEN. 

 

135.2 To determine this one must then apply a two-stage analysis - 

HARKSEN para [54(b)]. 

        

135.3 SUMMARY OF PARA [54(b)] AS FAR AS IT APPLIES TO THE INSTANT 

MATTER 

 

(i) if the differentiation is on a specific ground (race, sex, religion, etc) then 

discrimination will have been established; 

 

(ii) discrimination having thus been established, the next question is - does it amount 

to “unfair discrimination”? 

 

(iii) if it is on a specific ground, then “unfairness” is presumed; 

 

(iv) the test of  “unfairness” focuses primarily on the impact of the dis-crimination on 

the complainant; 

 

(v) if there is no unfair discrimination there is no violation of sec 8(2); 
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(vi) if it is unfair then justification will have to be determined. 

 

SUBMISSIONS ON THIS LEG OF THE ANALYSIS 

136. Has the legislation impacted unfairly on the complainant? 

 

GOLDSTONE J    provides some of  the  factors  which,  objectively assessed,  

would assist in the determination of this question. 

 

136.1 HARKSEN   para [52(a)]: 

“The position of the complainants in society and whether they have 

suffered in the past from patterns of disadvantage.” 

 

[It is submitted that as far as South Africa is concerned there is no evidence by the 

Appellant that either he or other Rastafarians “have suffered in the past from patterns of 

disadvantage”. 

 

136.2 HARKSEN para 52(b) 

“The nature of the provision...and (its) purpose.  If its purpose is 

manifestly not directed...at impairing the complainants...but is 

aimed at achieving a worthy and important  societal  goal, 

.......this purpose may.......have a  
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significant bearing on the question whether complainants have in 



fact suffered the impairment in question.” 

 

[It is submitted that the legislation is “manifestly not directed” at the Appellant.  It does 

not single out Rastafarians, but is directed at the whole population, irrespective of their 

religious persuasion. 

 

It is also “aimed at achieving a worthy and important societal goal”, as has been 

submitted supra.] 

 

136.3 Further, in order to determine whether the differentiation involves unfair discrimination 

or not, the following is very important: 

 

“It must be accepted that, in order to govern a modern country efficiently 

and to harmonise the interests of all its people for the common good, it is 

essential to regulate the affairs of its inhabitants extensively.  It is 

impossible to do so without differentiation and without classification 

which treat people differently and which impact on people differently.”    

[My underlining.] 
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[Respondent has already submitted that the legislation was enacted to further the  

Republic’s national and international interests.  It is unavoidable that such legislation, 

enacted for the “common good”, would “impact on people differently”. 

 

136.4 It is thus submitted that assessed on the above criteria, there has been no “unfair 



discrimination” against the Appellant. 

 

137. If, at the end (of the two-stage enquiry) the differentiation is found not to 

be unfair, then there will be no violation of sec 8(2) [now 9(3)].” 

[My underlining.] 

HARKSEN  - para [54(b)]. 

 

138. If there has been no violation then justification is obviously not necessary. 

 

139. However, should this Honourable Court be of the view that justification is necessary, 

then the following submissions are made. 

 

JUSTIFICATION 

 

140. The first point to note is that there are significant differences between sec 33 of the 

Interim Constitution and sec 36 of the Final Constitution.  The requirements 
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of  “negation” of the content of the right and “necessity” (in relation to some of the 

rights) have not been repeated. The essence of a reasonable and justifiable limitation in 

an open and democratic society based on human dignity, equality and freedom, has been 

retained. 

 

141. This change materially affects the assessment of the violation of section 15(1) rights 

[previously sec 14(1)] since it need no longer be proved that the limitation 



is “necessary”, as was the case in respect of the former sec 14(1).  See sec 33(1)(aa) of 

the Interim Constitution. 

         

142. That this element need no longer be proved “clearly envisages a less stringent 

constitutional standard....” than when “necessary” had to be proved.   See: 

S v MAKWANYANE 1995(3) SA 391 (CC) at [339].   

 

{It is also submitted that the unfair discrimination against women referred to in  paras 

106 - 107 supra also results in a “less stringent constitutional standard”.] 

 

143. How the limitation clause is to be applied was laid down in S v MAKWANYANE (supra) 

at paras [104] and [339]. [The references to “necessary” are no longer applicable.] 
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For easy reference the guidelines are: 

 

- it involves the weighing up of competing values; 

- there is no absolute standard; the principles are applied on a case-by-case basis; 

- the enquiry concerns proportionality; 

- in the balancing process certain considerations are taken into account. 

 

[These factors mentioned by CHASKALSON P have been taken over in sec 36(1), and 

are as follows: 

 



“(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 

(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose;   and 

(e) less restrictive means to achieve the purpose”.] 

 

144. The second point to note is that sec 31(1) has its own limitation clause. [Sec 30 

(“Language and Culture”) also has a similar limitation clause.] 
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145. It has already been submitted that the Appellant’s exercise of his religious rights would 

offend the following sections of the Bill of Rights: 

 

145.1 Sec 128(1)(d) - the non-derogable rights of children.   

[See para 65.1(d) (supra).] 

 

145.2 The right to an “environment that is not harmful to...health or well-being” might also be 

violated.   [Sec 24(a)] 

 

145.3 See 9(1) - the equality of rights of other citizens. 

[See paras 131 - 131.3 (supra)] 

 

The various factors set out in sec 36(1)(a) - (3): 

 



146. AD  (a) - the nature of the rights (of religious freedom). 

 

146.1 It is accepted that religious rights epitomise the values underlying the Constitution. 

 

146.2 But the rights are not absolute. [Most Constitutions and the case law over-whelmingly 

demonstrate this.   See paras 66 - 76; 77 - 86; 113 - 116   (supra).] 
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146.3 The rights embodied in sec 9(3) (the equality clause), sec 31(1)(a) and sec 15(c)  cannot 

be divorced from the internal limitation set out in sec 31(2), it is submitted. 

 

146.4 It is also submitted that the nature of the right and the nature of the drug used in the 

exercise of that right must be viewed together, as this would have a bearing on whether 

the exercise of the right is reasonable or not, and whether the limitation of that right is 

reasonable or not. 

 

[To repeat an earlier example: would it be reasonable for a Satanist to sacrifice animals in 

the pursuance of his religion, and would it be unreasonable for Parliament to forbid this 

by Act 71/1962 - Animals Protection Act?] 

 

146.5 The nature of the drug has been set out supra [paras 24 - 38.5]. 

 

146.6 It is submitted that if a person exercises his religion by: 

(i) using a potentially dangerous drug; 



(ii) exposing others (especially children), to the drug; 

(iii) flouting a law of general application 

 

then the exercise of his rights in that particular fashion is unreasonable. 
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146.7 This, it is submitted, greatly undermines the “value” of his right, and lessens not only the 

burden of justification, but it also renders the likelihood of any differentiation as being 

“unfair” even more remote. 

 

147. AD  (b) - The importance and purpose of the limitation. 

This was previously conceded by MR TRENGROVE. 

 

148. AD  (c) - The nature and extent of the limitation. 

(i)  His religious beliefs are not limited.  Sec 15(1) thus needs no justification. 

 

(ii) His practise thereof in terms of sec 31(1)(a) is only limited in relation to the use 

and possession of dagga.  His diet, dreadlocks,  abstention  from  

alcohol, cigarettes and violence, remain unaffected, as do the other ceremonies 

relating to births, marriages and holidays. 

 

(iii) It should also be remembered that the Rastafari religion itself restricts the used of 

dagga to adult males.  This in turn drastically limits the extent of the limitation, 

and women and children who are Rastafari are not affected by the legislation. 
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(iv) It is also important to note that the relevant Acts do not single out Rastafarians 

for their religious beliefs and practices - it is adult male Rastafari who have 

voluntarily placed themselves within the ambit of the law. 

 

(v) It is thus submitted that the limitation relating to dagga, seen against the retention 

of all other facets of his religion, as well as the self-imposed limitation relating to 

adult males, is not very extensive. 

 

(vi) If the use of dagga in the exercise of his religion is unreasonable  then it is 

submitted that the prohibition of such activity, thereby limiting his rights, is 

rational and reasonable. 

 

(vii) Apart from the specific limitation relating to children [sec 28(1)(d) and the 

internal limitation in sec 30 and sec 31(2)], there is also the internationally 

recognised general limitations to the practice of a religion, based on public safety, 

order, health, morals and fundamental rights and freedoms of others - paragraphs 

67 - 86   (supra). 

 

149. AD  (d) - The relation between the limitation and the purpose. 

This was previously conceded by MR TRENGROVE. 
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150. AD  (e) - Less restrictive means. 

 

(i) The Appellant pleads for a limited exemption. 

 

(ii) It has already been submitted that this is wholly unfeasible due to legal and 

practical constraints  - Paragraphs 100 - 104; 107.3; 119 (supra). 

 

(iii) Such an exemption would also be contrary to South Africa’s international 

obligations - JUDGMENT - RECORD: Vol 6 page 394. 

 

 

CONCLUSIONS ON JUSTIFICATION 

 

151. O’REGAN J summed up the approach as follows in S v LAWRENCE (supra) at para 

[130]: 

. 

“It is now well established....that....we must be persuaded that the 

legitimate purpose and effect of the infringing legislation outweigh the 

extent of the infringement caused... (T)he infringement must be shown to 

be reasonable and justifiable in an open and democratic society based on 

freedom and equality....” 
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151.1 The Legislation has the following legitimate purpose and effect: 



 

(a) to serve a generally pressing State and societal need to control certain drugs; 

 

(b) to serve, in relation to cannabis, a similar need to control a drug - 

(i) that is hallucinogenic (would it not be irresponsible for the State to allow 

free access to such a drug?); 

 

(ii) that is harmful to the user and others; 

 

(iii) that is universally accepted as being harmful to adolescents and children; 

 

(iv) that could be a “stepping stone” to more dangerous drugs; 

 

(v) that features strongly in  the  commission of  violent crime  in the  

R S A; 

 

(vi) it is universally agreed that trafficking in cannabis cannot be allowed.  It 

is illogical to punish the dealer and yet let the purchaser free.  The 

prohibition on use and possession must thus remain if any practical sense 

is to be made of the State’s obligation to prevent trafficking; 
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(c) to promote uniformity in the application of the law amongst all citizens; 

 

(d) to comply with international obligations. [In this respect the R S A is hardly out 

of step with the rest of the world.  It is true that there are many calls for 

liberalisation/legislation/decriminalisation of the laws, but resolutions by 

international bodies condemning cannabis, and the implementation of those 

resolutions by virtually every country in the world, cannot be dismissed lightly.  



Our own Constitution recognises this (sec 233)]; 

 

(e) to satisfy the very real fears and concerns of especially those people living in the 

disadvantaged areas (in Cape Town this means the Coloured areas as the Debates 

in Parliament and the Lee case have convincingly shown). 

 

151.2 “The extent of the infringement” 

 

(a) the infringement only affects adult males, and only in respect of the use and 

possession of cannabis.  The other features of the religion remain unaffected; 

 

(b) women and children/adolescents are free to exercise their religious and other 

constitutional rights; 
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(d) the “internal” discrimination against women also affects the extent of the 

infringement [if it does not negate the infringement completely]; 

 

(e) the legislation does not impose a total ban on the use and possession of cannabis. 

 Section 4(i)-(vi) of the Drugs Act and section 22A(10)(a)-(b) of the Medicines 

Act allow for the lawful use and possession of cannabis; 

 

(f) the infringement only relates to religious practices and not to religious beliefs. 

 



151.3 Is the legislation overbroad? 

(a) In CASE & ANOTHER v MINISTER OF SAFETY AND SECURITY 1996(3) 

SA 617 (CC) section 2(1) of Act 37/1967 was struck down inter alia for the 

reason that the definition in the Act was overbroad in that it would apply to a 

“virtually limitless range of expressions” which violated several consitutional 

protections [paras 59 - 63]. 

 

(b) In COETZEE v GOVERNMENT OF THE R S A 1995(4) SA 631 (CC), the 

provision in Act 32/1944 which permitted imprisonment for a civil debt was 

struck down as it was overbroad,  in that  “the State sweeps up  
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those who cannot pay with those who can  but simply will not” [paras 12 - 14]. 

 

(c) It is submitted that for the following reasons the impugned legislation in this 

matter does not contain overbroad provisions similar to those in Act 37/1967 and 

32/1944: 

 

(i) although the impugned Acts do affect all citizens (but then all legislation 

has this effect), the legislation provides for limited exemptions; 

 

(ii) the restriction on religious practices has been held to be constitutionally 

acceptable by not only foreign courts but also by a whole host of foreign 

constitutions.  Our own Constitution recognises this [sections 30 and 

31(2)]; 

 



(iii) there is no restriction on religious beliefs. 

 

151.4 It is submitted that the legislation is reasonable and justifiable in terms of the 

Constitution. 

 

152. Apart from satisfying the conditions of sec 36(1), there are other factors to be considered. 
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152.1 Although the Constitution tries to give everybody a “place under the sun”, it is submitted 

that the various rights can only be exercised within the framework of both law and the 

Constitution, for otherwise both become meaningless. [Sec 1(c) of the Founding 

Provisions and sec 9(1) of the Equality Clause provide for exactly this.] 

 

152.2 When one is dealing with a law of general application and a secular purpose, which 

fulfils a compelling government objective, then the well-being of society as a whole, and 

the law securing such well-being, should not be lightly disturbed 

 

152.3 Should exemptions be granted to a small group, the ideals of the Constitution could be 

seriously undermined, especially if it is perceived that such a group is being given an 

unfair advantage over the rest of the population. 

 

152.4 When such exemptions (which would be difficult to formulate) are seen to be impossible 

to regulate or to prevent from being abused, then public confidence in the Courts and the 

Constitution would be further undermined. 
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FREEDOM TO CHOOSE ONE’S PROFESSION 

 

153. Sec 22 of the Constitution provides that the practice of a trade, occupation or profession 

may be regulated by law. 

 

154. The Attorneys Act 53/1979 clearly falls within the ambit of sec 22. 

 

155. The Drugs Act and the Medicines Act do not fall within the ambit of sec 22.  However, 

they do impact adversely on his profession under the Attorneys Act. 

 

156. Leaving aside the Society’s attitude, the question arises - do the two impugned Acts have 

the effect of denying the Appellant his right to choose his profession? 

 

157. It is submitted that if a person engages in an illegal activity that appears to be unrelated 

to his chosen profession, then he has only himself to blame if he thereby disqualifies 

himself from his chosen profession. 

 

157.1 For example, B might want to start a close corporation to manufacture and sell furniture. 

 Unfortunately, he is an unrehabilitated insolvent and he has also been  
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convicted of theft, and he is thus debarred in terms of sec 47(b) of Act 69/1984  from 

taking part in the management of the close corporation.  Are the Insolvency Act and the 

common law unconstitutional?  Is the offence constituted in sec 47(2) of Act 69/1984 (it 

is an offence for such a person to take part in the management of a close corporation) 

now also unconstitutional? 

 

157.2 Another example: If B obtains a private permit to convey goods in terms of sec 17 of the 

Road Transportation Act No 74/1977, he must have a valid driver’s licence in terms of 

sec 15 of the Road Traffic Act No 29/1989 if he wishes to operate the vehicle.  There 

would be no rational reason to declare sec 15 invalid because it interferes with his sec 22 

rights. 

 

158. The Appellant knows that possessing dagga is unlawful, since he has been convicted 

twice for the offence, and he intends to continue with this practice. 

 

It is submitted that he surely must have realised that he was compromising his chosen 

profession, and that his voluntary persistence with his practice is not reasonable. 
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159. The case  AHMAD v INNER LONDON EDUCATION AUTHORITY [1978] 1 QB 36 

(CA)    [Annexures 199 - 206] is apposite, it is submitted. 

 

Mr Ahmad, a teacher, was always late for classes on Fridays due to his attendance at his 

Mosque. 

 

At page 40 F et seq [Annexure 201] Lord DENNING M R said the following: 

 

“On appeal, Mr Ahmad relied much on section 30 of the Education Act 

1944....  If the words were read literally without qualification, they would 

entitle Mr Ahmad to take time off every Friday afternoon for his prayers 

without loss of pay.  I cannot think this was ever intended.  The school 

time-table was well known to Mr Ahmad when he applied for the teaching 

post.  It was for the usual teaching hours from Monday to Friday, 

inclusive.  If he wished to have every Friday afternoon off for his prayers, 

either he ought not to have applied for the post; or he ought to have made 

it clear at the outset and entered into a 4½ day engagement only..... 

 

During the argument Scarman I J drew attention to article 9 of the 

European Convention on Human Rights.... 
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The convention is not part of our English law, but....we will always have 

regard to it.  We will do our best to see that our decisions are in 

conformity with it.  But it is drawn in such vague terms that it can be used 



for all sorts of unreasonable claims and provoke all sorts of litigation.  As 

so often happens with high-sounding principles, they have to be brought 

down to earth.  They have to be applied in a work-a-day world.  I venture 

to suggest that it would do the Muslim community no good - or any other 

minority group no good - if they were to be given preferential treatment 

over the great majority  of  people.         If   it should happen that,  in  the 

 name of   religious   freedom,   they  were  given  special  privileges  or 

advantages, it would provoke discontent, and even resentment among 

those with whom they work.  As, indeed, it has done in this very case.  

And so the cause of racial integration would suffer.  So, whilst upholding 

religious freedom to the full, I would suggest that it should be applied 

with caution, especially having regard to the setting in which it is sought. 

 Applied to our educational system, I think that Mr Ahmad’s right to 

‘manifest his religion in practice and observance’ must be subject to the 

rights of the education authorities under the contract and to the interests 

of the children whom he is paid to teach.” 
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160. THE FOLLOWING FURTHER RESPECTFUL SUBMISSIONS ARE MADE: 

(i)  The right to choose a profession is unfettered; 

(ii) the right to actually engage in that profession is another matter; 

(iii) the Acts forbidding the possession and use of dagga never had as their objective 

the disbarment of the Appellant wishing to practise as an attorney.  The fact that 

the operation of those laws have led to the Respondents’ refusing to register his 

articles is due to the application of the Attorneys Act, not the Acts prohibiting the 



use and possession of dagga.  It is submitted that the Appellant has attacked the 

wrong Act(s). 

 

Say the Appellant stole trust funds in order to buy dagga for religious purposes, 

and the Law Society applied to strike him from the roll.  Surely, he could not 

resist this on constitutional grounds.  Or, if he could, then surely he should attack 

the application of the Attorneys Act and not the validity of the crime of theft; 

 

(iv) the Appellant is not forbidden by the impugned legislation to freely choose his 

profession - but if he freely chooses a practice that compromises that profession 

(whether directly or indirectly), then he is bound by his choice. 
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161. It is thus submitted that there has been no violation of sec 22, alternatively: 

 

FRIEDMAN J P   was correct in finding that the limitation was justified. 

JUDGMENT - RECORD: Vol 6 page 402. 

 

162. Please see in general: 

S v LAWRENCE (supra) at paras [26 - 37]. 

 

DIGNITY 

 

163. Respondent recognises “dignity” as being a founding value of the Constitution. 

 



164. It is “a difficult concept to capture in precise terms”, and it “contemplates a wide range 

of situations” - 

 

NATIONAL COALITION FOR GAY AND LESBIAN EQUALITY v MINISTER OF 

JUSTICE 1999(1) SA 6 (CC) at paras [28 and 34]. 

 

165. In the GAY AND LESBIAN case (supra) the crime of sodomy between male consenting 

adults was held to violate the rights of equality, dignity and privacy. 

 

166. Factors which were taken into account in holding that the crime could not be justified 

were the following: 
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(i) “The enforcement of the private moral views of a section of the community, 

which are based to a large extent on nothing more than prejudice, cannot qualify 

as....a legitimate purpose” - Para [37]. 

 

(ii) The changing attitude of society - Para [38]. 

 

(iii) The decriminalisation of the offence in a wide range of countries - Paras [40 - 

57]. 

 

167. None of the factors [para 166(i) - (iii)] supra present in the GAY AND LESBIAN case 

(supra) are present in the instant matter. 

 

168. The submissions on justification already made (supra) are mutatis mutandis applicable, 

and need not be repeated, it is submitted. 



 

ONUS 

 

S A LAW: 

 

169.1 “It is settled law that it is the Applicant who alleges and relies upon infringement of a 

constitutional provision who bears the onus to prove the existence of a 

constitutional right and its infringement.”   (The Learned Judge’s emphasis.).   

See -  

      S v SEBAJAN 1997(8) BCLR 1086 (T) at 1088 para 7. 
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See also - 

QOZELENI v MINISTER OF LAW AND ORDER 1994(3) SA 625 (E) at 640 

H 

 

A N C (BORDER BRANCH) v CHAIRMAN, COUNCIL OF STATE, CISKEI 

1992(4) SA 434 (Ck GD) at 448 B 

 

S v GUMEDE 1998(5) BCLR 530 (D) at 538 D - I 

S v SOCI 1998(2) SACR 275 (E) at 288 h 

S v ZWAYI 1997(2) SACR 772 (Ck) at 782 b 

 

169.2 Since the Constitution itself (sec 233) enjoins the courts to follow a certain interpretation, 

the Appellant would have to show that his interpretation is to be preferred. 

 

169.3 It is submitted that he has failed in this respect. 

 



CANADIAN LAW 

 

170. “The Appellant....bears the burden of persuading the Court that her Charter rights or 

freedoms have been infringed or denied.” 

R v COLLINS 28 CRR 122 (SCC) at 132 
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171. “The applicant has the legal burden of establishing a Charter violation.” 

R v MORIN 8 CRR (2d) 193 (SCC) at 204. 

 

NAMIBIA 

 

172. “The onus is on the applicant to prove that a fundamental right or freedom has been 

infringed.” 

S v VAN DER BERG 1996(1) SACR 19 (Nm) at 36 a - b. 

 

173. This Honourable Court left this matter of onus open in the LAWRENCE case (supra) - 

para [51] thereof. 

 

174. However, this Honourable Court did seem to lean in favour of the line followed in the 

SEBAJAN and other cases (supra). 

 

For example: 

 

174.1 “The Appellants would have to establish that they have been denied the right to engage 

freely in the selling of liquor.” 



LAWRENCE - para [36]. 
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174.2 “It is for the person who alleges that sec 14 has been infringed to show that there has 

been such coercion or constraint.” 

LAWRENCE - para [104]. 

 

175. (In relation to an accused’s “speedy trial” rights): “The first leg of the enquiry is whether 

the right has been infringed.  If not, that is the end of the matter”. 

WILD AND ANOTHER v HOFFERT N O AND ANOTHER 1998(3) SA 695 (CC) 

para [28]. 

 

It is submitted that this implies that the Applicant must prove an infringement. 

 

176. It is clear from PROF YAWNEY’s evidence that men and women can belong to the 

Rastafari religion.  Because of the unfair discrimination against women [para  

106 - 107  supra] it is only the men who are affected by the impugned legislation. 

 

177. It is submitted that the Appellant has thus not shown that the impugned legislation has 

violated the rights of the Rastafari religion as a whole. 

 

178. He has thus not discharged his onus of proving a constitutional violation in respect of the 

entity called the Rastafari religion. 
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179. Rastafari women’s rights to dignity, equality, cultural life, bodily and psycho-logical 

integrity, right to choose a profession, all remain intact and unaffected.   [There is no 

evidence to the contrary.] 

 

180. The prohibition against the use and possession of dagga does not affect them as they are 

excluded from using the chalice. 

 

181. The following questions then arise: 

 

(i) can this Honourable Court grant relief to only adult Rastafari males? 

 

(ii) can the Appellant (an adult Rastafari male), who unfairly discriminates against 

the female members of his religion, claim the protection of the Constitution? 

 

182. It is respectfully submitted that the answer to these questions is - “No”. 

 

 

COSTS 

 

183. The Appellant had not complied with Rule 6(2) when the matter was heard by the C P D, 

and this was brought to this office’s attention by the former Judge President - 

RECORD: Vol 3 - page 133  (Mr  KAHN) 
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See also - 



 

JOOSTE v SCORE SUPERMARKET TRADING (PTY) LTD 1999(2) SA 1  

(CC) at paras [7 - 9]. 

 

SUBMISSIONS 

 

184. Once this had been drawn to the State’s attention - 

 

(a) the then Attorney-General and the Minister of Justice had a duty to apply to 

intervene.   See - 

 

MR KAHN  - RECORD: Vol 3 pages 133/134 

MINISTER OMAR - RECORD: Vol 5 pages 342/348; 

 

(b) the Court, even had the then Attorney-General or the Minister not been parties, 

still would have required full argument from the Attorney-General (or the 

Minister of Justice) before declaring portions of the two Acts unconstitutional on 

an “unopposed” basis - 

      FERREIRA v LEVIN NO AND OTHERS (supra) at para [7]. 
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(c) Costs are usually not ordered against an Attorney-General .   See - 

NORTJE AND ANOTHER v ATTORNEY-GENERAL, CAPE AND 

ANOTHER 1995(2) SA 460 (c) at 485 C - G     [Annexure 207]. 

 



HERBSTEIN & VAN WINSEN, Civil Practice in the Supreme Court, at page 

490. 

 

185. It is submitted that the following extract taken from the headnote of RICHARD B v 

CHILDREN’S AID SOCIETY (supra) is apposite. [My Annexure 163]. 

     

“No costs should have been awarded against the Attorney General of 

Ontario.  The Attorney General has a right to intervene in such cases and 

did so here to defend the constitutional validity of the Child Welfare Act. 

 The trial was not an unusual one for the purpose of awarding costs, the 

intervention by the Attorney General was a proper one, and no finding of 

misconduct was made.  Absent misconduct and other relevant factors, an 

award of costs against the Attorney General was not warranted.” 

 

186. The Appellant has accused 5th Respondent of “bad faith” in filing an application to 

adduce further evidence or information -  

Rule 30 - RECORD: pages 500 para 7 and 506 paras 14 - 15. 
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187. This accusation is strongly objected to.  The reasons why the application was made are 

set out in MR KAHN’s affidavit - 

Rule 30 - RECORD: pages 359/362. 

 

It is submitted that these grounds are fair and reasonable.  Should this Honourable Court 

not agree then the application will be refused, but this would be based upon the merits of 



the application.  It is submitted that no grounds exist to find “bad faith”. 

 

188. This office is also taken to task for alleging that we have limited resources - 

Rule 30 - RECORD: page 508 para 17. 

 

I can assure this Honourable Court from the bar that one Director of Public Prosecutions, 

7 Deputies, 29 State Advocates and “support staff” (of 8 clerks) did not work on this 

case.  There were only two persons involved - myself and the typist, Mrs Strydom (who, 

in addition to typing these heads of argument, also has to share the typing of the work of 

the other 36 professional staff members). 

 

189. Despite these unfounded accusations 5th Respondent will not be asking for costs even if 

he is successful. 
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190. IN CONCLUSION 

It is respectfully submitted that the appeal be dismissed; alternatively: that the 

declaration of invalidity be suspended in terms of sec 172(1)(b)(ii) of the Constitution. 

 

 

DATED   at   CAPE TOWN   this              day of     OCTOBER 2000. 

 

 

 



J SLABBERT 
DEPUTY DIRECTOR OF PUBLIC  PROSECUTIONS 
COUNSEL FOR 5th RESPONDENT 
OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS; 
CAPE OF GOOD HOPE 
C A P E     T O W N 
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