
 
 IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

CASE No: 
 
 
In the matter between: 
 
 
GARRETH ANVER PRINCE           Applicant/Appellant 
 
and 
 
THE PRESIDENT OF THE LAW SOCIETY OF 
THE CAPE OF GOOD HOPE                        First    Respondent 
 
THE LAW SOCIETY OF THE CAPE OF GOOD HOPE        Second Respondent 
 
THE SECRETARY OF THE LAW SOCIETY OF THE 
CAPE OF GOOD HOPE                Third Respondent 
 
THE MINISTER OF JUSTICE             Fourth Respondent 
 
THE ATTORNEY-GENERAL OF THE CAPE OF 
GOOD HOPE                           Fifth  Respondent

  
 
                                                                                                                                             
 
 A F F I D A V I T 
 OF 
 FRANK WALTER KAHN 
                                                                                                                                             
 

I,   FRANK WALTER KAHN, do hereby state under oath as follows: 

 

1.1 I am the Director of Public Prosecutions of the Cape of Good Hope Provincial 

Division of the High Court of South Africa.  I represent the 5th Respondent and I 

am duly authorised to make this statement on behalf of the 5th Respondent. 
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1.2 The contents of this affidavit are to the best of my knowledge true and correct. The 

facts are within my personal knowledge unless otherwise stated. 

 

APPLICATIONS FOR CONDONATION AND FOR LEAVE TO APPEAL 

2. 5th Respondent does not oppose the applications. 

 

APPLICATION FOR LODGING DOCUMENTS IN TERMS OF RULE 30(1)(a) OR 

(b) OF THE RULES OF THIS HONOURABLE COURT [THE RULES] 

 

3. The Applicant has applied to lodge the following documents in terms of Rule 30: 

 

3.1 “Marijuana and Medicine : Assessing the Science Base” [Pages 1 - 206 of the Index] 

[hereinafter referred to as “document A”]; 

 

3.2 “The Report of the Canadian Government Commission of Inquiry into the non-

medical use of Drugs” [pages 207 - 279 of the Index] [hereinafter referred to as 

“document B”]; 
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3.3 “WHO Project on Health Implications of Cannabis use [pages 280 - 322 of the Index 

[hereinafter referred to as “document C”]; 

 

3.4 “The Lancet” [pages 323 - 324 of the Index] [hereinafter referred to as “document 

D”]; 

 

3.5 “British Medical Journal” [pages 325 - 326 of the Index] [hereinafter referred to as 

“document E”]. 

 

3.6 5th Respondent objects to the admissibility of  documents “A, B, D and E”. 

 

3.7 The objection is taken reluctantly, and it is based upon my interpretation of Rule 30.  

Some of the reports contain much useful information, and some of the information in fact 

supports 5th Respondent’s case, but in my respectful view the reports, seen overall, do not 

fall within the ambit of Rule 30. 

 

3.8 However, documents “A, B and C” could fall within the ambit of Rule 20(3)(b)(ii). 
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GROUNDS OF OBJECTION 



 

4. “Document A” 

4.1 This American report makes no mention of South African conditions, or our treaty 

obligations. 

 

4.2 The “Executive Summary” of the report [page 13 of the Index] sets the tone for the 

inconclusive nature of the report and it starts off by saying that “Public opinion on the 

medical value of marijuana has been sharply divided”, and goes on to say that the 

medical use of marijuana is “embedded in a web of social concerns, most of which 

lie outside the scope of this report”, and the report itself “summarises and 

analyses what is known about the medical use of marijuana”.  On pages 174 - 182 

of the Index, the report makes it clear that the various international bodies have 

urged further research into this whole matter. 

 

4.3 The following evidence was before the Courts a quo: 

 

4.3.1 PROF ZABOW [5th Respondent’s witness]: “Suggestions that cannabis may have 

a place in the practice of modern medicine are f 
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requently offered and investigated but should be approached with caution”. [Page 

154 of the record.] 



 

4.3.2 PROF AMES [a witness favourable to the Applicant] whose evidence is couched 

in very vague terms: “cannabis....is reputed to be used in a wide variety of 

traditional medicines in South Africa....  It is claimed to be more efficacious...and 

cheaper than orthodox medication...it (cannabis) may make it a useful anti-

depressant” [page 156 of the record.  My underlining.] 

 

.4 “Document A” does thus not “canvass factual material”; it is not entirely common 

cause; it is not incontrovertible; and although the report may be an official and 

scientific report sanctioned by the U S A Government, is not capable of easy 

verification.  The report itself comes to no final conclusions but urges further 

research. [See also para 5.2 infra.] 

 

 

5. “Document B’ 

 

5.1 This Canadian report makes no mention of South African conditions, or our treaty 

obligations. 
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5.2 The report itself states that “usually reliable authorities have publically taken 

diametrically opposed positions regarding cannabis, not only on moral and social policy 

issues, but on the supposedly ‘hard’ scientific facts as well”. [Page 215 of the Index.] 



 

[The report also undermines the value of “Document A” on page 215 of the Index: 

“There is no currently accepted medical use of cannabis in North America outside of an 

experimental contact”.   [My underlining.] 

- 

5.3 The report dismisses the link between cannabis and the commission of violent crimes 

[pages 223 and 248 of the Index].  This is at variance with the well-known situation in 

South Africa, and it conflicts with the evidence adduced by 5th Repondent [pages 147 - 

148 of the record]. 

 

5.4 It is submitted that “Document B” does not fall within the ambit of Rule 30, for the same 

reasons set out in respect of “Document A” [para 4.4 supra]. 
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Document C” 

 

6.1 The World Health Organisation’s report is also mostly confined to the situation in the U 

S A [page 283 of the Index], and consists of a comparative analysis of the harmful 

effects of cannabis, alcohol, nicotine and other opiates. 

 



6.2 However, subject to this Honourable Court’s decision, 5th Respondent has no objection to 

this document being admitted in terms of Rule 30 [or Rule 20(3)(b)(ii)]. 

 

7. “Documents D [the Lancet] and E [British Medical Journal]” 

 

These documents are subjective and personal editorials which, it is submitted, do not fall 

within the ambit of Rule 30. 

 

8. 5th Respondent has no objection to “Documents A or B” (or “Document C” if it is not 

admitted by this Honourable Court) being used during argument by the Applicant. 
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FURTHER EVIDENCE INTRODUCED VIA THE APPLICATION FOR LEAVE TO 

APPEAL 

 

9.1 Rule 20(3)(b)(ii) permits the Applicant to bring “supplementary information or 

argument” to the attention of this Honourable Court. 

 

9.2 Under the guise of presenting the case of R v CLAY (para 31(a) of his affidavit) for 

argument, the Applicant introduces new evidence in the form of affidavits by  DR 

GRINSPOON and  DR ERICKSON [paras 50 and 51 of his affidavit]. 

 

9.3 He then quotes fairly extensively from these affidavits [pages 72 - 77]. 



 

10. Unlike the case of PROF YAWNEY’S affidavit where the Applicant applied for  the 

admission of this affidavit [para 69 of his affidavit], he makes no similar application in 

respect of DRS GRINSPOON’S and ERICKSON’S affidavits 

 

 

OBJECTION TO THIS PROCEDURE 

 

11. It is submitted that the words “supplementary information” do not include 

“supplementary evidence”. [My emphasis.] 
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12. But even if the words are wide enough to include “supplementary evidence” - 

 

(a) Applicant is not entitled to introduce new evidence in this fashion on appeal as of 

 right - he should apply for this Honourable Court’s indulgence (which he has 

failed to do).   See: 

        S v LAWRENCE 1997(4) SA 1176 (CC) at paras [20 - 24]. 

 

(b) Even should this Honourable Court consider exercising its discretion to admit 

this new evidence, it is submitted that it should refuse to do so on the following 

grounds: 

 

GROUNDS FOR THIS HONOURABLE COURT REFUSING TO EXERCISE ITS 

DISCRETION TO 



ADMIT THE 

NEW EVIDENCE

  

 

13.1 The new evidence has not only already been disputed by 5th Respondent’s evidence in the 

Courts a quo, but the new affidavits are contradicted by the Applicant’s own documents 

that he seeks to have admitted in terms of Rule 30. 

 

13.2 This places this Honourable Court at the appeal stage, in an untenable situation. 

 
        10/... 
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13.3 5th Respondent accepts that since this Honourable Court is the Court of last instance in 

Constitutional matters, it will tend to be lenient in relaxing its procedures so as to ensure 

that a citizen is given every opportunity to protect his fundamental rights.  However, it is 

submitted that this Honourable Court’s indulgence must have limits, and litigants must 

have certainty about the procedures that should be followed when approaching this 

Honourable Court. 

          

13.4 This matter was disposed of in the Courts a quo on the basis of certain evidence, some of 

which was uncontested (HEFER J A’s judgment at page [12].) Applicant was 

represented by two of the finest legal brains [Trengrove S C and  Hodes S C] in the 

country, and there was ample opportunity to adduce the necessary evidence. 

 



13.5 Had the new evidence been capable of elucidating the issues, or of being of assistance to 

this Honourable Court, 5th Respondent’s attitude, even at this late stage, might have been 

different. 

 

13.6 However, it is submitted that the new evidence, far from elucidating the issues, in fact 

confuses them. 
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13.7 It is submitted that the Applicant’s new evidence is actually contradicted in material 

respects by the Applicant’s own documents which he seeks to have admitted in terms of 

Rule 30. 

 

13.8 This leaves this Honourable Court in an untenable situation.  Not only must it now 

adjudicate on the evidence adduced before, and decided upon, by the Courts a 

quo,  but it must now (should the new evidence and documents be admitted) 

also 

adjudicate upon matters which are, at this late stage, placed in dispute by documents and 

evidence which are largely self-destructive in material respects.  It is submitted that the 

following analysis makes this clear. 

 

ANALYSIS 

14. It is realised that his Honourable Court does not have the record at its disposal.  The 

relevant (at this stage) thrust of 5th Respondent’s evidence was the following: 

 



PROF ZABOW (record 154 - 157) 

14.1 Cannabis is a hallucinogen, and it is a potentially dangerous drug. 

 

14.2 It produces intoxication, panic attacks, memory deficits and psychosis. 
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14.3  Its use in modern medicine should be approached with caution. 

 

14.4 The user’s ability to perform many tasks normally or safely (particularly driving a motor 

car) may be seriously impaired. 

         

14.5 The drug can have unpredictable effects, but in association with alcohol and other drugs 

there is an increased risk (of unpredictable violence). 

 

14.6 The user’s association with similar social groups and sub-cultures leads to the transition 

to the use of other more dangerous drugs (the “stepping-stone” or “gateway” 

phenomenon). 

 

14.7 The drug may be linked to possible irreversible brain damage. 

 

14.8 The increased use by adolescents is a public health concern. 

 

14.9 PROF ZABOW has personally observed cognitive, emotional and volitional 

deterioration caused by the chronic use of cannabis. 

 

14.10 Rastafarians referred to Valkenberg Hospital have shown behavioural problems, and 



some have been psychotic. 
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BRIG. VENTER   [record pages 159 - 166] 

 

14.11 Cannabis is a “stepping-stone” to other drugs.  

14.12 Drug trafficking is the root cause of many serious crimes. 

 

C VAN DEN BERH   [record pages 252 - 260] 

14.13 The young will be attracted to experimenting with drugs. 

 

14.14 The long term effects of cannabis use are - impairment of memory and concentration; 

personality change; diminished drive and ambition; apathy; poor judgement. 

 

ADV KAHN SC   [record pages 147 - 148] 

14.15 Serious crimes are committed by persons under the influence of cannabis, either alone or 

mixed with other drugs. [For example: S v WEBB(2) 1971(2) 343 (T).] 

 

14.16 Crimes are committed to obtain finances: 

[For example: S v REAY 1987(1) SA 873 (A) 

S v BOUDAN 1991(2) SACR 370 (W)] 

 

15. This evidence is now, at this late stage, placed in dispute by the new evidence. 
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16. The new evidence, in turn, is contradicted by the Applicant’s own documents which he 

seeks to admit in terms of Rule 30, as will be demonstrated infra. 

 

         

THE NEW EVIDENCE 

 

17. DR GRINSPOON  

Para 7: “....there is no sound scientific evidence that chronic use 

of cannabis does any serious damage to the body or the 

mind”. 

 

Para 9: The “stepping-stone” or “gateway” theory is denied.  The 

use of cannabis merely leads to further marijuana use. 

 

Para 10:  “....the contention that marijuana use causes crime has 

now been thoroughly discredited, presumably beyond 

hope of revival.  There is no evidence that (it will) incite 

or enhance human aggression.” 

 

Para 11: “...there is no convincing evidence that (it induces) 

psychosis.” 

 

Para 17:  “Even with respect to automobile driving, evidence exists 

that marijuana is less detrimental to this skill than 

alcohol....it is not addictive....” 
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18. DR ERICKSON 

Paras 6 to 8: ”There is no merit in the notion that the use of one drug 

may ‘cause’ people to move on to other and stronger 

drugs.  The ‘gateway’ theory is significantly flawed.” 

          

Para 11:  ‘There is no evidence that cannabis makes people violent 

or drives them to be involved in violence in any way.” 

 

Para 12:  “In general there is no relationship between the 

consumption of marijuana and the development of 

psychotic behaviour.” 

 

 

CONTRADICTION OF THESE STATEMENTS IN APPLICANT’S OWN 

PAPERS THAT HE SEEKS TO INTRODUCE IN TERMS OF RULE 30 

 

19. “Document A” 

(i) Page 6:  “Marijuana is not a completely benign 

substance.  It is a powerful drug with a 

variety of effects.” 

 

(ii) Page 17:  “Because of health risks smoked 

marijuana should generally not be  

recommended for long-terms medical 

use....trials should only be short-term (less 

than 6 months),” 
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(iii) Page 45:  “One of the primary effects....is 

disruption 

of short-

term 

memory.”

 

        

    

(iv) Page 66:  “It distorts a sense of  time...(and causes) 

difficulty in carrying on an intelligible 

conversation...  Adverse mood reactions 

can occur.”  

 

(v) Pages 74/75     (On  the  “stepping-stone”  or  “gateway”  theory):    

            “Daily  marijuana  users are more likely than  their 

             peers to be extensive users of other substances...... 

            (and in that sense) it is indeed a gateway drug”. 

 

(vi) Page 78: During the period of intoxication “there 

are clinical reports of marijuana-induced 

psychosis- like states lasting for a week or 

more.... Heavy... use can precipitate 

schizophrenic episodes.  Acutely 

administered marijuana impairs 

cognition”. 

 

(vii) Page 79 "Marijuana administration has been 

reported to  

and 92: affect psychomotor performance.... For example, 

no one under the influence of marijuana.... should 

drive a vehicle or operate potentially dangerous 



equipment”. 
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20. “Document B” 

(i) Page 216: ”Normally one or two joints is sufficient to 

produce a mild ‘high’.”  

(ii) Page 219: ”....high doses...may produce effects 

similar.... to an...LSD experience.” 

 

(iii) Page 221: ”....high doses would impair automobile 

driving.”   [See also page 244.] 

 

(iv) Page 222: ”....among the ganja....users, a small 

percentage suffered from serious 

psychiatric disorder, and minor emotional 

problems including impairment of 

judgement and memory, were observed in 

the majority of these subjects.” 

 

(v) Page 223: ”In my opinion, a proper inference may be 

drawn from the evidence, that there is a 

relationship between the use of marijuana 

and the incidence of crime and anti-social 

behaviour”. 

 

(vi) Page 245: ”The acute panic reactions or ‘psychotic 

episodes’.....indicate that the effect of 



cannabis on the mind is a potent one.” 

 

(vii) Page 245: ”A number of reports from clinicians in 

North America have suggested that the 

long-term use of cannabis may cause 

serious mental disorders.” 
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(viii) Page 246:  [On the “stepping-stone” theory]: “...we 

believe that by stimulating a taste for drug 

experiences,  lowering inhibitions about 

experimenting with more dangerous drugs 

and leading to personal associations and 

involvement in a pattern of life ....cannabis 

must be reckoned as a potent factor 

contributing to the growth of multi-drug 

use....We believe (that cannabis is one of 

the factors which helps to increase the 

likelihood that a significant number of 

people will engage in multi-drug use), and 

that it is reasonable to assume that many 

would not engage in certain kinds of drug 

use if they did not use cannabis.” 

 

 

1. “Document C” 

 

(i) Pages 285/186:   The dangers of driving a motor vehicle are confirmed. 

(ii) Page 290:   Confirms the “stepping-stone” theory. 

(iii) Page 292:   Heavy use can precipitate schizophrenia. 



(iv) Page 306: ”There are health risks of cannabis use, 

most particularly when used daily over a 

period of years....  The most probable 

effects are: the development of a 

dependence syndrome, the increased risk 

of being involved in motor vehicle 

accidents....an increased risk of 

developing schizophrenia.” 
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21. It is thus submitted that the new evidence should not be admitted as it clouds the issues 

instead of clarifying them. 

 

22. PROF. YAWNEY 

 

In para 69 of his affidavit the Applicant seeks leave to introduce the affidavit and 

annexures of PROF. YAWNEY   [pages 193 - 223]. 

 

Since this evidence could be of assistance to this Honourable Court, and the Applicant 

has explained why it was not adduced earlier, 5th Respondent does not oppose its 

admission. 

 
 
 
 
 
........................................ 
      F W KAHN   SC 
        DEPONENT 
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Sworn to and signed in my presence, at   CAPE TOWN   on this            day of AUGUST 2000, 

by the deponent who swore that the contents of this declaration are true, and who further 

declared that he  - 

 

(a) knows and understands the contents hereof; 

(b) has no objection to taking the prescribed oath; 

(c) considers the prescribed oath to be binding on his conscience. 

 
 
 
 
 
..................................... 
     ANITA LOTZ 
 
Ex officio COMMISSIONER OF OATHS 
OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS 
30  QUEEN VICTORIA STREET 
C A P E    T O W N 
8001 
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